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PREFACE 

TO    THE    TWENTY-SECOND    EDITION. 


In  this  edition  the  alterations  made  in  the  law 
since  the  publication  of  the  last  edition  have  been 
incorporated  in  the  text.  These  are  chiefly  those 
made  by'  the  Finance  (1909-10)  Act,  1910,  the  Con- 
veyancing Act,  1911,  and  the  Bankruptcy  and  Deeds 
of  Arrangement  Act,  1918.  Account  is  taken  (pp.  175, 
note  (//),  204,  note  (j))),  of  the  historical  information 
now  supplied  in  the  very  able  and  interesting  article 
by  Mr.  W.  S.  Houldsworth,  in  the  Uananl  Late 
Ilcricir,  Vol.  xxvi.,  p.  108,  on  the  Political  Causes 
which  shaped  the  Statute  of  Uses. 

A  few  cases  reported  since  the  text  went  to 
press  are  noted  in  the  Addenda. 

7,  Stonk  Buildings,  Lincoln's  Inn, 
ith  Feb.,  1914. 
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PREFACE 


TO    THE    SEVENTEENTH    EDITION. 


The  present  work  is  put  forward  as  the  seventeenth 
edition  of  the  late  Mr.  Joshua  WiUiams's  "  Principles 
of  the  Law  of  Real  Property";  but  it  is  right  to  explain 
that  it  is  to  a  large  extent  a  new  book.  Since  the 
late  author's  death  in  1881  {(i),  three  editions  of  the 
book  have  been  prepared  by  the  present  editor ;  and 
in  these  the  original  text  was,  as  far  as  possible, 
retained.  It  was  felt,  however,  that  the  symmetry 
of  the  original  work  was  impaired  l)y  the  additions 
and  alterations  rendered  necessary  not  only  by  the 
great  changes  in  law  and  practice  worked  by  the 
Conveyancing  and  Settled  Land  Acts,  but  also  b}' 
the  progress  of  historical  learning.  In  preparing  the 
edition  now  submitted  to  the  profession  the  editor 
has  ventured  to  work  with  a  free  hand,  and  to 
remodel  the  l)Ook  after  a  design  of  his  own.  The 
subject  is  therefore  presented  under  an  arrangement 
different  from  that  previously  employed,  and  a  very 
considerable  proportion  of  the  text  is  new.  At  the 
same  time  the  scheme  now  adopted  is  no  more  than 

(rt)  The  first  edition  of  tbirteentb,  the  lust  edition  pre- 
"  Williams  on  Real  Property"  pared  b)' the  late  author  himself, 
was  pulilisbcd  in  1815,  and  the       in  1880, 


VI  PliEFACF,    TO    THE    SEVENTEENTH    EDITION. 

a  development  of  the  late  author's  plan,  and  much  of 
what  he  wrote  has  been  preserved  (//) .  And  through- 
out the  present  edition  the  editor  has  endeavoured 
to  harmonise  the  old  matter  and  the  new,  so  as  to 
carry  out,  as  far  as  possible,  the  late  author's  idea 
in  projecting  the  original  work — vi~.,  to  write  a 
readable  book,  and  one  intelligible  to  a  student 
without  previous  knowledge  of  the  law. 

The  editor  must  gratefully  acknowledge  the  benefit 
his  work  has  derived  from  the  criticism  of  his  friend 
Mr.  F.  W.  Maitland,  Downing  Professor  of  the  Laws 
of  England  at  Cambridge,  who  was  kind  enough  to 
read  some  portions  of  the  book  in  manuscript. 

An  entirely  new  index  to  the  book  and  to  the  cases, 
year-books,  and  statutes  cited  has  been  prepared  by 
Mr.  Kenneth  F.  Wood,  of  Lincoln's  Inn,  to  whom 
the  editor  is  also  indebted  for  much  efficient  help  in 
passing  the  work  through  the  press. 

A  few  cases,  decided  since  the  text  was  in  print,  are 
referred  to  in  the  Addenda,  by  the  aid  of  which  the 
work  is  brought  down  to  the  date  given  below. 

7,  Stone  Buildings,  Lincoln's  Inn, 
2Sth  June,  1892. 

(h)  The  late  author's  Appendices  arc  untouched. 
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LAAV  OF  KEAL  PROPERTY. 


INTKODUCTOEY  CHAPTER. 

OF  THK  NATURE  OF  REAL  PROPERTY  OR  ESTATE  AND 
CHATTELS  REAL. 


Section  I. 

OJ  the  Nature  of  Projjertij  and  Oivnershij). 

It  is  probable  that  many  of  those  who  open  this 
book  have  heard  of  a  distinction  made  in  law  between 
real  and  personal  property.  They  are  perhaps  aware 
that  the  law  of  real  property  has  to  do  with  the 
ownership  of  land  ;  and  it  is  very  unlikely  that  they 
have  formed  no  opinions  on  the  subject  of  the  laws 
of  property.  Popular  notions  of  law  often  contain  an 
element  of  truth  ;  but  they  are  rarely  exact.  The 
student  of  real  property  law  will,  therefore,  do  well  to 
begin  by  considering  the  exact  meaning  of  one  or  two 
terms,  with  the  common  use  of  wliich  ho  is  doubtless 
familiar. 

In  the  lirst  place,  what  is  meant  by  the  word 
'property  ?  The  connnon  conception  of  property  may 
perhaps  be  said  to  bo  this  :  that  a  man's  property  is 
what  is  his  own  to  do  what  he  likes  w  illi.     It  is  f^fciicnilly 

^^     W.R.P.  1 


INTIIODUCTORY    CHAPTER. 


Incidents  of 

absolute 

oMueisbip. 


understood  that  those  things  are  a  man's  property, 

Ownership,      which  are  the  object  of  ownership  on  his  part.     What, 

then,  is  ownership  ?     Without  pretending  to  formulate 

ia  definition,  we  may  venture  to  assert  that  ownership 
chiefly  imports  the  right  of  exclusive  enjoyment  of 
some  thing  (a).  The  owner  in  possession  of  a  thing 
has  the  right  to  exclude  all  others  from  the  possession 
or  enjoyment  of  it ;  and  if  he  be  wrongfully  deprived 
of  what  he  owns,  he  has  the  right  to  recover  possession 
of  it  from  any  person.  This  right  to  maintain  or 
recover  possession  of  a  thing  as  against  all  others  may, 
I  think,  be  said  to  be  the  essential  part  of  ownership. 
As  regards  its  other  incidents,  ownership  may  be 
absolute  or  else  limited  or  restricted.  Thus  absolute 
ownership  would  seem  to  include  the  right  of  Jree,  as 
well  as  exclusive,  enjoyment ;  by  which  I  mean  the 
right  of  using,  altering,  or  destroying  the  thing  owned 
at  the  owner's  pleasure,  so  only  that  he  do  not  violate 
any  other  person's  right  to  security  of  person  and 
property.  But  those  who  have  rights  of  exclusive, 
though  restricted,  enjoyment,  are  nevertheless  com- 
monly termed  owners  (&).  Another  incident  of  absolute 
ownership  is  free  power  of  disposition,  that  is,  the 
right  of  the  owner  to  transfer  as  he  will  the  whole  or 
any  part  of  his  rights  over  the  thing  owned.  And  in 
modern  times  free  power  of  disposition  is  generally 
incident  to,  and  indeed  inseparable  from,  any  owner- 
ship (c).  But  the  student  will  find  that  in  earlier 
times  those  were  regarded  as  owners  whose  right  to 
maintain  or  recover  possession  was  secured  by  law, 
though    their   power   of    disposition   was   limited  {d). 


(a)  See  2  Austin's  Jurispru- 
dence, 817,  4th  ed.  ;  P.  and  M. 
Hist.  Eng.  Law,  ii.  4—10,  151 
&  n.  (2) ;  and  an  article  by  the 
writer  in  L.  Q.  R.  xi.  223. 

(6)  Enghsh  landlords,  who  are 
tenants  for  life,  are  commonly 
called  landowners,  notwithstand- 
ing that  they  may  be  restrained 


from  laying  their  land  waste,  or 
puUing  do%vn  their  houses. 

(c)  Litt.  s.  300;  Co.  Litt. 
223  a ;  Bradley  v.  Peixoto,  3 
Yes.  jun.  324  ;  Boss  v.  Ross,  1 
J.  &  AV.  154  ;  Ware  v.  Cann,  10 
B.  &.  C.  433. 

((/)  CUanv.  i.  5,  7,  vii.  1,  5,  xii., 
xiii.  ;  Bract,  fo.  3  a,  8  b,  10  b,  31, 
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Again,  it  is  essential  to  absolute  ownership  that  it 
should  be  of  indeterminate  duration  ;  no  limit  of  time 
;must  be  set  bej'ond  which  the  enjoyment  of  the  thing 
owned  shall  not  endure.  So  that  any  right  of  user  or 
enjoyment  limited  to  endure  for  any  period  of  life  or 
3'ears  cannot  amount  to  absolute  ownership,  which  is 
interminable.  And  any  right  of  exclusive  enjoyment 
Uof  a  thing,  for  whatever  period,  which  is  derived  out 
jlof  the  ownership  of  another  (e),  seems  to  fall  short  of 
I  absolute  ownership.  But  the  term  owners  is  commonly 
used  to  include  those  who  have  the  right  of  exclusive 
enjoyment  of  anythuig  for  a  limited  time,  as  well  as 
absolute  owners  (/ ).  Thus  the  word  owner  ship  is  used 
by  lawyers  sometimes  in  the  strict  sense  of  absolute 
ownership,  sometimes  in  a  looser  sense  to  express  a 
right  of  exclusive  enjoyment  which,  though  possibly 
lacking  some  of  the  incidents  of  absolute  ownership, 
includes  at  least  the  right  to  maintain  or  recover 
possession  of  some  thing  as  against  all  others. 

Having  gained  some  notion  of  the  legal  sense  of 
ownershvp,  let  us  see  Avhat  meaning  is  attached  in  law 
to  the  term  properiy.  This  Avord  is  mainly  used  by  i'lupciiy. 
lawyers  in  three  different  senses  : — (1)  As  denotmg 
the  right  of  ownership.  For  instance,  if  a  man  lend 
his  goods  to  a  friend,  it  is  said  that  the  propcriij  in 

102,  112  b,  ll.'{  a,  IGU  a,  195  li,  fonncr,    the   latlei-   or   liis   sue- 

20G,  263, 2G8, 434:  b,  435  a  ;  Eritt.  cessors    in    titlo   will    luivu   tliu 

liv.  2,  ch.  10,  s.  2  ;   Minor,  ch.  2,  right  to  resume  posses.sion  of  tlie 

s.  25  ;    Litt.  ss.  U,  10  ;    Co.  Jitt.  land. 

17  a,  26G  a  ;  P.  &  M.  Hist.  Eng.  ( / )  English  laudloriLs,  wlio 
Law,  ii.  4 — 10.  arc  mostly  tenants  for  life  only, 
(e)  As  where  one  holds  land  are  commonly  called  land- 
on  lease  from  another  for  a  term,  owners  ;  see  P.  &  M.  Hist.  Eng. 
say,  of  a  thousand  years,  on  the  Law,  ii.  7 — 10  ;  stats.  (>  &  7 
expiration  of  which  the  lessor's  Will.  IV.  c.  71,  s.  12  ;  8  &  'J 
successors  in  title  will  have  the  Vict.  c.  18,  ss.  3,  79,  84.  127  ; 
right  to  resume  possession  of  27  &  28  Vict.  c.  114,  s.  8;  33 
the  land  ;  or  where  one  man  &  34  Vict.  c.  5G  ;  34  &  35  Vict. 
and  his  heirs  hold  land  of  c.  84  ;  40  &  41  Vict.  c.  31  ; 
anotlicr  anil  Ids  licir.s,  so  tiiat,  Bitumivull  Muiiiijurlui:,  itc,  \. 
on   failure   of   the   heirs   of   the  Furncss,  1893,  A.C.  17. 
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tho  goods  iciiiaius  in  tlio  lender.  We  also  speak  of 
lyropcrlij  in  land.  (2)  As  denoting  the  object  of  a 
right  of  ownorsliip.  Thus,  it  may  be  said  that  certain 
goods  arc  iiiu  property  of  a  certain  man  ;  or,  speaking 
of  land,  that  the  property  of  one  man  adjoins  the 
'property  of  another  ;  or  that  property  may  consist 
either  of  immoveable  things,  as  land,  or  of  moveable 
things,  as  coined  money.  (3)  As  denoting  valuable 
things — things  which  can  be  turned  into  money  or 
assessed  at  a  money  value  ;  in  other  words,  rights 
which  may  be  exchanged  for  the  ownership  of 
money  (f/).  It  is  in  this  last  sense  that  the  word 
property  seems  to  be  used  when  a  man  sjjeaks  of  all 
his  property,  or  of  his  real  as  opposed  to  his  personal 

(property  (/i).     Property,   then,   may   mean  either   (1) 
ownership,  or  (2)  the  objects  or  an  object  of  owner- 
ship, or  (3)  valuable  things,  according  to  the  context. 
Things  ^o^N  things,   according   to   a   classification  imported 

corporeal  or  fiom  Konian  uito  English  law,  are  either  corporeal 
'  ^'  or  mcorporeal.  Corporeal  things  are  tangible  objects, 
as  land  or  gold  ;  incorporeal  things  are  those  which. 
are  intangible,  such  as  legal  relations  and  rights, 
including  legal  obligations  and  rights  of  action  {%). 
I  And  property,  as  meaning  valuable  things,  hicludes 
incorporeal  as  well  as  corporeal  things  {k).  That  is 
to  say,  property  consists  of  two  kinds  of  things  : — 

(g)  See  Lord  Mansfield,  Hogan  Jurisprudence,   371,  804,  4tli  ed. 

V.    Jackson,    Cowp.    299,    307  ;  The  student  of  any  legal  system, 

fcJavigny,    System    des    heutigen  however,    must    take    it    as    he 

romischen  Rechts,  vol.  i.,  s.  53,  finds  it.     It  is  idle  for  him  to 

l^p.  338 — 340.  find     fault    with     ideas    which 

(h)  See  Doe  d.   Wall  v.  Lang-  have   obtained   actual   currency 

lands,    14    East,    370  ;     Doe    d.  therein,  and  which  he  is  there- 

Morgan  v.  Morgan,  6  B.   «fc  C.  fore  bound  to  accept  as  "  legal 

512.  tender."     If     any     such     ideas 

(»')  Bract,  fo.  10  b.     In  modern  conflict  with  his  sense  of  what 

times  this  classification  of  things,  ought    to    be    he    should    look 

as  corporeal  or  incorporeal,  has  for   explanation   to   the  history 

been     subjected      to      adverse  of  law. 

criticism,   on    the   ground    that  (k)  See     Re     Earnshaw-Wall, 

it     opposes    things,    considered  1894,  3  Ch.  156  ;   and  an  article 

as  the  object  of  rights,   tu  tlic  by   the   writer  in  L.  Q.  11.,  xi. 

rights  themselves;  see  Austin's  223 — 228. 
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(1)  tangible     things     in     thoir    owner's     possession ; 

(2)  valuable  rights  of  various  kinds  unaccompanied 
with  the  possession  of  anything  corporeal.  Or,  if  it 
be  preferred  to  treat  property  as  an  aggregate  of  rights, 
the  same  classification  may  be  propounded  in  this 
way  : — Propert}'  consists  (1)  of  rights  of  ownership  in 
tangible  things  clothed  with  possession  ;  (2)  of  bare 
rights  or  mere  rights  ;  rights  unaccompanied  with 
possession,  which  are  nevertheless  valuable.  But  it  is 
more  in  accordance  with  the  treatment  of  the  subject 
which  has  obtained  in  our  law  (/),  as  wtII  as  with 
common  usage,  to  classify  property  as  consisting  of? 
corporeal  things,  as  land  or  moveable  goods,  or  of  in-'- 
corporeal  things,  mere  rights  regarded  objectively  as  a 
source  of  profit.  Everyone  understands  that  the  land 
and  moveable  goods,  which  a  man  possesses  as  owner, 
are  part  of  his  property  :  ])ut  he  may  have  other  valu- 
able things  besides  the  land  and  goods  in  his  posses- 
sion. It  is  probal)ly  within  the  i-eader's  knowledge 
that  a  man  may  have  land  let  to  yearly  tenants,  or 
may  be  entitled  to  land  on  the  death  of  some  tenant 
for  life.  In  either  case  he  has  a  mere  right,  without 
the  possession  of  anything  corporeal ;  for  the  land  is 
in  the  possession  of  the  yearly  tenants  or  life  tenant. 
But  his  right  to  the  land,  suliject  to  the  yearly  or  life 
tenancy,  is  a  valuable  thing,  and  is  for  tliat  leason 
part  of  his  property.  Again,  one  need  be  no  lawyer 
to  know  that  a  man's  property  may  also  include  rights 
of  way,  of  pasture  for  cattle,  or  of  fishing  or  shooting 
over  another's  land.  Everyone  reckons  debts  due  to 
himself  as  part  of  his  property  ;  and  at  the  present 
day  stocks  and  shai-es  are  forms  of  property  which  are 
familiar  to  many.  All  these  filings,  however,  are  mere 
rights,  unaccompanied  with  flie  possession  of  anything 
corporeal.  Some,  as  we  have  seen,  are  rights  over 
land,  of  whic'li  olliei's  an^  in  possession  as  own(^rs.     A 

(/)  See  C(i.  l.ltt.  121  I),  :it>0  a,  :{7  I  I.. 
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(I('l)t  is  nofchinf;  morfs  than  tho  right  to  sue  another  for 
inone}'  (Uie.  What  is  generally  spoken  of  as  a  sum  of 
Government  stock  is  properly  the  right  to  receive  from 
Government  perpetual  annuities  redeemable  on  pay- 
ment of  a  certain  sum,  for  example,  £100  for  every 
£2  10s.  of  annuity.  A  share  in  a  joint-stock  company* 
regarded  as  a  source  of  emolument,  is  a  right  to  receive 
a  certain  share  of  the  profits  of  the  company  (m). 
All  these  different  rights  are  however  valuable  ;  they 
may  be  turned  into  money  and  their  worth  can  be 
assessed  in  money.  Being  valuable  things,  they  9,re 
reckoned  as  property.  But  in  including  such  in- 
corporeal things  in  property,  no  heed  is  paid  to  the 
nature  of  the  rights  of  which  they  consist ;  they  are 
simply  regarded  objectively  as  sources  of  profit. 


Distinction 
in  English 
law  between 
property  in 
lands  and 
property  in 
goods. 

No  absolute 
ownership  of 
land. 


Estate  in  fee 
simple. 


Beotion  II. 
Of  Proj^crfy  in  Land  and  Goods^  in  English  Law. 

Having  thus  examined  the  meaning  of  owner sliip 
and  2^''^oj)ertij,  our  next  step  towards  apprehending  the 
nature  of  real  property  will  be  to  advert  to  the  dis- 
tinction drawn  in  English  law  between  property  in 
land  and  property  in  moveable  goods.  It  is  this  : — An 
English  sul^ject  may  enjoy  the  absolute  ownership  of 
goods,  but  not  of  land  (n).  The  law  does  not  recog- 
nise alsolute  ownership  of  land,  unless  in  the  hands 
of  the  Crown  ;  and  the  greatest  interest  m  land,  whicTT 
a  subject  can  have,  is  an  estate  in  fee  simple  (o),  that 


(m)  See  Wms.  Pers.  Prop.  31, 
40—43,  313,  325,  17th  ed. 

(n)  This  distinction  is  not 
essential.  In  Roman  law,  land 
and  moveable  goods  might  be  the 
object  of  the  same  dominium  ex 
jure  Quiritium ;    Gai.  II.  §^^    15 


—25,  40—42  ;  Ulp.  Frag.  xix. 
And  see  P.  &  M.  Hist.  Eng.  Law, 
ii.  2—6. 

(o)  Litt.  s.  11  ;  Co.  Litt.  4  a  ; 
Countess  of  Bridgewater  v.  Duke 
of  Bolton,  0  IMod.  106,  109. 
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is  to  say,  an  estate  inlierital)le  by  his  blood-relations, 
collateral  as  well  as  lineal,  according  to  the  legal  order) 
of  succession,  and  held  feudally  of  some  lord  by  some 
kind  of  service.     For  by  English  law,  the  king  is  the 
supreme  owner,  or  lord  paramount,  of  every  parcel  of  Lord  para- 
land  in  the  realm  (p)  ;   and  all  land  is  holden  of  some 
lord  or  other,  and  either  immediately  or  mediately  (q) 
of  the  king  (?•),     But  it  must  not  be  supposed,  because 
an  English  subject  can  have  no  absolute,  interminable 
and  underived  (.s)  ownership  of  land,  that  proprietary 
rights  in  land  are  unknown  to  the  law.     On  the  con- 
trary, the  law  secures  to  every  one,  who  holds  an 
estate  in  land,  the  exclusive  enjoyment  of  his  holding, 
and  gives  him  the  right  to  maintain  or  recover  posses- 
sion thereof  against  all  others  (t).    To  an  estate  in  fee^ 
simple  there  are  moreover  now  incident  the  rights  ofJ 
free  enjoyment  and  free  disposition  ;   so  that  such  ani 
estate  is  well-nigh  equivalent  to  absolute  property  (?*).♦ 
It  is  common  to  speak  of  land-owners  and  the  owner- 
ship of  land  ;   and  such  expressions  are  found  even  in 
Acts  of  Parliament  (x).    English  law  then  recognises 
property  in  but  not  absolute  ownership  of  land  ;    the 
most  absolute  property  in  land  that  a  subject  can 
have  is  but  an  estate  (y).     Here  may  be  explained 
what  is  meant  by  this  word  estate,  which  will  be  con*  Estate, 
stantly  encountered  by  the  student  of  real  property 
law.    Everyone  knows  that  a  man's  lands  are  often 
referred  to  as  his  estate  or  his  estates  ;  but  the  popular 
sense  of  the  word  is  a  modification  of  its  legal  meaning. 
Estate  is  the  Latin  word  status  {z),  which  originally 

{p)  Co.  Litt.  f)5  a.  {x)  See   Co.   Litt.    17,   2GC,  a, 

(q)  That  is  either  directly  of  369  a  ;  Overseers  of  West  Ham  v. 

the    king,   or   directly   of    some  lies,  S  App.  Cas.  386  ;   stats.  38 

intermediate,    or    mesne*    lord,  Geo.  HI.  c.  5,  s.  46  ;  58  Ceo.  III.  *  Mosno  lonl. 

between  the  tenant  and  tlic  king.  c.  45,  ss.  3!),  60  ;  5  &  6  Virt.  c.  3r>, 

(r)  Co.  Litt.  93  a,  see  l\  &  M.  ss.  1,  60  (No.  iv.,  2,  10,  12)  ;  an<l 

Hist.  Eng.  Law,  i.  210—212.  the  stats,  cited  in  note   (/)   to 

(.<!)  Sec  ante,  p.  3.  p.  3,  ante. 

(I)  3  liiack.  C<jmm.  167*5'.,  200.  (//)  Holt.  C.  J.,  6  Mod.  KM). 

(w)  See  ante,  p.  2.  (z)  Co.  Lilt.  9  a,  345  a. 
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denoted  a  man's  personal  condition  in  law  (a),  but  was 
used  to  describe,  first,  the  nature  of  his  interest  in 
land,  and  then  the  extent  of  such  interest  (6).  In  law, 
a  land-holder's  estate  is  his  interest  in  the  land,  of 
which  he  is  tenant ;  and  the  word  is  especially  used 
to  denote  the  extent  of  his  interest.  Thus  a  man  is 
said  to  have  an  estate  for  life  in  land,  or  an  estate 
of  inlieritance,  as  an  estate  in  fee  simple  ;  and  all 
his  estate  in  his  land  is  equivalent  to  all  his  right 
therein  (c).  The  word  estate  also  has  a  third  meaning. 
It  is  used  to  denote  the  whole  of  any  person's  valuable 
interest  in  land  or  goods.  A  man's  whole  "  estate  "  is 
equivalent  to  all  his  "  property  "  ;  it  includes  all  liis 
valuable  rights  (d). 

The  student,  being  informed  of  the  distinction 
drawn  in  English  law  between  property  in  land  and 
property  in  goods,  and  knowing  that  real  property  has 
to  do  with  the  ownership  of  land,  may  perhaps  be 
inclined  to  conclude  that  real  property  must  be 
property  in  land,  while  property  in  goods  is  personal 
property.  Unfortunately  the  matter  is  not  so  simple. 
Real  property  certainly  is  for  the  most  part  property 
in  land  ;  but  all  property  in  land  is  not  real  property. 
The  explanation  of  this  is  to  be  found  in  the  circum- 
stances of  our  legal  history.  We  must  look  for  the 
answer  to  the  days  of  our  early  common  law.  This 
will  lead  us  back  to  the  times  immediately  following 
the  Norman  Conquest,  when  the  doctrine  of  the  feudal 
tenure  of  land  was  established  as  part  of  our  law  ;    to 

(a)  Glanv.  v.  1  ;   Bract,  fo.  26  (c)  Litt.   ss.   1,   57,  465—469, 
a,  199  b  ;  Fleta,  lib.  iv.,  c.  11.            472,  650  ;    Co.  Litt.  345  ;    Holt, 

(b)  Bract,  fo.  40  b,  42,  50  b,       C.  J.,  6  Mod.  109,  110. 

262  a,  423  b,  424  a  ;    Thomas  of  {d)  Kirman  v.  Johnson,  Style, 

Weyland's  case.  Rot.  Pari.  i.  66  ;  293,   294  ;     Countess  of  Bridge- 

Stat.  27  Edw.  III.,  stat.  2,  c.  9  ;  loater  v.  Duke  of  Bolton,  6  Mod. 

Madox,  Form.  Angl.   Nos.   170,  106 ;    Scott  v.  Alherry,  Comyns, 

172, 192  ;  RothenhaleY.  Wychiiig-  337,  340  ;   Patterson  v.  Huddart, 

ham,  2  Cal.  iii.  ;    P.  &  M.  Hist.  17Beav.  210;  Meeds  v.  Wood,  19 

Eng.  Law,  i.  391  ;   ii.  10.  Beav.  2L5,  225. 
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tho  reif^n  of  Henry  II.,  when  judges  of  the  King's 
Court  were  first  appointed  to  sit  permanently  on  the 
Bench  (e),  and  our  oldest  legal  text-book,  that  attri- 
buted to  Glanville  (/),  appeared;  and  to  the  days  Glanville. 
of  Bracton,  who  was  an  English  judge  under  King  Bracton. 
Henry  III.,  and  wrote  a  treatise  of  high  merit  and 
authority  on  the  laws  of  England  (g). 

During   the   three   centuries,   which   followed    the  Form  of 
Norman  Conquest,  the  pubhc  wealth  was  contained  fnVieventh 
in  forms  very  different  from  those  of  to-day.    There  *«  thirteenth 

"^  ^  century. 

was  then  no  such  thing  as  capital  always  ready  to  1)0 

(e)  The  Kino;'s  Court  was  originally  the  tribunal  held  by  authority  Tlic  King's 
of  the  king,  as  the  source  of  all  justice  within  the  realm,  before  Court, 
himself  or  his  chief  justiciar.  In  Henry  II.'s  reign  the  ordinary 
legal  business  of  the  King's  Court  was  delegated  to  judges  sitting 
permanently  at  Westminster  ;  the  institution  of  itinerant  judges, 
visiting  every  county,  was  firmly  cstabhshed  ;  and  a  remedy  in  the 
King's  Court  was  given  to  all  freeholders  who  had  suffered  unjust 
dispossession  of  their  land  ;  so  that  the  justice  of  the  King's  Court 
was  brought  home  to  the  whole  people.  After  Henry  IIL's  reign  the 
original  jurisdiction  of  the  King's  Court  of  Law  was  divided  between 
its  three  branches,  the  Courts  of  Iving's  Bench,  Common  Pleas,  and 
Exchequer  ;  to  be  again  united  in  the  year  187.5  in  the  High  Court 
of  Justice  established  by  the  Judicature  Acts.  Tiie  King's  Courts  of 
Law  have  been  the  chief  agents  in  the  development  of  the  common  Tlic  coninion 
law,  which  is  derived  from  the  ancient  customs  of  the  nation  recog-  law. 
nised  and  enforced  therein  as  law,  and  the  rules  and  principles  of 
which  have  been  evolved  from  the  decisions  of  those  courts  upon 
cases  submitted  to  their  judgment  from  the  time  of  their  establish- 
ment to  the  present  day.  The  legal  reforms  initiated  by  Henry  IT. 
had  the  effect  of  increasing  the  importance  of  the  jurisdiction  of  the 
King's  Court  at  the  expense  of  that  of  the  local  tribunals,  such  as 
the  county  and  hundred  courts  ;  and  resulted  in  the  estal)lisiiment  of 
a  uniform  body  of  judge-made  law  applicable  throughout  the  land, 
which  gradually  superseded  the  old  local  customs.  The  enormous 
influence  of  Henry  IL's  judicial  institutions  may  be  gauged  by  the 
fact  that  Bracton's  treatise  written  in  Henry  IIL's  reign  is  as  much 
founded  on  English  case  law  as  any  modem  text  book.  See  Madox, 
Hist.  Exch.  ch.  i.— iii.,  xix.  ;  Stubbs,  Const.  Hist.  ch.  xi.  yS^  118,  121, 
125—127.  ch.  xiii.  ^^  103,  ch.  xv.  vS''  23.3,  235  ;  Maitland,  Bracton's 
Note  Book,  Introd.  i)p.  1 — 12,  18  ;  Selden  Societv,  Select  Pleas  of  the 
Crown,  Introd.  xi.  sq.  ;  P.  &  M.  Hist.  Eng.  Law.'i.  85—87,  132— 13'J, 
167—185. 

(/)  Ranulf  do  Glanville,  chief  (g)  For  an  account  of  wliat  is 

justiciar  of  England  under  Hen.  known  of  Bracton,  see  Mailland, 

II.;    see  Dictionary  of  National  Bracton's    Note    Book,    vol.    i., 

Biographv,  art.  Clanville,  R.  de  ;  p.  13  ;   P.  &  l\f.  Hist.  Eng.  Law, 

P.  &  M.  "llist.   Kng.  Law,  i.   141  i.  ISA— ISil. 
—145. 
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expended  in  wages  and  materials  for  work,  or  invested 
in  Government  stock  or  in  sliarcs  in  trading  com- 
pjinies.  Agriculture  was  the  principal  industry  ;  and 
the  people  were  collected  in  agricultural  village  com- 
munities, each  of  which  supplied  itself  with  all  the 
necessaries  of  life.  In  the  eleventh  century  even  the 
dwellers  in  cities  supported  themselves  by  tilling  their 
own  lands.  But  for  our  present  purpose,  the  most 
important  distinction  between  those  times  and  our 
own  is  that  services,  for  which  we  are  accustomed  to 
regard  payment  in  money  as  the  natural  remuneration, 
were  then  requited  by  the  bestowal  or  occupation  of  a 
holding  of  land.  Thus  lands  were  given  by  the  Con- 
queror to  his  followers  to  hold  in  return  for  military 
service.  The  peasantry  occupied  land,  in  return  for 
which  they  were  bound  to  labour  on  their  lord's 
demesne,  that  portion  of  land  which  he  retained  in 
his  own  occupation  (h).  The  village  smith  or  carpenter 
often  occupied  a  holding  of  land  in  return  for  his 
trade  services  ;  men  held  lands  too  on  condition  of 
rendering  various  personal  services  to  their  landlord, 
such  as  riding  with  him,  holding  his  court  or  feedmg 
his  homids  (i).  In  fact,  the  whole  social  organisation 
was  based  on  lahdholding  in  return  for  service  (7j). 
ISde  was  not  unknown,  but  occupied  a  subordinate 
position  ;  and  the  contracting  of  trade  debts  was  a 
matter  which  concerned  a  hmited  class  of  persons. 
Property,  therefore,  was  chiefly  corporeal  {T)  ;  it  con- 
sisted of  land  on  the  one  hand,  and  on  the  other  of 
such  things  as  cattle,  sheep  and  horses,  ploughs,  and 
other    implements    of    husbandry,    house    furniture, 

(h)  Bract,  fo.  263  a  ;  Co.  Litt.  Domesday    Book   and    Beyond, 

17  a  ;    see  Vinogradotf,  Vil].  in  56—58,  75—76,  303—309,  326— 

Eng.,  Essay  ii.,  ch.  iii.  332. 

{i)  See     the     Boldon     Book,  (k)  Cunningham,    Crowth    of 

Domesday,  iv.  565  sq.  ;    Bract.  English  Industry  and  Commerce, 

fo.  35  b;    Vinogradoff,  Vill.  in  2—4.16.129,166.201. 

Eng.,   .322  5^.  ;   P.   &   M.   Hist.  (/)  See  a))te,  p.  i. 
Eng.  Law,  i.  262—271  ;  Maitland, 
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clothes,  arms,  jewels  and  precious  metals,  all  of  which 

were  known  as  chattels  (/??.)  or  goods.  Chattels, 

Now  there  is  a  great  physical  difference  between  rhysical 
land  and  chattels  or  goods.    Land  is  immoveablo  and  between  land 
indestructible.     You  may  dig  holes  in  land  and  waste  and  moveable 
it,  but  you  cannot  remove  the  site  of  it.     Goods  on 
the  other  hand  may  always  be  removed  or  destroyed. 
Cows  and  sheep  may  be  killed  and  eaten  ;    furniture 
may  be  broken  up  and  burnt  {n).    And  this  physical 
difference  has  great  importance  for  the  purposes  of 
legal   treatment.    Land,    for   instance,    must   always 
remain  subject  to  the  jurisdiction  of  the  courts  of  the 
country  where   it   is   situate,   and   amenable    to    the 
process,  by  which  the  judgments  of  such  courts  are 
e^iforced  ;  it  can  never  be  withdrawn  beyond  the  reach 
of  the  strong  hand  of  the  Liw.     A  landowner  may  fly 
from  justice,  but  he   must  perforce   leave  his  lands 
behind  (o).     Goods,  however,  may  always  bo  taken  out 
of  the  country  or  destroyed,  in  order  to  avoid  seizure 
l)y  process  of  law.    So  that  to  one  wrongfully  dis- 
possessed of  land  the  law  can  always  restore  the  very 
land  from  which  he  has  been  ejected  :   but  there  is  no 
certainty  of  recovering  by  legal  process  the   actual 
goods  of  wliicli  a  man  has  been  unlawfully  deprived. 
If  they  have  l)een  lost  or  destroyed,  the  law  can  give 
the  injured  owner  no  other  relief  than  to  award  him 
compensation  in  money.     Again,  land  is  permanent ; 
it  lasts  beyond  the  hfe  of  man  ;  the  same  land  sustains 
successive   generations  of  men.      A  landowner  may- 
die,  but  the  land  always  remains  to  l)e  enjoyed  by 

(m)  Dii    Cange,     Gloss,    sub.  temps,  vies  hiens  come  hocfs  on 

verb.     Catalla ;      New     En{?lish  vache  pidt  eslre  mange  ;"  Fitz. 

Dictionary  (Murray)  s.  v.  Chat-  Abr.  Villenage,  pi.  22. 

tel  and  Cattle  ;    Dial,  de  Scac-  (o)  The  possession  of  frothold 

cario,   II.   xiv.  ;    Stul)bs,   Scloet  land  was  therefore  regarded  as  a 

Charters,  236,  2nd  ed.  ;   P.  &  M.  sufVicient    plfd<,'e    for    good    be- 

Hist.  Eng.  Law,  ii.  149,  l.W.  Iiaviour  ;    l{ra<t.  fo.  124  1). 

(ft)  "  Terre   demurt    terre   tout 
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some  other  ;  and  from  tho  nature  of  tiling's,  possession 
of  land  must  be  held  by  a  succession  of  owners.     But 
goods  lack  tlio  permanent  quality  of  hind  ;    the}'-  may 
always  be  worn  out,  destroyed  or  lost  ;    tliey  are  not 
things  whicli   must   necessarily  endure    beyond  their 
owner's  life.    Lastly,  in  times  when  or  in  countries 
where  men  support  themselves  mainly  by  pastoral  or 
agricultural    pursuits,    land    is    the    most    important 
kind  of  property.     We  shall  see  that  the  distinction  i 
made  in  our  law  between  property  in  land  and  property  \ 
in  goods  arises  from  the  physical  difference  between  \ 
land    and    moveable    goods,    and   from    the    superior   f 
importance  of  land  at  the  time  when  the  common  law   i 
was  in  the  making. 

To  re-state  in  w(n-ds  more  indicative  of  its  origin 

the  distinction,  that  one  may  be  the  absolute  o^^^ler 

of  goods  but  can  at  most  liold  an  estate  in  fee  in 

land  : — Bj'  EngHsh  law"  mov^eable  goods  are  the  object 

of  absolute   ownership  :    but  land   is   the   o])ject  of 

tenure,  that  is,  feudal  tenure.     Tenure  may  perhaps 

be  defined  as  the  relation  between  feudal  lord  and 

Establish-       tenant  of  land.     The  principle  of  the  feudal  tenure  of 

ment  of  j.^j-^(|  ^^.^^^  definitely  estabhshed  in  our  law  after  the 

leudal  tenure. 

Norman  Conquest.  It  is  well  kno^\ll  that,  after  the 
battle  of  Hastings,  the  lands  of  those  who  opposed  the 
Conqueror  were  treated  as  forfeited,  and  were  granted 
by  him  to  his  own  followers  ;  while  those  of  the 
EngUsh  who  sulnnitted  to  him,  redeemed  their  lands, 
surrendering  them  and  receiving  them  again  from 
his  hands  (p).  In  consequence  of  the  revolts  against 
WilKam's  authority,  which  took  place  in  the  first  ten 
years  of  his  reign,  further  forfeitures  were  incurred  ; 
so  that,  by  a  gradualprocess  of  confiscation  and  new 
grant,  Normans  were  largely  substituted  for  English,  as 

(p)  Freeman.  Norm.  Conq.  iv.  18—22,  24,  v.  22  ;  Stubbs,  Const. 
Hist.  §  05. 
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the  chief  Iciiiduwiiers  over  the  whole  kingdom  {q).  Now 
according  to  the  construction  placed  by  King  William 
and  his  officers  of  justice  upon  the  grants  or  regrants 
of  land  made  by  the  king,  whether  to  his  own  fol- 
lowers or  to  the  former  OAviiers,  the  lands  were  not 
Ijestowed  as  absolute  gifts  :  but  were  granted  on  the 
conditions  of  ^^■hat  is  known  as  the  feudal  sj'stem  of 
landholding(r).  That  is  to  say,  the  grantees  were  The  feudal 
regarded  as  holding  the  lands  of  the  king  as  lord  on  jj^^^j^^^^^ 

(f^)  Stubbs,  Const.  Hist.  §  95 ;   Freeman,  Norm.  Couq.  iv.  4U,  5(), 
127,  128,  163,  269. 

(r)  Ou  the  continent  of  Europe  the  feudal  sj'steiu  of  landholding 
seems  to  have  come  to  maturity  in  the  course  of  the  tenth  century. 
It  is  thought  partly  to  have  originated  in  the  grants  of  land  made 
by  the  Frank  kings  of  the  three  preceding  centuries  to  their  kinsmen 
and  followers  upon  the  grantees'  undertaking  to  continue  faithful. 
'J'hc  estates  so  granted  are  known  as  benefices.  Other  elements  of  Benefices, 
feudahsm  are  found  in  the  practice  of  commendation — that  is,  of  Commenda- 
men  submitting  themselves  to  some  powerful  neighbour  as  their  tion. 
lord  and  thereby  gaining  protection  in  return  for  faithful  service, — 
and  in  the  grants  made  by  kings  to  powerful  subjects  of  liberty 
of  jurisdiction  over  the  inhabitants  of  particular  districts  \vith 
immunity  from  the  royal  jurisdiction.  The  main  features  of  the 
feudal  system  of  tenures  were  (1)  the  princii^le  that  aU  land  is  held, 
either  mediately  or  immediately,  of  the  king  ;  (2)  the  union  of  the 
relation  of  lord  and  man  with  that  of  landlord  and  tenant,  whereby 
the  personal  service  due  from  the  vassal  to  his  superior  became  the 
condition  of  his  holding  land  granted  to  him  by  his  lord  ;  and  (3)  the 
jurisdiction  of  the  lord  over  his  tenants.  The  personal  relation  of 
lord  and  man  was  known  to  English  law  before  the  Norman  Conquest. 
And  it  appears  that  Enghsh  institutions  were  in  other  respects 
tending  towards  feudalism  at  the  time  of  the  Conquest.  But  the 
introduction  into  Enghsh  law  of  the  feudal  principle  that  all  land 
is  held  of  the  Crown,  and  of  the  tenure  of  laiul  by  military  service, 
seems  to  have  been  the  immediate  result  of  the  Conquest  and  of 
William's  deahngs  with  the  land.  Although  William  iutroducid 
feudal  tenure  into  England  it  sliould  be  noted  tliat  his  policy  was 
opposed  to  the  introduction  of  feudal  goverrunciit.  At  the  assembly 
held  at  Salisbury  in  1086  he  caused  all  his  subjects,  whosesoever  7nen\ 
they  were,  to  swear  fealty  to  him  as  their  supreme  lord.  Hence  arose  / 
an  important  difference  between  the  English  law  of  feudal  tenu'"e 
and  that  prevailing  on  the  continent.  The  continental  tenant 
owed  fealty  to  his  immediate  lord  only,  and  might  well  be  summoned 
to  go  with  his  lord  to  war  against  the  lord's  su[)crior,  on  pain  of 
forfeiture,  if  he  failed  to  comply.  Tlie  Englisli  tenant  did  homage; 
to  his  lord,  saving  his  allegiance  to  the  king  ;  and  did  not  forfeit  his  ■ 
holding  if  he  stood  by  the  king  against  his  lord.  ISee  Stubbs,  (,'onst. 
Hist.  nJ§  93 — 97  ;  Freeman,  Norm.  Conq.  iv.  694  ;  Hallani,  Middle 
Ages,  i.  174,  175,  and  note;  (llaiiv.  ix.  1  ;  Bract,  fo.  80  a,  81  h; 
Litt.  ss.  88.  89  ;  J'.  &  M.  Hist.  Eng.  Law,  i.  6,  6,  19,  37,  43—50, 
236—238,  242,  243,  278—280  ;  .Maitland,  Domesilay  Book  and 
Beyond,  67  sq.,  151  sq.,  318  aq. 


service. 
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the  obligation  of  fidelity  and  service  to  liim,  in  which 
if  they  failed,  the  lands  would  be  forfeited  and  the 
Tenure  by  king  might  resume  them  as  his  own  (s).  The  service 
lerv^ce"^  required  of  the  grantees  would  in  general  be  military 
service  ;  that  is,  each  would  be  bound  to  provide  the 
king  with  a  certain  number  of  armed  horsemen  or 
knights  as  part  of  the  feudal  host  {t).  Upon  this 
system  were  lands  held  of  the  Conqueror  in  Normandy 
by  the  great  men  who  joined  him  in  the  expedition 
against  Harold  (u).  And  this  system,  it  appears,  was 
directly  introduced  into  England  by  William  I.,  at 
whose  will  the  amount  of  knight-service  due  from  the 
feudal  tenants  of  the  crown  was  determined  (x).  And 
not  only  was  tenure  by  military  service  the  condition 
of  holding  lands,  which  the  king  had  granted  to  lay- 
men, but  the  lands,  which  he  had  bestowed  upon  the 
bishops  and  abbots,  as  his  feudal  tenants,  were  also 
subjected  to  the  obligation  of  providing  defmito 
numbers  of  knights  (y).  The  law  of  military  tenure, 
having  been  thus  applied  to  the  immediate  tenants 
of  the  crown,  spread  quickly  downwards ;  for  tho 
kmg's  tenants,  in  order  to  provide  permanently  for 
knights  to  perform  their  service  due  to  the  crown, 
made  gifts  of  land  to  their  followers,  as  mider-tenants, 
on  condition  of  like  military  service  as  was  required  of 
themselves  {z).    And  so  speedily  was  the  law  of  feudal 

(6)  Stubbs,  Const.  Hist.  §  95  ;  Stubbs,  Const.  Hist.  §  92 ;   P.  & 

I'reeman,   Norm.   Conq.   iv.   27,  M.  Hist.  Eng.  Law,  i.  46—49. 

V.  5,  23,  24.  (x)  This  point  is,  I  think,  made 

(()  Before  the  Conquest  land-  good  by  Mr.  Round  in  his  articles 

owners  were  subject  to  the  obh-  in  the  Eng.  Hist.  Review,  vi.  417 

gation  of  service  in  the  fyrd,  or  and  625,  \ii.  11,  reprinted  in  his 

national  militia.     The  fyrd  was  Feudal  England,  225  sq.  ;   P.  & 

not  abolished  at  the  Conquest,  M.  Hist.  Eng.  Law,  i.  236—238. 

but  was  retained,  and  used  by  (y)  The  amount  of  knight  ser- 

the  Norman  kings,  in  addition  vice    to   be  required    from    the 

to  the  feudal  host;    see  Stubbs,  bishops  and, abbots  appears  to 

Const.  Hist.  §§  36,  48,  50,  75,  97,  have  been  fixed  by  Wilham  in 

133,  vol.  i.  pp.  76,  105,  117,  189,  1070  ;  Round,  Eng.  Hist.  Review, 

268, 432 ;  Stubbs,  Select  Charters,  vii.l4,FeudalEngland,298— 299. 

153,  2nd  ed.  {z)  Round,  Eng.  Hist.  Review, 

(m)  Round,  Eng.  Hist.  Review,  vii.  15,  19,  Feudal  England,  295, 

vi.   411,  Feudal  England,  260;  300. 
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tenure  incorporated  in  the  law  of  the  land  that  among 
the  grievances  to  be  redressed  by  the  charter  issued  at 
the  accession  of  Henr}*  I.,  we  find  abuse  during  the  late 
king's  reign  of  the  forms  of  feudal  tenure,  with  respect 
to  the  lands  not  only  of  the  king's  immediate  tenants, 
but  also  of  their  under-tenants  (a).  Under  the  influence 
of  the  kmg's  court,  of  which  judges  were  first  appointed 
to  sit  permanently  in  Henry  XL's  reign  [h),  the  laws  of 
tenure  were  further  developed  and  reduced  to  mii- 
formity  ;  and  all  forms  of  land-ownmg,  whether  derived 
from  the  feudal  grants  of  King  WilHam  and  his  tenants, 
or  from  Saxon  usage  which  had  survived  the  Conquest, 
were  forced  to  fit  the  principle  of  feudal  tenure.  The 
law  of  tenure,  however,  was  appHed  only  to  land. 
Chattels  were  not  treated  as  fit  objects  of  feudal 
tenure.  The  transient  nature  of  goods,  and  the  uses 
to  which  they  are  commonly  put,  were  opposed  to  any 
such  arrangement.  They  were  looked  upon  as  objects 
of  property  simply.  William  I.  took  plenty  of  move- 
able wealth  from  his  conquered  subjects  :  but  we  do 
not  hear  that  he  granted  any  of  it  out  to  bo  held  of 
him  feudally,  though  we  are  told  that  he  bestowed  some 
of  it  as  absolute  gifts  (c).  So  that,  while  a  free  man's 
land  was  subject  to  the  interest  which  his  feudal 
landlord  had  therein,  his  chattels  were,  as  we  shall  See, 
properly  pecuharly  his  own,  of  which  he  could  dispose 
at  will  {d). 


(a)  fcJLubb.s,     ydcct    Ghaiiur.s,  (c)  Ficcmau,  Norm.  Cuuix-  iv. 
lOU,  2ud  od.  ;  Jluund,  Eng.  Hist.  5'J— 02. 

lleview,  vi.  417;  Feudal  Eugland,  (</)  Sec    Eraet.    CO   b,    12!)   a, 

226—227  ;    P.  &  M.  Hist.  Eng.  131a,  407  b  ;  P.  &  M.  Hist.  Eug. 

Law,  i.  295—207,  300.  Law,  ii.  115—110,  180—181. 

(b)  Ante,  p.  U,  n.  (e). 
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Section  III. 

Of  Tenements  and  Chattels. 

Laud  thou  is  the  object  of  touure.  He  who  has 
land,  is  said  to  hold  it  rather  thau  to  own  it  ^e).  And 
in  early  times  after  the  Conquest  a  parcel  of  land  in 
any  person's  occupation,  with  its  appurtenant  rights 
in  the  way  of  common  pasture  or  otherwise,  was 
Teiicmout.  especially  known  as  a  tenement ;  a  term  then  used 
generally  in  the  mere  sense  of  a  holdmg  of  land  without 
any  reference  to  the  nature  of  the  tenant's  interest 
therein  (/).  It  must  not,  however,  be  supposed  that 
in  those  days  every  occupier  of  land  was  a  feudal 
tenant.  Land  might  be  held  on  other  conditions  besides 
those  of  feudal  tenancy  ;  and  the  most  important, 
kinds  of  tenancy  WTre  three.  A  man  might  have  a 
freeholdiug  of  laud  {liherum  tenementiirn),  a  holding  in] 
villenage  {villenagium),  or  a  lease  for  a  certain  number! 
or  term  of  years  {g).  A  freeholdiug  of  land  was  held 
of  the  king  or  some  mesne  lord  by  free  services,  that  is, 
by  services  free  from  servile  incidents  ;  mihtary  service, 
or  knight's  service,  being  in  early  times  the  most 
important  kind  of  service  by  which  land  might  be 
freely  held  Qi).  It  was  the  freeholder  who  w^as  the 
feudal  tenant  of  land.  To  hold  in  villenage  was  to 
hold  land  of  the  freeholder  on  condition  of  the  per- 
formance of  viUeiu  services,  which  were  chiefly  services 
of  field  labour,  as  ploughing,  sowing,  reaping,  and 
mowing,  the  amount  of  which  was  regulated  by  custom, 
and  which  often  included  incidents  {i)  then  regarded  as 
servile  (/c).     To  hold  laud  for  a  term  of  years  was  to  hold 

(e)  Co.  Litt.  1.  lord  for  the  privilege  of  giving 

(/  )  Bract,  fo.  77  b,  80  a,  207  a,  bis  child  in  marriage  ;   see  Vino- 

208  b,  220,  263;  P.  &  M.  Hist.  gradoff,  Vill.  in  Eng..  153,  203; 

Eng.   Law,  i.   215   &  n.    ('),  ii-  Pike,  Introd.to  Y.  B.,  15  Edw. 

146—148.  III.  (KoUs  series)  xv.  sq.  ;    P.  & 

(g)  Bract,  fo.  207  a.  M.  Hist.  Eng.  Law,  i.  354. 

{h)  See  Glanv.  xii.  2,  3  ;  Bract.  (^•)  Bract,    fo.    7,    26,    200   a, 

fo.  7  b,  24  b,  35,  36,  200  a.  208  b ;  P.  &  M.  Hist.  Eng.  Law, 

(i)  Such  as  the  merchet,  a  fine  I,  337  i^'q. 
paid  by  the  villein  tenant  to  his 
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under  a  contract  with  the  freeholder  that  the  tenant 
should  have  possession  of  the  land  for  a  certain  time  (1). 

Now  the  incidents  of  these  three  kinds  of  holdings  Different 
of  land,  the  freeholding,  the  villenage,  and  the  term,  frelhoWing. 
were   markedly   different   with   respect,    first   to    the  villenage  and 
protection  which  the  law  afforded  to  the  tenant  in  trasted  with 
the  possession  of  his  holding,  and  secondly,   to   the  ^^o^*;  ?^  P™" 
devolution  of  the  holding  after  the   tenant's  death,  chattels.^ 
As  we  examine  these  incidents,  let  us  compare  them 
with  the  same  incidents  of  property  in  chattels. 

1.  Only  the  possession  of  a  freeholding  was  fully  Protection  of 
protected  by  the  common  law  (m).     The  dispossessed  P^-^''^'^^'^"- 
freeholder  might  always  bring  an  action  at  law  to  re-  The  free- 
cover  his  land,  not  only  against  the  jDerson  who  had  remoiiy! 
wrongfully  turned  or  kept  him  out  of  it,  but  also  against 
any  one  who  had  subsequently  got  possession  of  the 
land  by  whatever  means  (h)  ;    and  on  estal)lishing  his 
right  in  such  an  action,  he  would  be  restored  to  posses- 
sion by  the  hands  of  the  sheriff,  the  ofi&cer  entrusted 
to  execute  the  judgments  of  the  king's  law  court  (o). 
The  possession  of  a  tenant  in  villenage  was  merely  Position  of 
precarious  in  the  eye  of  the  law  of  the  land.     He  was  .vmena'^" 
deemed  to  hold  at  the  will  and  on  behalf  of  his  lord.  \ 
No   direct   action  for  the  recovery  of  a  holding  in  \ 
villenage,  as  such,  was  ever  permitted  to  be  brought  \ 
in  the  king's  courts  of  law  (jj).     Tenant  for  a  trrni  of 

(l)  Bract,  fo.  220  a.  (p)  Tenant  in   villenage   hold- 

(m)  Glanv.  i.  5,  xii.  2 — 5,  xiii.  ing  under  a  covenant  with  his 

32  ;     Bract,   fo.    165   a,   207   a,  lord  seems  to  have  been  allowed 

431  b.  to  claim  in  the  Icing's  court  such 

(n)  Bract,  fo.  102  a,  104  a,  160,  protection  as  was  due  to  him  by 

161,  175  b— 179,  317  b  sq.,  327  b  the  covenant :  but  without  such 

sq.  ;    P.  &  M.  Hist.  Eng.  Law,  a  covenant  he  was  secured  in  tlio 

ii.  29 — 79,  especially  45,  53 — 56,  possession  of  his  holding  only  by 

61 — 66,  where  an  admirably  clear  the  force  of  local  custom;    anil 

account  is  given  of  the  remedies  if    his    customary    rights    were 

by  which  the  mediajval  law  pro-  invaded    he    coukl    only   appeal 

tected  freehold  possession.  to   his   lord's  court   for  redress. 

(o)  See  Glanv.  i.  7,  12,  13,  16,  See    Bract,    fo.    7    a,    26,  il6S. 

17,  21,  31  ;  ii.  3,  4,  10,  20  ;   xiii.  190  a,  200  a,  208  b,  210  b,  263  • 

32—39.  Fleta,  fo.  200  ;  Lilt.  ss.  77,  172  ! 

W.K.P,  2 


i 
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Tosition         joars  was  regarded  in  early  law  as  holding  possession 

tryl^^l        on  behalf  of  the  freeholder  as  his  bailiff,  and  was  never 

allowed  to  use  the  freeholder's  remedies  for  disposses- 

»  sion  (q).     Originally  he  had  no  remedy  in  case  of  his 

ejectment,  unless  ho  held  under  a  covenant  (r)  with 

his   landlord.     If   so,    he    might   have   an   action   of 

covenant  against  his  landlord  in  case  he  had  been 

ejected  by  the  landlord  himself  or  any  one  claiming 

I'the  land  by  superior  title  ;   and  might  recover,  in  the 

[former  case,  possession  of  his  holding  for  the  rest  of 

'his  term,  if  unexpired,  but  otherwise  damages  only  (s). 

But  afterwards  special  actions  were  given  to  a  tenant 

for  years   against  any  person,   who  had  wrongfully 

ousted  him  or  acquired  possession  of  his  land  from  a 

wrongful  ejector.     And  though  at  first  it  was  doubted 

whether  these  actions  enabled  him  to  recover  anything 

but  damages,  in  the  reign  of  Edward  the  Fourth  it  was 

established  that  he  should  therein  recover  possession 

Remedies  for  of  his  holding  as  Well  {t).     The  owner  of  chattels  might 

^o'^cTs^'^^  °^     take  proceedings,  under  the  early  law,  to  obtain  the 

restitution  of  stolen  or  lost  goods,  into  whosesoever 

hands  they  came  ;   and  in  these  proceedings  he  might 

either  accuse  the  possessor  of  his  goods  of  theft  or  sue 

him  civilly,   dropping   the   criminal  charge.     In   the 

latter  case,  however,  the  plaintiff  was  obliged  to  set 

a  money  value  on  his  goods,  on  payment  of  which  the 

defendant  would  be  absolved.     But  civil  proceedings 

of    this    nature    very    soon    became    obsolete  ;    and 

Maitland,  Select  Pleas  in  Manorial  (s)  Bract,  fo.  220  a  ;  Bracton's 

Courts    (Selden    Society),   Ixxii.  Note  Book,  Case  1739;  Britt.  Lv. 

17,   22,   34,   37,   39,    166,    173  ;  ii.  ch.  33  ;   F.  N.  B.  145  L. 

Vinogradoff,   Vill.   in   Eng.,   45,  (i)  See  Bract,  fo.  220  ;    Y.  B. 

4G,  70—74,   78—81  ;    P.   &  M.  30    Edw.    I.    282  ;     Fitz.    Abr. 

Hist.  Eng.  Law,  i.  340.  Ejectione  FirmsR,  P.  6  Rich.  II.  ; 

(q)  Bract,  fo.  27  a,  44  b,  165  a,  Y.  B.  7  Edw.  IV.  6  ;  21  Edw.  IV. 

167    b,    190   a,    210   b,    431    b;  11;    F.  N.   B.   198,  220  F.  ;    3 

Mirror,  ch.  5,  s.  1,  No.  72.  Black.    Coram.    200,    201,   207  ; 

Covenant.             (,•)  A  covenant  is  a  contract  Doe  d.  Poole  v.  Errington,  1  A.  & 

made   in   writing   authenticated  E.  750,  755—757  ;  P.  &  M.  Hist, 

by  the  seal  of  the  contracting  Eng.  Law,  ii.  105  sq. 
party  ;   Fleta,  fo.  130. 
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thenceforward  the  dispossessed  owner  of  goods  was  left 
to  be  protected  by  remedies,  in  which  he  could  either 
make  no  claim  but  for  compensation  in  money,  or  in 
which,  though  he  might  claim  to  recover  his  goods, 
the  law  gave  no  process,  whereby  the  goods  them-  / 
selves  could  be  attached  and  restored  to  him,  and  he  I 
could  recover  their  value  only,  if  the  defendant  refused  | 
to  render  them  (u). 

2.  Although  a  man  might  hold  land  freely,  though  Succession 
he  held  for  his  life  only,  yet  land,  as  the  object  of  free 
feudal  tenure,  was  especially  a  thing  in  which  a  man 
might  have  an  inheritance.     In  English  law  after  the 
Conquest,  an  estate  held  feudall;^  was  essentially  an 
hereditary  estate  (x) ;  it  is  to  express  an  estate  hereditary 
as  well  as  feudal  that  the  word  feodum  or  feudiun  (fief 
in  French,  and  in  English  fee)  was  used  (y).     Land  Fee. 
held  freely  and  as  of  inheritance  (or  as  of  fee,  it  was 
said  (z))  j)assed  on  the  tenant's  death  to  his  heii' ;  that  Succession  to 
is,  to  the  blood  relation  appointed  by  law  to  succeed  '^^^  ^ 
him  according  to  the  legal  rules  of  the  descent  of  a  fee. 
Thus,  the  eldest  son  of  a  tenant  by  knight's  service   u 
succeeded  as  heir  to  the  land  of  which  his  father  died    I 
possessed.     And  the  heir  might  by  action  at  law  recover    ^ 
the  very  land  which  descended  to  him  as  his  inheri- 
tance, if  the  lord  of  the  fee  or  any  intruder  wrongfully 
kept  him  out  of  possession  (a).    By  the  common  law, 
moreover,  freeholds  of  inheritance  were  not  generally 
devisable  by  will ;   they  were  alienable  only  by  formal    i 
delivery   of   the   possession   thereof   in   the   tenant's    ; 

(u)  See    Wms.     Pers.     Prop.,  4,  x.  2,  3  ;   Bract,  fo.  13  b,  G2  b, 

6—21,    17th    cd.     In    the    year  84,  160  a,  195  b,  207  a,  203  1), 

1854  the  law  was  altered,  and  268,  434  b;    Britt.  liv.  2,  ch.  1, 

process  was  given  to  enforce  the  §  2  ;    Litt.  s.  1  ;    Co.  Litt.  1   b  ; 

return  of  any  chattels  wrongfully  P.  &  M.  Hist.  Eng.  Law,  i.  213 — 

detained.  214,  20.5  ;    Maitland,  Domesday 

{x)  See  Charters  of   Liberties  Book  and  Beyond,  152. 

issued  by  Henry  I.  at  his  corona-  (2)  Bract,  fo.   263   b,  264  a  ; 

tion,  cap.  2,  6;    Stubb.s,  Select  Litt.  s.  10;   Co.  Litt.  17  b. 

Charters,  UX),  2nd  ed.  (o)  Olanv.    vii.   3,   xiii.   2,   3  ; 

(y)  Cilanv.  i.  5,  vii.  10,  ix.  1,  Bract,  fo.  02  b,  252  sq. 
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To  villpnago.  lifotime  (h).  The  succession  to  a  holding  in  villcnage 
nftor  tho  tenant's  death  was  not  a  matter  in  any  way 
regulated  by  law.  It  might  be  customary  for  a  son  or 
other  relation  of  the  tenant  to  succeed  him  as  heir  (c) : 
but  the  customary  heir  could  not  appeal  to  the  king's  , 
courts    against   any    infringement    of   his    customary  : 

To  term.        right  {d).     The  interest  of  a  tenant  of  land  for  a  term  | 
of  years  was  reckoned  amongst  his  chattels  after  his  \ 

To  chattels,    death  (e).     Now  the  law  of  succession  to  chattels  was  . 
based  on  principles  entirely  different  from  those  which . 
governed  the  descent  of  a  fee.     A  man's  chattels,  as 
the  objects  of  absolute  dominion  on  his  part,  were 
after  his   death   applicable   first   in  payment   of  his 
debts.     Of  any  surplus  wliich  remained  he  had  the 
power  of  disposing  of  a  reasonable  part(/)  by  will;? 
and  the  execution  of  such  a  will  was  committed  by 
law  to  those  persons  whom  the  testator  had  appointed 

Executor*  for  the  purpose,  and  who  were  called  his  executors  (g). 
At  iii'st  it  does  not  appear  that  a  man's  executors 
succeeded  to  more  than  the  residue  of  his  chattels  left 
after  payment  of  his  debts,  his  heir  being  liable  to  pay 
his  debts,  and  his  chattels  applicable  to  that  purpose 
in  the  hands  of  his  heir  (h).  But  afterwards  the  pay- 
ment of  their  testator's  debts  fell  into  the  executors' 
hands  as  well  as  the  distribution  of  the  surplus  of 
his  chattels  (i),  and  the  whole  of  a  testator's  chattels 

(b)  Glanv.  vii.  1,  5 ;  Bract.  widow  and  children  lost  their 
fo.  39  b,  49  a.  indefeasible  rights  to  a  share  of 

(c)  See  Maitland,  Select  Pleas  his  chattels  ;  and  now  anyone, 
in  Manorial  Courts  (Selden  though  a  husband  and  father, 
Socy.),  8,  13,  34,  37,  39,  123,  166,  may  bequeath  the  whole  of  his 
173 ;  Vinogradoflf,  Vill.  in  Eng.  chattels  to  whomsoever  he  will  • 
156,  159,  162,  172,  246  ;  P.  &  M.  seeWms.Pers.  Prop.  476, 17th  ed. 
Hist.  Eng.  Law,  i.  362—364.  (g)  Glanv.   vii.   5—8  ;    Bract. 

(d)  See  Bract,  fo.  263,  271  a,  fo.  60,  61  ;  P.  &  M.  Hist.  Eno-. 
272  a  ;  Britt.  liv.  3,  ch.  15,  §  2.  Law,  ii.  333  sq.                            ° 

(e)  Bract,  fo.  407  b  ;  and  see  (A)  See  Assize  of  Northamp- 
fo.  131  a.  ton,  c.  4;  Stubbs,  Select  Charters 

(/ )  One  third,  if  he  had  wife  151,  2nd  ed.  ;   Glanv.  \ii.  5 — 8  ; 

and  child  ;    one  half,  if  he  had  Bract,  fo.  60,  61  ;   Selden,  Titles 

wife    or    child  ;     otherwise    the  of  Honour,  Pt.  II.  ch.  v.  §  21. 
whole  ;  Bract,  fo.  60  b,  61  a.     In  (i)  See  Fleta,  fo.  125, 126,  135  ; 

process  of  time,  however,  a  man's  Britton,  liv.  1,  ch.  29,  s.  35  ;  Y.  B, 
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devolved  upon  his  executors.     The  ecclesiastical  courts 

had  jurisdiction  over  suits  relating  to  the  validity  ou 

execution  of  a  will  (k).     And  if  a  man  died  intestate,^ 

the  administration  of  his  goods  was  committed  to  thol 

church  (/),  and  performed,  after  the  statute  31  Edw.  III^ 

c.  11,  by  an  administrator  deputed  by  the  ordinary  (w)  Admiuisira- 

from  among  the  next  friends  of  the  deceased.     So  thai 

the  chattels  of  one  who  died  intestate  devolved  on  his  j 

administrator   in   the   same    manner   as    a    testator's  I 

chattels  passed   to  his  executor.     The  interest^J^ja  * 

tenant  for  a  term  of  years  was  considered  as  his  chattel, 

an^  therefore  devisable  by  will  (?^).     And,  though  it 

seems  that  in  early  times  a  man's  heir  might  succeed 

to  land  given  for  a  term  of  years  to  him  and  his  heirs  (o), 

yet  ultimately  the  law  of  succession  to  a  term  was 

assimilated   to   that  of  other  chattels  ;    and  it  was 

settled  that  the  interest  of  a  deceased  tenant  for  years 

should  pass  to  his  executor  or  administrator,  according., 

as  he  died  testate  or  uitestate,  even  though  the  land! 

had  been  given  for  the  term  to  him  and  his  heirs  {p)}, 

Here  we  may  notice  that  the  devolution  of  the  surplus  Devolutiou 

f     »l      ff    1  • 

of  an  intestate's  chattels,  after  payment  of  his  debts,  q,j  intestaoy. 
is  quite  different  from  the  descent  of  a  fee,  as  they  are 
divisible  amongst  his  widow  and  children  or  next  of 
kui  in  the  maimer  prescribed  by  a  statute  of  Charles 
II.  (q),   enforcing  a   mode  of   distribution  which   tho 

20  &  21  Edw.  I.  374  ;    21  &  22  testate's   effects    was   apijuiuted 

Edw.  I.  25S,  6J8;    3U  Edw.  I.  by  the  Court  of  Probate,     Since 

238  ;  P.  &  M.  Hist.  Eug.  Law,  ii.  1875  he  has  been  appointed  by 

341 — 346.  the  Probate  Division  of  the  High 

{k)  Glanv.  vii.  8 ;    Bract,  fo.  Court    of    Justice.     See    \\'nis. 

61  a,  407  b  ;  Fleta,  fo.  420,  430  ;  Pers.  Prop.,  488,  489,  613—518, 

P.  &  M.  Hist.  Eng.  Law,  ii.  329  17th  ed. 

sq.  (m)  liract.  fo.   131   a,  407   b; 

{I)  Bract,  fo.  GO  b;    stat.   13  P.  &  M.  Hist.  Eng.  Law,  ii.  115. 

Edw.   L  c.   19;    Fleta,  fo.   124,  (o)  Bract,   fo.    220    b,   407    1), 

130  ;    P.  &  M.  Hist.  Eng.  Law,  408  a  ;    Fitz.  Abr.  Covenant,  pi. 

ii.  354  sq.  28. 

(w»)  I.e.,    "  a    bishop   or   any  {p)  Bro.  Abr.  Ciiattcls,  pi.  0  ; 

other  that  hath  ordinary  juris-  Litt.  s.  740  ;  Co.  Litt.  40  b. 

diction  in  causes  ecclesiastical  ;  "  {q)  Stat.  22  &  23  Car.  II.  c.  l(t, 

Co.   Litt.   00  a.     After  tiie  year  explained    by   29   Car.    11.    c.    3, 

1857  the  administrator  of  an  in-  s.  25  ;    1  Jac.  11.  c.  17,  s.  7. 
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Freeholds 
originally 
tiic  only  truo 
property 
in  land. 


Heredita- 
ments. 


ecclesiastical    courts    had    previously    attempted    to 

secure  (r). 

Freeholdings  of  land,  then,  or  free  tenements,  were] 
the  only  kind  of  property  in  land  which  was  fully  re-| 
cognised  and  protected  by  the  early  common  law.  The' 
word  "  tenement  "  thus  acquired,  besides  its  general 
meanmg  of  a  holding  of  land,  a  special  sense  in  which 
it  was  used  to  denote  a  free  tenement  only  (s).  And 
the  words  "  lands  "  or  "  lands  and  tenements  "  were 
constantly  used  as  referrmg  to  freehold  lands  only  {t). 
So  that  property  in  the  times  of  the  early  common 
law  was  classified  as  consisting  of  immoveable  things, 
as  tenements  (meaning  free  tenements),  on  the  one 
hand,  and  moveable  things,  as  chattels,  on  the  other  {u). 
As  anything  which  may  descend  to  the  heir  is  in 
English  law  called  a  hereditament  {x),  lands  and 
teiiements  were  also  known  as  hereditaments.  And  the 
expression  "  lands,  tenements,  and  hereditaments  "  was 
long  and  is  still  used  in  legal  documents  to  describe  pro- 
perty in  land,  as  distinguished  from  goods  and  chattels 
or  moveable  property.  But  as  by  early  law  freeholdings 
w^re  the  only  true  property  m  land,  when  a  man  spoke  of 
his  lands,  tenements,  or  hereditaments,  it  was  intended, 
jirimd  facie,  that  he  referred  to  his  freeholds  only  (y). 


(?•)  See  1  Sir  T.  Raym.  497— 
499 ;  2  Black.  (Jomm.  515 ; 
P.  &  M.  Hist.  Eng.  Law,  ii.  357  sq. 

(s)  Magna  Charta  of  John, 
art.  34  ;  Stubbs,  Select  C'harters, 
301,  2nd  ed.  ;  stats.  G  Edw.  I. 
c.  11,12;  1 3  Edw.  I.e.  1.3, 4, 0,10, 
32, 41 ;  Co.  Lilt.  C  a  ;  and  see  P.  &, 
]\I.  Hist.  Eng.  Law,  ii.  14G— 148. 

(()  Charter  of  Liberties  of 
Henry  I.,  art.  2,  4 ;  Stubbs, 
Select  C'harters,  100,  101,  2nd 
ed.  ;  Glanv.  vii.  1,  17  ;  Magna 
Charta  of  John,  art.  4,  6,  9,  32; 
Stubbs,  Select  Charters,  297  sq., 
2nd  ed.  ;  stats.  13  Edw.  I.  c.  18  ; 
IS  Edw.  I.  c.  1  ;  25  Edw.  III.  st. 
5,  c.  2  ;  34  Edw.  IIL  c.  12. 

(it)  Glauv.    X.    6 ;      Stat.     12 


Edw.  I.  c.  8,  10. 

{x)  Co.  Litt.  6  a  ;  Tomkins  v. 
Jones,  22  Q.  B.  D.  599  ;  Be  Gossc- 
lin,  190G,  1  Ch.  120.  This  word 
seems  hardly  to  have  come  into 
use  before  the  reign  of  Edw.  IV.  ; 
see  stats.  39  Hen.  VL  c.  1  ;  1 
Edw.  1\'.  c.  1,  ss.  4— fi,  10,  14.  I 
have  not  found  any  earlier 
instance  of  its  use  in  the  statute 
book. 

(y)  Y.  B.  9  Hen.  VIL  25; 
Bro.  Abr.  Done  41,  Grantes  87  ; 
Shepp.  Touch.  91,  92  ;  Eose  v. 
Bartlett,  Cro.  Car.  292;  Chap- 
man  v.  Hart,  1  Ves.  271  ;  Thomp- 
son V.  Laivleij,  2  Bos.  &  P.  303  ; 
1  Jarm.  AVills,  G63,  GG4,  067  sq., 
4th  cd.  ;   959  sq.,  0th  ed. 
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Section  IV. 
Of  Beal  and  Personal  Actions  and  Property. 
To  recapitulate  the  points  of  contrast  between  land  roini.s  of 
and  moveable  goods  or  chattels  in  early  law: — I^aiid  [^"J^^p'JJ'^  l^j^j 
was  the  object  of  feudal  tenure.     The  largest  property  and  goods  iu 
which  a  subject  could  hold  in  land  was  a  fee,  which  ^'^^^^'  ^'^^^^  • 
must  inevitably  descend  to  his  heir  if  he  died  possessed 
thereof.     The  only  true  property  in  land  w^as  freehold, 
for  free  tenements  only  were  specifically  recoverable, 
the  law  regarding  the  possession  of  a  tenant  in  villen- 
age  as  enjoyed  at  the  will  of  his  landlord,  and  that  of 
a  termor  as  matter  of  contract  rather  than  of  property. 
Chattels  were  the  object  of  absolute  ownership.     They 
might  be  disposed  of  by  will,  and  would  go  to  the 
executor  or  administrator,   not   the  heir.     But   they 
were  not  specifically  recoverable,  except  in  criminal 
proceedings.     The  fact  that  originally  freeholds  were 
the  only  property  specifically  recoverable,  is  the  reason 
why  they  came  to  be  called  real  things.     For  the  word 
real  in  English  law  is  used,  not  in  its  common  sense.  Meaning  of 
in  which  it  is  opposed  to  sham,  or  imaginary,  or  ideal,  j^'^^y*-^  ''^"^ '" 
but  principally  to  convey  the  notion  of  the  capability 
of  specific  restitution. 

The  terms  real  and  personal  were  first  applied  to  Heal  an.i 
actions  ;   and  were  afterwards  extended  to  things  and  ^^^[foiisl^ 
property  with  the  meanings  which  they  had  acquired 
m  connection  with  actions.     Actions  in  English  law 
were  classified  as  bemg  either  real,  personal,  or  mixed. 
The  term  real  action  is  simply  a  translation  of  the 
expression  actio  realis  used  by  eai  1}-  writers  on  English 
law  as  equivalent  to  the  term  actio  in  rem,  which 
Bracton  borrowed  from  lioman  law  (z).     Ileal  actions  Keal  aeiions. 
in  English  law  (a)  were  those  in  which  a  man  sought 

(2)  Bracton,  fo.  101  b,  159  b  ;  by   (lie   dilTeienl  nadiio   of   Uio 

Flcta,  fo.  1.  relief  a  Horded  (hereby,  and  were 

(a)  In  English  law  real  aetions  nii(  ilas.silied,  as  were  the  uclioiics 

were  dibtinguislicd  from  personal  in  rem  id  in  personam  of  liomuu 
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rorsoaal 
actions. 


Mixed 
actions. 


Process  of 
execution. 


to  1)0  restored  to  tlio  eiijoymunt  of  some  free  tenement  j 
ol  which  ho  had  boon  unjustly  deprived  {b).  The  mark 
of  a  real  action  was  that  tlicrein  the  required  restitu- 
tion might  be  enforced  by  the  strong  hand  of  the  law 
ek^aling  directly  with  the  very  thing  claimed  ;  in  other 
words,  process  of  execution  (c)  might  issue  against  the 
thing  demanded  {in  rem).  The  successful  litigant  in  a 
real  action  could  have  the  king's  writ  commanding  the 
sheriff  to  put  him  in  possession  of  the  identical  holding 
in  respect  of  which  the  action  had  been  brought  (d). 
Personal  actions  were  brought  to  enforce  an  obligation 
imposed  on  a  man  personally  to  make  satisfaction  for 
a  breach  of  contract  or  a  wrong  ;  in  other  words,  they , 
Avere  brought  to  obtain  pecuniary  compensation  for 
a  violation  of  right — what  the  English  law  calls 
damages  (e).  Mixed  actions  were  those  in  which  a 
claim  for  damages  was  made  along  with  a  claim  for 
the  specific  recovery  of  some  tenement  (/).  Now  it 
was  established  in  Bracton's  time  that  specific  restitu- 
tion could  only  be  obtained  in  actions  for  the  recovery 
of  immoveable  things  or  tenements.  In  civil  proceed- 
mgs  for  the  recovery  of  moveable  things,  the  defendant 
imght  absolve  himself,  as  we  have  seen,  by  payment 
of  their  value  in  money.  Actions  for  the  recovery  of 
moveable  things  were  accordingly  numbered  amongst 
personal  actions  ;  for  damages  only  could  be  recovered 
with  any  certainty  therein  (y).    Keal  actions  then  being 


law,  according  to  the  nature  of 
the  right  therein  asserted  ;  see  an 
article  by  the  present  writer  in 
L.  Q.  R.  iv.  394  ;  P.  &  M.  Hist. 
Eng.  Law,  ii.  568. 

(b)  See  ante,  p.  17. 

(c)  Process  of  execution  is  the 
process  of  law  whereby  the  execu- 
tion of  the  judgment  of  a  court 
of  law  is  obtained ;  and  con- 
sists in  issuing  a  writ  to  the 
sheriff  (see  ante,  p.  17),  com- 
manding him  to  cause  such 
things  to  be  done  as  shall  give 
effect  to  the  judgment  ;  see 
Black.  Comm.  iii.  412,  iv.  403  ; 


R.  S.  C.  1883,  Order  XLII.  and 
App.  G.,  H. 

id)  Glanv.  i.  7,  12,  13,  16,  18, 
21,  31,  ii.  3,  4,  19,  20,  iii.  3—6, 
9,  xiii.  7—9,  32—39  ;  ante,  p.  17. 

(e)  See  Bract,  fo.  102,  114  b; 
Litt.  ss.  492,  502,  503  ;  Co.  Litt. 
288  b,  289  a  ;  Black.  Cbmm.  ii. 
438,  iii.  117 ;  Bac.  Abr.  tit. 
Damages,  Trespass. 

(/)  Bract,  fo.  102  b,  114  b; 
Britton,  hv.  3,  ch.  7,  §  1. 

{g)  See  Glanv.  x.  13  ;  Bract, 
fo.  102  b  ;  Termes  de  la  Ley,  tit. 
Action  inixt ;  3  Black.  Comm. 
146,  413  ;  ante,  p.  18. 
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for  the  specij&c  recovery  of  lands  or  tenements,  and 
personal  actions  for  the  rucovory  of  damages,  actions 
were  said  to  bo  or  to  sound  in  tlio  rcaUjj  or  in  tlie 
fersonalty,  according  as  the  relief  afforded  therein  were  Realty  ami 
the  specific  recovery  of  some  thing  hy  process  of  exe-  P^'^^^"'*  ^' 
ciition  issuing   against   the  very  thing  demanded,  or 
the  recovery  of  damages  against  the  person  of  a  wrong- 
doer {h).     The  word  realty  was  also  used  to  denote 
things  recoverable  in  the  realty,  or  specifically  ;  that  is, 
lands  and  tenements  {%).     Such  things  were  also  called 
things  real  (/c).     Things  recoverable  in  the  personalty.  Things  real, 
or   by   action   and   process   against   the   person  who 
wrongfully  withheld  them,  as  moveable  goods,  debts, 

damages,  and  the  like,  were  termed  things  personal  {I).  Thiugs  per- 
sonal. 

Originally,  as  we  have  seen  {m),  freeholds  were  the  Realty 
only  things  specifically  recoverable  in  the  King's  Court  ;  ^Xm.''^  ^'' 
all  that  could  bo  included  in  "  the  realty."     Thus  the 
word  realty  came  to   bo  used  as    denotmg  the  free- 
hold (n).    After  this,  those  interests  in  land  which  chatk^s  real 
were  reckoned  as  chattels  were  distinguished  by  the  ^""^  personal, 
name  of  chattels  real,  because,  it  was  said,  they  con- 
cerned the  realty  ;  while  the  name  of  chattels  personal 
was  given  to  moveable  goods,  "  because  for  the  most 
part  they  belong  to  the  person  of  a  man,  or  else" 
(which  seems  the  bettor  reason)  ''  for  that  they  are  to 
be  recovered  by  personal  actions  "  (o).    As  freeholds 
descended  to  the  heir,  while  chattels  passed  to  the 

(/i)  Britt.  liv.  2,  ch.  1,  liv.  3,  ch.  4,  10,  pp.  G4,  70,  130—132  ; 

ch.  7  ;    Litt.  ss.  315,  316,  492,  Cro.  Car.  293. 
503  ;  Co.  Litt.  195  b,  285  a,  288  b,  (,n)  Ante,  p.   17. 

289  a  ;   Y.  B.  3  Edvv.  IV.  13.  (n)  Sec  Litt.  s.  500  ;   Co.  Litt. 

{i)  Litt.  s.  500  ;  Co.  Litt.  19  b,  20  a  ;    5  Rep.  105  b. 
20  a,  118  b.  (o)  Co.  Litt.  118  b;    sec  OKI 

(k)  Co.  Litt.  288  b.  Tenures,  fo.  2  b  ;    Litt.  .ss.  281. 

(0  Litt.  SS.49G.  497;  Y.  15.21  319—324,    365;     1    Rolle    Abr. 

Edw.  IV.  83,  pi.  38;    Co.  Litt.  Executor  (II.    I).      It  is  worthy 

198  a,  288  b.     It  does  not  appear  of  note  that  cliattvls  real  were 

that  the  term  thiii'j.s  pcmonal  was  tilings   specilieally    reeoveraijle  ; 

so    used   as   to    inriudc   chattels  see  Co.  Litt.  43  b,  199  ;  Bac.  Abr. 

real;  see  VVentwortli's  OfHce  of  (iiiardian  (T)  ;    ante,  p.  18. 
au  Executor  (cd.  1641),  Talj.  1. 
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U«e  of  the 
terms  real 
and  qjcrsonul 
estate. 


Real  heredi- 
taments. 


Changes  in 
national 
wealth  and 
land  laws  by 
Charles  II. 's 
time. 


Abohtion  of 

mihtary 

tenures. 


executor,  tlio  notion  of  descent  to  the  lieir  became 
associated  with  the  realty,  as  well  as  the  idea  of  land 
specifically  recoverable  ;  and  the  incident  of  passing_ 
to  the,  executor  became  a  characteristic  of  the  person- 
alty. So  that  in  later  times,  when  men  began  to 
describe  property  as  consisting  of  real  and  personal 
estate  instead  of  by  the  old  terms  lands,  tenements,  and 
liercditaments  and  goods  and  chattels  (p),  only  things 
inheritable  as  well  as  specifically  recoverable,  onl}^  real 
licreditaments,  in  fact,  were  classed  as  real  estate  ;  and 
chattels,  whether  real  or  personal,  were  considered  as 
personal  estate  rather  on  the  ground  of  their  passing 
to  the  executor  than  with  reference  to  the  question, 
how  far  they  were  specifically  recoverable  (g).  It  does 
not  appear  that  the  expressions  real  and  personal  estate 
came  into  connnon  use  much  earlier  than  the  reign 
of  Charles  II.  (r).  By  that  time  great  changes  had 
occurred  both  in  the  character  of  the  national  wealth 
and  in  our  land  laws.  The  development  of  modern 
commerce  and  modern  capital  had  commenced.  Pay- 
ment for  services  was  no  longer  made  in  terms  of  land, 
but  in  money.  Tenure,  the  relation  between  feudal 
landlord  and  tenant,  while  remaining  in  form,  had 
greatly  diminished  in  real  importance  ;  the  freeholders 
of  land  had,  in  fact,  secured  all  the  advantages  of 
absolute  o^vnership,  except  the  form.  By  an  Act 
passed  at  the  restoration  of  King  Charles  II.  military 


ip)  See  ayite,  p.  22. 

(2)  See  Cro.  Car.  62  ;  1  Ch.  Ca. 
16  ;  Davis  V.  Gibbs,  3  P.  W.  26, 
28  ;  Whitaker  v.  Ambler,  1  Eden, 
151,  152. 

{r)  Mention  is  found  of  per- 
sonal estate  and  also  of  real 
estate  in  reports  of  cases  decided 
in  Chancery  in  the  time  of 
Charles  I.  ;  see  1  Ch.  Rep.  15.  25, 
42,  71,  73,  82  ;  Cro.  Car.  62.  In 
Charles  II. 's  reign  the  terms  real 
and  personal  estate  were  in 
common  use  in  wills  and  in  the 
Court  of  Chancery  ;  see  1  Ch.  Ca. 
16,  Ul ;  1  Vern.  3,  15,  23,  30,  30, 


134,  216,  271.  By  the  commis- 
sion of  sequestration,  which  was 
part  of  the  process  then  issued 
against  persons  who  acted  in 
contempt  of  the  orders  of  the 
Court  of  Chancery,  the  seques- 
trators were  authorized  to  take 
and  keep  in  sequestration  all  the 
real  and  personal  estate  of  the 
party  in  contempt ;  see  Hide  v. 
Pett'it  (1667),  I  CTi.  Ca.  91  ; 
Brown's  Tutor  in  Chancery 
(1688),  pp.  341,  361  ;  Praxis 
Alma;  Curiae  CanceUarise  (1694), 
89—91. 
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tenures  had  been  finally  abolished  (s) ;  a  measure 
which  relieved  freeholders  from  all  the  oppressive 
incidents  of  feudal  tenure,  and  reduced  to  a  minimum 
the  interests  of  lords  in  their  freeholding  tenants' 
lands.  The  same  Act,  too,  extended  to  landowners  ] 
generally  the  full  liberty  of  disposing  of  their  fees  by  } 
will,  a  privilege  before  enjoyed  only  by  the  more 
favoured  classes  among  them  {t) ;  though  free  power 
of  aheiiation  inter  vivos  had  been  much  earher  ob- 
tained (?*).  And  while  a  freehold  in  fee  had  come  to 
be  well-nigh  equivalent  to  absolute  property,  other 
forms  of  property  in  land,  besides  freehold,  had  ac- 
quired full  recognition  and  protection  in  law.  Tenure 
in  villenage,  as  such,  had  become  extinct,  but  had 
given  rise  to  the  customary  tenure  known  as  copy-  Coio-hokl. 
bold.  And  the  right  of  the  copyholder  to  maintain  or 
recover  possession  of  bis  holding  as  against  all  others 
had  become  enforceable  by  the  law  of  the  land  [x). 
As  we  have  seen  (?/),  the  leaseholder  had  acquired  a 
similar  right.  So  that  copyhold  and  leasehold  interests 
in  land  had  come  to  be  true  property  in  land  as  well 
as  freeholds.  When,  therefore,  men  began  to  speak 
of  all  their  valuable  rights  as  their  estate  [z),  and  to 
classify  their  estate  as  real  or  personal,  property  was 
no  longer  contained  in  the  sunple  forms,  Avhich  had 
rendered  possible  the  early  classification  of  immove- 
able tenements  and  moveable  chattels  (a).  And 
questions  arose,  on  which  side  of  the  line  the  newer 
forms  of  property  should  bo  ranged.  The  term  real  Ual  estate. 
estate  seems  to  have  been  considered  as  referring  . 
primarily  to  freeholds  ;    yet  it  was  thought  to  be  an  \ 


(s)  Slut.  12  Car.  II.  c.  24. 

(0  Tenants  of  fees  belil  in 
gavelkind,  or  in  burgage  where 
there  was  a  custom  to  devise  the 
land  ;  anil  tenants  in  socage  by 
slats.  32  lien.  Mil.  c.  1,  anil 
34  &  35  Hen.  ViU.  c.  5,  wiiich 
also     empowered     tenants      by 


knight's  .service  to  dispose  of 
two-thirds  of  tiicir  fees.  >Sco 
antr,  p.  lit  ;    and  jmsl,  eh.  x. 

(«)  JWstat.  IS  Edw.  I.  c.  1. 

(.v)  Se"e  po.st,  i'art  111. 

(//)  See  ««/(?,  p.  18. 

(z)  See  ante,  i)p.  b,  2(1. 

(a)  AhIc,  p.  22. 
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api  word  to  describo  copyholds  ulso,  whcro  an  iulcii- 


i  lion  io  include  them  could  be  iiiierred  (6).  For  copy- 
I  holds  are  lands  transmissible  to  heirs;  since  the 
copyholder  may  by  custom  recognised  in  law  have  an 
estate  inheritable  by  his  customary  heir,  as  the  free- 
holder may  have  an  estate  inheritable  by  his  heir  at 
common  law.  By  modern  statutes,  copyholds  have 
I  been  further  assimilated  to  freeholds  as  regards  the 
incidents  of  ownership  (c)  ;  and  they  are  now  plainly 
held  to  be  included  in  real  property  or  estate  {d). 
Leaseholds,  however,  though  said  to  be  chattels  real 
as  being  derived  out  of  real  estate,  were  not  permitted 
to  rise  bej'ond  their  chattel  origin  and  to  rank  as  real 
estate  (e)  ;  devolving  upon  the  executor,  not  the  heir, 
they  fell  into  the  class  of  personal  estate  (/). 


Modem 
c'lassificatioii 
of  property 
as  real  or 
personal. 


In  modern  tunes  then,  a  man's  property  or  estate 
(meaning  his  valuable  things  ((/))  is  classified  as  real 
or  personal.  Thmgs  which  arc  specifically  recover- 
able, and  went  at  common  law  to  the  heir,  or  real 
hereditaments,  are  real  estate.  Personal  estate  com- 
prises all  chattels,  which  go  to  the  executor  [h],  be 


(b)  See  Smith  v.  Baker,  1  Atk. 
385  ;  Ithell  v.  Beane,  1  Ves.  215  ; 
Byas  V.  Byas,  2  Ves.  164  ;  Dod 
V.  Dod,  Ambl.  274 ;  Eeid  v. 
IShergold,  10  Ves.  370,  378  ;  Judd 
V.  Pratt,  15  Ves.  390  ;  Church  v. 
Mundy,  ib.  396  ;  Torre  v.  Brown, 
5  H.  L.  C.  555,  571. 

(c)  By  Stat.  55  Geo.  III.  c.  192, 
copyholds  were  made  devisable 
by  will  A^dthout  the  formahties 
previously  necessary ;  and  by 
stats.  3   &  4  Will.   IV.  c.   104, 

1  &  2  Vict.  c.  110,  s.  11,  they 
\  were  made  liable  to  be  taken  to 
I  satisfy  their  owner's  debts  ;  a 
j  habihty  which  had  previously 
j  attached  to  them  only  in  the 
I  case  of  his  bankruptcj' ;  stat.  13 
■■  Eliz.  c.  7,  s.  2. 

(d)  Doe  d.  Clarke  v.  Ludlam, 
7  Bing.  275  ;  Edwards  v.  Barnes, 

2  Bing.   N.   C.  252  ;    Beeves  v. 
Baker,  18  Beav.  372,  382  ;  Twre 


V.  Brown,  5  H.  L.  C.  555.  574  ; 
Seaman  v.  Woods,  24  Beav.  372. 

(e)  Holt,  G.  J.,  Countess  of 
Bridrjewater  v.  Duke  of  Bolton, 
6  Mod.  106,  107  ;  Hardwicke,  C, 
Smith  V.  Baker,  1  Atk.  385,  386  ; 
Whitaker  v.  Ambler,  1  Eden, 
151  ;  Parker  v.  Marchant,  5 
Man.  &  Gr.  498,  2  Y.  &  C.  C.  C. 
279  ;  Turner  v.  Turner,  21  L.  J. 
Ch.  843  ;  Sioift  v.  Swift,  1  De  G., 
F.  &  J.  160, 173  ;  Buttery.  Butler, 
28  Ch.  D.  66. 

{/)  Lee  Y.  Hale,  1  Ch.  Ca.  16; 
Davis  V.  Gibhs,  3  P.  W.  26  ; 
Thompson  v.  Lawley,  2  B.  &  P, 
303  ;  Prcscott  v.  Barker,  L.  R. 
9  Ch.  174,  190.  But  at  first  a 
lease  seems  to  have  been  con- 
sidered a  real  thing  rather  than 
a  personal  thing  :  Rose  v.  Bart- 
Ictt,  Cro.  Car.  292,  293. 

((/)  Ante,  pp.  4 — 6. 

(h)  It  may  be  mentioned  that 
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they  chattels  real,  that  is,  chattel  interests  iii  land,  or 
chattels  personal,  namely  moveable  goods  and  other 
things,  for  the  withholding  of  which  damages  only  are 
recoverable.  Here  we  must  notice  that  the  common 
law  rule  of  descent  to  the  heir,  which  was  characteristic 
of  real  estate  {i)  has  been  modified  by  statute.  Under  The  Land 
the  Land  Transfer  Act,  1897  {k),  a  man's  real  estate  now  J^gg?.'^^''  ^'"''^ 
devolves  upon  his  executors  or  administrators  in  the 
same  manner  as  a  chattel  real  (Z),  and  may  be  sold  by 
them  to  satisfy  his  debts,  as  his  chattels  may  (m) ;  but, 
subject  to  these  incidents,  the  title  of  the  heir  to  succeed 
to  his  ancestor's  realty  is  not  taken  away,  the  executor 
or  administrator  being  bound  to  convey  the  same  to 
the  heir,  if  not  required  to  satisfy  debts,  or  testamentary 
or  administration  expenses.  So  that  the  beneficial 
interest  in  a  man's  real  estate  still  passes  to  his  heir 
upon  his  death  and  intestacy,  and  does  not  go  to  those 
entitled  to  his  personalty  under  the  Statutes  of  Dis- 
tribution (n).  And  if  a  man  devise  his  real  estate  by 
his  will,  it  will  by  the  same  Act  nevertheless  devolve 
upon  his  executors  or  administrator  in  the  first  instance 
as  if  it  were  a  chattel  real ;  but  the  devisee  retains 
the  like  beneficial  interest  as  the  heir  has  in  case  of 
intestacy,  and  has  the  same  right  to  require  the  estate  to 
be  convej^ed  to  him,  if  not  wanted  to  pay  the  testator's 
debts  or  testamentary  expenses.  It  may  be  noted  that 
personal  estate,  as  well  as  real,  now  includes  many 
forms  of  property  which  were  unknown  to  the  early 
law,  such  as  stock  in  the  pubHc  funds  and  shares  in 

there  is  such  a  thing  as  a  personal  Daly,  4  B.  &  A.  59  ;  Radbiirii  v.  Pei-sonal 

liercditaracnt,  a  thing  recoverable  Jervis,  3  Boa  v.  450,  461.  heredita- 

in  the  personalty,  l)ut  gonig  to  (»')  Ante,  pp.  19,  22,  2(i.  ment. 

the  hoir,  not  tlio  executor  ;    of  [k)  Stat.  00  &  Gl  Vict.  c.  05, 

which  an  annuity  granted  to  a  Part  I.,  applying  only  to  cases 

man    and    his    hcins,    and    not  of  death  after  the  year  1897,  and 

charged  on  any  land,  is  an  in-  not  extending  to  legal  interests 

.stance.     Such  things  are  lield  to  in  copyholds. 

be  included  in  personal,  not  real,  [l)  Ante,  pp.  20,  21. 

estate.     See  Y.  B.  21  Edw.  IV.  (m)  See  jmst.  Part  1.,  eh.  ix. 

83,  pi.  38  ;    Earl  of  Staffard  t.  (n)  These     are     the     statutes 

Buckley,  2   Ves.   171  ;    Auliin  v.  mentioned,  ante,  p.  21,  &  n.  (q). 
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Modem  forms  joint  stock  companies.  These  modern  forms  of 
peisoii.i  pi^-operly  were  in  most  cases  created  or  sanctioned  by 
Act  of  Parliament,  and  it  was  generally  declared  that 
they  should  bo  considered  as  personal  estate,  and 
should  go  to  the  executors  or  administrators,  not  the 
heirs,  of  the  parties  entitled  to  them  (o).  Government 
stock  has  also  been  judicially  declared  to  be  of  the 
nature  of  a  mere  right  of  action  in  the  personalty  (p). 
By  later  decisions,  a  share  in  a  jomt  stock  company 
has  been  ascertained  to  be  a  right  of  the  same  kind  {q), 
a  mere  right  to  share  m  the  profits  of  the  company, 
and  not  to  be  an  interest  in  land,  though  the  company, 
be  landholders  (r). 


It  has  been  previously  mentioned  that  things  are  in 
English  as  in  Eoman  law  distinguished  as  corporeal 
or  incorporeal  (s).  In  our  law"  this  classification  is 
particularly  apphed  to  hereditaments.  Corporeal  here- 
ditaments, the  land  in  the  freeholder's  possession,  are 
contrasted  with  incorporeal  hereditaments,  mere  rights 
to  or  over  land,  which  is  in  another's  possession  (t). 
For  example,  a  right  to  enjoy  land  in  fee  upon  the 
determination  of  the  interest  of  another,  who  is  m 
possession  thereof  for  his  Ufe  or  for  a  term  of  years, 
is  a  mere  right  regarded  m  law  as  an  mcorporeal 
thing  (».).      So  is  the  right  to  enjoy  m  fee  land,  of 


Heredita- 
ments, cor- 
poreal, or  in- 
corporeal. 


(o)  See  Wms.  Pers.  Prop.,  40 
—43,  &  n.  (0,  315,  327,  328,  338, 
17th  ed. 

(  p)  Dundas  v.  Didens,  1  Ves. 
jun.  196,  198  ;  Wildman  v.  Wild- 
man,  9  Ves.  174,  177  ;  R.  v. 
Cap-per,  5  Price,  217,  263,  264. 

{q)  Humble  v.  Mitchell,  11  A. 
&  E.  205 ;  Colonial  Bank  v. 
Whinney,  30  Ch.  D.  261,  286,  11 
App.  Cas.  426,  439,  446,  447. 

(r)  Bligh  v.  Brent,  2  Y.  &  C. 
268,  294  ;  Sparling  v.  Parl-er,  9 
Beav.  450  ;  Waker  v.  Milne,  11 
Beav.  507  ;  Myers  v.  Perigal,  2 
De  G.  M.  &  G.  599,  620,  621  ; 
Edwards  v.  Hall,  6  De  G.  M.  & 
G.  74 ;  Eniwistle  v.  Davis,  L.  R. 


4  Eq.  272.  But  shares  in  the 
New  River  and  in  one  or  two 
more  of  the  older  companies  are 
real  estate  ;  see  Drybutter  v.  Bar- 
tholomew, 2  P.  W.  127  ;  Bucke- 
ridge  v,  Ingram,  2  Ves.  jun.  652  ; 
St.  2  Edw.  VIl.  c.  41,  s.  9  (7). 

(s)  Ante,  p.  4. 

[t)  Bract,  fo.  52,  220  b,  221; 
Britton,  liv,  2,  ch.  2,  §  1  ;  and 
see  an  article  by  the  ^^Titer  in 
L.  Q.  R.  xi.  223—230. 

(M)  Bract,  fo.  3  a,  7  b,  31,  39  a, 
100  a,  264  b  ;  Britt.  liv.  2,  ch.  2, 
§  1,  ch.  9,  §§1,5;  Fleta,  fo.  201 ; 
Litt.  ss.  444,  445,  459,  465,  532, 
533,  567— 575,  60r— (i|8. 
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which  another  is  wrongfully  in  possession  [x).  Other 
instances  of  incorporeal  hereditaments  are  a  right  of 
common  of  pasture,  which  is  the  right,  enjoyed  in 
common  with  others,  to  depasture  cattle  on  another's 
land  ;  a  right  of  way  over  another's  land  ;  a  rent 
granted  to  a  man  and  his  heirs  to  issue  out  of  another's 
land  ;  and  an  advowson,  which  is  the  perpetual  right 
of  presentation  to  an  ecclesiastical  benefice  {y).  The 
.contrast  is  between  the  estate  of  one,  who  is  possessed 
of  the  land,  the  tangible  thing,  and  that  of  a  man 
who  has  the  mere  right,  the  intangible  thing,  witliont 
possession  of  anything  tangible  {z).  The  distinction 
between  corporeal  and  incorporeal  hereditaments  was 
emphasised  by  a  difference  in  the  mode  of  alienation. 
The  former  w^ere  at  common  law  alienable  hy  feoffment,  Feoffment, 
that  is,  by  gift  of  a  fee  or  feudal  estate,  coupled  with  jf^j^j^l''^'''''^' '^^ 
livery  of  seisin,  or  formal  delivery  of  possession  (a).i 
And  such  rights  over  others'  lands  as  appertained  to  a 
holding  of  land  were  transferred  with  it  by  delivery  of 
the  possession  of  the  holding.  Thus  a  right  of  way  or 
of  common  enjoyed  in  respect  of  any  land,  or  an  advow- 
son enjoyed  in  right  of  the  possession  of  a  manor  would 
pass,  without  express  mention,  by  delivery  of  posses- 
sion of  the  land  or  manor.  ]jut  if  it  were  desired  to 
alienate  any  incorpori-al  licreditament  alone,  apart 
from  the  possession  of  any  land,  then,  as  such  things 
are  incapable  of  delivery,  other  means  of  transfer  had 
to  bo  employed  {h).  The  most  obvious  of  these  was 
writing ;  which  accordingly  came  to  be  necessary 
to  the  transfer  of  incorporeal  hereditaments  by 
themselves  (c).  While  therefore  corporeal  hereditaments 

(.c)  Bract,  fo.  262  b,  434   1) ;  48  a. 

Litt.  H.  466,  521,  531,  534  ;    Co.  (/>)  See  Bract,  fo.  .^)2  b— 55  b, 

Litt.  369  a.  1U2,  222  a  ;    Britt.  liv.  2,  ch.  8, 

(y)  Bract,  fo.  52  b,  .53  a,  222  ;  ij  4,  ch.  10,  §  15  ;    Litt.  .s.s.  183. 

Britt.  liv.  2,  ch.  3,  §  13,  ch.  10.  J 84  ;   Cb.  Litt.  121  b  ;    P.  &,  ^F. 

(c)  See  anic,  p.  .5.  llisf.  Ens;.  Law,  ii.  131,  137. 

(a)  tilanv.   vii.    I  ;    r.racl.   lo.  (<;)  Sec  Mii(.  liv.  2,  oh,  3,  §  1.3, 

39  b ;   Britt.  liv.  2,  ch.  2,  §  10  ;  cli.  23,  §  S. 
Litt.  S3.  56,  69,  70  ;  (Jo.  Litt.  9  u, 
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were  long  trannferablo  by  lucro  delivery  of  possession 
without  any  written  words,  the  proper  mode  of  dis- 
posing of  incorporeal  hereditaments  alone,  according 
to  the  common  law,  was  by  deliver}^  of  a  sealed  {d) 
writing  or  deed  of  grant.  Hence,  corporeal  heredita- 
ments were  said  to  lie  in  livery  (that  is,  delivery), 
incorporeal  in  grant  (e).  We  may  note  that  such  incor- 
poreal hereditaments  as  a  right  of  common  or  of  way, 
aTfenfor  ail  advowson,  were  specifically  recoverable  b}^ 
the  common  law(/),  and  were  therefore  included  in 
the  realtylis  \\v\\  as  corporeal  hereditaments  [g). 


We  have  now  seen  that  property  in  land  is  not  all 
real  property,  Ijut  is  either  real  or  chattel  real ;  and 
;  that  copyholds  as  well  as  freeholds  are  now  included 
rin  real  property  ;  while  leaseholds  are  the  most  im- 
portant chattels  real.  But  to  enjoy  the  highest  and 
most  beneficial  form  of  landowning  known  to  the  law, 
one  must  have  a  freehold  in  fee  (/i).  Copyhold  and 
leasehold  estates  in  land  are  less  advantageous,  as  the 
reader  will  discover.  Copyholds  and  chattels  real  are 
moreover  interests  in  land  derived  out  of  the  estate  of 
the  freeholder  {%),  for  there  is  no  land  without  a  free- 
holder. For  these  reasons,  it  is  proposed  here  to 
examine  first  freehold  estates  in  land,  leaving  the 
subject  of  copyholds  and  leaseholds  for  subsequent 
consideration.  And  we  will  begin  by  mquiring  into 
the  case  of  those  freeholders  who  have  estates  in  land 
in  possession,  or  corporeal  hereditaments  (/c). 


(rf)  Sealing  was  required  by 
the  common  law  as  a  guarantee 
of  authenticity.  Therefore  when- 
ever the  common  law  requires 
anything  to  be  evidenced  by 
writing,  a  sealed  writing  is  re- 
quired ;  Fleta,  fo.  130. 

(e)  Litt.  ss.  183,  541,  542,  551, 
618,  628  ;  Co.  Litt.  9,  121,  307  a. 


(/ )  See  Glanv.  iv.,  xii.  13,  xiii. 
18,  37  ;  Bract,  fo.  220  b— 232  b, 
237  b  sq.,  432  a  ;  Britt.  liv.  2,  ch. 
23,  §  1  ;   Litt.  ss.  233,  236. 

(g)  See  ante,  p.  25  ;  Co.  Litt. 
20  a. 

(h)  Litt.  ss.  11,  293. 

(t)  See  ante,  p.  16. 

{k)  Ante,  p.  30. 
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PART  I. 


OP    CORPOREAL    HEREDITAMENTS. 


Before  proceeding  to  consider  the  estates  which  Terms  of  the 
may   he  lield  in  corporeal  hereditaments   or  landed  '^^" 
]iroperty,  it  is  desira])le  that  tlie  legal  terms  mad(^  use 
(if  to  designate  such  property  should  Ix'  undostood  ; 
for  the  nomenclature  of  the  law  differs  in  souk^  respects 
from  tliat  which  is  ordinarily  employed.     Thus  a  liouso 
is  ))y  lawyers  geneially  called  a  messuage  ;  and  the  tei-m  A  mossnago. 
messuage  was  formerly  considered  as  of  more  extensive 
import  than  the  word  liou,se  (a).     But  such  a  distinc- 
tion is  not  now  to  be  relied  on  {b).     Both  the  terms 
messuage  and  house  will  comprise  adjoining  out-build- 
ings, the  orchard,  and  curtilage,  or  court-yard,  and, 
according    to    the    better    opinion,    these    terms    will 
include    the   garden   also  (c).     The   word    tenement   is  Tenement, 
often  used  in  law,  as  in  ordinary  language,  to  signify 
a  house  :    it  is  indeed  the  regular  synonynn;  which 
follows   the   term  messuage ;    a  house   being  usually 
described  in  deeds  as   "  all  that  messuage  or  tene- 
ment."    But  the  more  comprehensive  meaning  of  the 
word  tenement,  to  which  we  have  before  adverted  {d), 

(a)  Thomas  v.  Lane,  2  Gh.  Ca.  Company,    1   De  G.   &   J.   44l» ; 

26  ;   Keilw.  57.  Cole  v.  West  London  and  <  'rijdal 

(6)  Doe  (J.  Clements  v.  Collins,  Palace    liailway    Compainj,     27 

2  T.   Rep.  498,   502 ;    2  Jarm.  Beav.   242  ;    Steele   v.    Midxind 

Wills,  1292,  Gth  ed.  Railway   Company,  L.   H.   I   V\\. 

(c)  Shep.  Touch.  94  ;  Co.  Litt.  275  ;    A.O.  v.  Reynolds,  1911,  2 

6  b,  n.  (1);    SmilJison  v.  Cage,  K.  13.888,910—918;   AV  WiUix, 

Gro,    Jac.    520;     Orosvenor    v.  191 1,  2  Ch.  50:J,  509. 

Ilampstfod     Junction     Railway  {d)  Ante,  pj).  10,  22, 


W.K.P. 


3 


u 


OF    COT^POnFATi    n^TtKBTTAMENTR. 


i«  still  attachod  to  it  in  legal  iiitorpretation,  whonover 
Land.  tlio   scnse   requires  {e).     Again,    the   word    Imid   com- 

prehends in  law  any  ground,  soil,  or  earth  whatso- 
ever (/)  ;    but  its  strict  and  primary  import  is  arable 
land  (g).     It   will,    however,    include   castles,   houses, 
and  outbuildings  of  all  kinds  ;    for  the  ownership  of 
land  carries  with  it  everything  both  above  and  below 
the  surface,  the  maximum  being  cujus  est  solum,  ejus  est 
usque  ad  ccelum  Qi).      A  pond  of  water  is  accordingly 
described  as  land  covered  with  water  {%)  ;  and  a  grant 
\  of  land  includes   all  mines  and   minerals   under  the 
I  surface  (/c).     This  extensive  signification  of  the  word 
land  may,  however,  be  controlled  by  the  context ;   as 
where  land  is  spoken  of  in  plain  contradistinction  to 
houses  it  will  not  be  held  to  comprise  them  (J).     So 
Mines.  mines  lying  under  a  piece  of  land  may  be  excepted  out 

of  a  conveyance  of  such  land,  and  they  will  then 
remain  the  corporeal  property  of  the  grantor,  with 
such  incidental  powers  as  are  necessary  to  work 
them  (m),  and  subject  to  the  incidental  duty  of  leaving 
a  sufficient  support  to  the  surface  to  keep  it  securely 
at  its  ancient  and  natural  level  {n).  In  the  same 
Chamber.?.  manner  chambers  may  be  the  subjects  of  conveyance 
as    corporeal   property,    independently   of    the    floors 


(e)  2  Black.  Comra.  16,  17,  59. 

( /  )  Co.  Litt.  4  a ;  Shep.  Touch 
92  ;  2  Black.  Comm.  17  ;  Cooke, 
dem,  Yates,  vouchee,  4  Bing.  90. 

{g)  Shep.  Touch.  92  ;  see  Mait- 
landjDomesdayBook  and  Beyond, 
388. 

(A)  See  Central  London  Railway 
Company  v.  City  of  London  Land 
Tax  Commrs.,  1911,  1  Ch.  467, 
479 ;  2  Ch.  467,  473,  486  ;  aifd., 
1913,  A.  C.  364. 

(i)   Co.  Litt.  4  b. 

(k)  2  Black.  Comm.  18  ;  Neiv- 
ton.  Chambers  &  Co.,  Ltd.  v.  Hall, 
1907,  2  K.  B.  446,  452. 

(I)  2  Jarm.  WiUs,  1287,  6th  ed. 

(to)  Earl  of  Cardigan  v.  Armi- 
tage,  2  B.  &  C.  197,  211. 

(«)  Humphries  v.  Brogden,  12 


Q.  B.  739  ;  Smart  v.  Morton,  5 
E.  &  B.  30  ;  Rogers  v.  Taylor, 
2  H.  &  N.  828  ;  Rowbotham  v. 
]Yilson,  8  E.  &  B.  123,  8  H.  L.  C. 
348  ;  Bonojni  v.  Backhouse,  E.  B. 

6  E.  622,  9  H.  L.  C.  503  ;  Dug. 
dale  V.  Robertson,  3  K.  &  J.  695  ; 
Stroyan  v.  Knowles,  6  H.  «fc  N. 
454 ;     Smith    v.    Darbi/,    L.    R. 

7  Q.  B.  716  ;  Davis  x.^Treharne, 
6  App.  Cas.  460  ;  Dixon  v.  White, 

8  App.  Cas.  833  ;  Love  v.  Bell,  9 
App.  Cas.  286  ;  N^ew  Sharlston 
Collieries  Co., Ltd.  v.  Westmorland, 
1904,  2  Ch.  443,  n.  ;  Butterknowle 
Colliery  Co.,  Ltd.  v.  Bishop  Auck- 
land, k-c,  Co.,  Ltd.,  1906,  A.  C. 
305  ;  cf.  Butterley  Co.,  Ltd.  v.  New 
Hack  nail  Colliery  Co.,  Ltd.,  lOIO, 
A.  C.  381. 
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above  or  below  them  (o).  The  word  'jymriJiSes  is  Premises, 
frequentl}^  used  in  law  in  its  proper  etymological  sense 
of  that  which  has  been  before  mentioned  (p).  Thus, 
after  a  recital  of  various  facts  in  a  deed,  it  frequently 
proceeds  "  in  consideration  of  the  lyremises,"  meaning 
in  consideration  of  the  facts  before  mentioned  ;  and 
property  is  seldom  spoken  of  as  'premises,  unless  a 
description  of  it  is  contained  in  some  prior  part  of 
the  deed.  Most  of  the  words  used  in  the  description 
of  property  have,  however,  no  special  technical  mean- 
ing, but  are  construed  according  to  their  usual  sense  {q)  ; 
and,  as  to  such  words  as  have  a  technical  import 
more  comprehensive  than  their  ordinary  meaning, 
it  is  very  seldom  that  such  extensive  import  is  alone 
relied  on  :  but  the  meaning  of  the  parties  is  generally 
explained  by  the  additional  use  of  ordinary  words. 

(o)  Co.    Litt.    48    b  ;     Shep.  Board  v.  Paine,   1907,   1   K.   ]5. 

Touch.  206.     See  12  Q.  B.  7.57.  285,  297. 

(p)  Doed.  Biddulphv.  Meakin,  (q)  As  farm,  meadow,  pasture, 

1  East,  45G  ;  2  Jarni.  Wills,  1289,  &c.  ;    Shep.  Touch.  9:1,  94. 
Cth    ed.  ;     Metropolitan     Wattr 
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CHAPTER  I. 


OF    FREE    TENURE. 


Section  I. 

Of  the  Origin  of  Free  Tenure. 

A  Freeholder,  who  is  possessed  of  land  for  an 
estate  in  fee  simple  (a),  is  said  to  be  seised  thereof  in 
his  demesne  as  of  fee  (6).     For  to  he  seised  of  a  thing 
Seisin.  i^  to  1)6  possessed  thereof,  the  word  seisin  meaning 

possession  ;  and  land  in  the  freeholder's  own  occupa- 
tion is  said  to  be  in  his  demesne  (f;).  The  words  seised 
and  seisin  were  originally  used  to  descril)e  any  kind  of 
possession,  whether  of  land  or  chattels,  or  even  of  a 
mere  right  (d).  But  afterwards  they  came  to  be  used 
in  a  limited  sense,  to  express  the  possession  of  a  free- 
holding,  that  possession  which  alone  was  recoverable 
in  a  real  action  (e).  Now  the  estate  of  the  freeholder 
seised  of  land  in  his  demesne  as  of  fee  may  be  con- 
sidered in  two  aspects  :  first,  as  regards  the  lord  of 
whom  he  holds  his  land  ;    secondly,  as  regards  all 


(a)  See  mite,  p.  6. 

lb)  Bract,  fo.  255  b ;  Litt. 
s.  10. 

(c)  Bract,  fo.  263  a  ;  Co.  Litt. 
17  a.  As  the  early  law  did  not 
recognise  the  possession  of  a 
termor  or  a  tenant  in  villenage, 
land  occupied  by  one  or  the 
other  was  considered  in  law 
to  remain  in  the  freeholder's 
demesne.  So  that  to  this  day 
the  freeholder  is  seised  in  his 
demesne   of   the  land   occupied 


by    his   leasehold    or    copyhold    i 
tenants  :    though  they  can  now  / 
obtain  complete  legal  protection  f 
of  their  own  interests  ;   see  ante, 
pp.  18,  27  ;   Vinogradoli,  Vill.  in 
Eng.,  223  ;   P.  &  M.  Hist.  Eng. 
Law,  i.  211,  244. 

{d)  See  Maitland,  L.  Q.  R.  i. 
324  ;  Bract,  fo.  206,  252  a,  264  a  ; 
Litt.  ss.  10,  183,  217,  233,  541, 
567  ;   Co.  Litt.  369  b. 

(e)  Litt.  s.  324  ;  Co.  Litt.  17  a, 
200  b  ;  see  ante,  pp.  1 7,  24. 
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other  i)crsons.  It  is  proposed  first  to  discuss  the 
relation  between  the  freeholder  and  his  lord,  or  the 
free  tenure  (/)  of  land.  For,  although  in  modern 
legal  practice  the  relation  of  lord  and  freeholding 
tenant  is  rarely  brought  into  the  light,  yet  the  law  of 
tenure  determined  the  form  of  our  present  land  law. 
And  so  long  as  the  form  of  tenure  remains,  it  is  of  the 
first  importance  that  the  student  should  understand 
the  principles  which  determined  its  rules  {y). 

It  has  been  already  mentioned  that  the  first  prin-  Principle  of 
ciple  of  feudal  tenure,   that  all  land  is  held  of  the  troduced  by 
crown,   was  practically  introduced  into  English  law  William  I. 
by  William  the  Conqueror  (It),  whose  grants  were  con- 
strued as  conferring  a  new  title  to  the  land  (<).     The 
grants  or  regrants'of  great  landed  estates  made  by 
him  to  his  own  followers  or  to  the  former  owners  were 
interpreted  by  the  royal  officers  of  justice  to  confer 
upon  the  grantees  an  estate  held  feudally  of  the  king  ; 
so  that  they  became  the  king's  tenants  in  capite,  that  'JVuants  in. 
is,  his  immediate  tenants.     The  estates  so  conferred  ^"^' '" 
appear  to  have  been  estates  of  inheritance,  passing  as 
of  right  to  the  heirs  of  deceased  grantees.     I'or  the 
hereditary  character  of  a  lief  (j)  had  been  recognised 
on  the  Continent  before  the  Norman  conquest  {Ic)  ;   so 
that  to  the  Normans  an  estate  held  feudally  would  b^ 
essentially    a    hereditary    estate.     And    at    the    very 
beginning  of  Hemy  I.'s  reign  we  find  fees  established 
as  estates  of  inheritance  in  England  (/). 

(/)  Ante,  p.  12.  bound  himself   to   warrauly   by 

(g)  In  proof  of  thia,  see  Cope-  confirmation. 

slake  V.  Hoper,  1907,  1  Ch.  366,  (  j)  A)ite,  p.  I!), 

reversed,   1908,  2  Ch.   10  ;    and  (k)  Stubb.s,  Const.  Hist.  §  93, 

tlio  writer's  articles  in  51  Sol.  J.  vol.  i.  p.  254,  2nd  cd. 

478,  496  ;  52  Sol.  J.  511,  527.  (0  Sec  the  Charter  of  Liberties 

(ft)  Ante,  pp.  12 — 14.  issued  by  Henry  I.  at  Ivis  corona- 

(t)  Bracton    says    (fo.    389    b)  tion  ;     Stubbs,    Select   Charters, 

tliat  the  king  is  not   bound   to  100,     101,     2nil     ed.     Anil    sec 

warrant   the   gift   of    lii.s   prcdc-  1'.  &  M.  Hist.  Kn;;.  l-aw,  i.  295 — • 

ccssors   who   reigned    before   tiio  297  ;    Maitland,  Domesday  iJook 

Conquest,    for    ho    is    not    tlicir  and  Ueyoud,  309,  317 — 318. 
heir,     ualesii    he    uhould     have 
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Origin  of 
incidents  of 
free  tenure. 


Subinfeuda- 
tion. 


The  present  incidents  of  free  tenure  owe  their 
existence  to  the  dealings  with  free  holdings  of  land, 
which  took  place  between  the  reign  of  William  the 
Conqueror  and  that  of  Edward  I.  The  relation  of 
feudal  landlord  and  tenant  seems  to  have  been  essen- 
tially restrictive  of  alienation  on  the  tenant's  part  : 
but  in  England  the  right  of  a  tenant  in  fee  to  alienate 
his  holding  without  his  lord's  consent  was  gradually 
established  {m).  The  steps  by  which  this  was  accom- 
plished will  be  described  in  the  next  chapter.  It  is 
sufficient  to  say  here  that  it  appears  that,  as  a  matter 
of  fact,  alienation  by  feudal  tenants  must  have  begun 
soon  after  the  Conquest  (n)  ;  and  it  is  certain  that; 
before  the  close  of  the  period  referred  to  alienation 
had  extensively  prevailed  (o).  During  this  time, 
however,  the  alienation  of  land  was  rarely  accom- 
plished by  a  transfer  of  all  the  owner's  rights  therein, 
such  as  we  are  accustomed  to  at  the  present  day,  but 
was  usually  ejtfected  by  sibbinjeudation  ;  that  is,  by  the 
grant  of  a  fee  to  the  grantee  and  his  heirs  to  be  held 
by  them  as  tenants  of  the  grantor  and  his  heirs. 
Upon  the  subinfeudation  of  a  holdmg  the  grantor  and 
his  heu"S  remained  the  tenants  of  their  own  superior 
lord,  and  a  new  tenure  (p)  was  created  between  the 
grantor  and  the  grantee,  the  former  becoming  a  mesne 
lord  (q)  between  his  new  tenant  and  his  own  superior 
lord  (r).  The  relation  of  feudal  landlord  and  tenant 
thus  entered  into  was  one  of  mutual  obligation.  The 
lord  was  mainly  bound  to  warrant  his  tenant's  title 


(m)  See  Bract,  fo.  45  b,  4(5  b, 
263  b. 

{n)  Note  the  large  number  of 
instances  in  Domesday  in  which 
maneria  described  as  part  of  the 
estates  of  the  King's  tenants 
m  capite  are  held  of  them  by 
named  undertenants  ;  and  see 
Round,  Eng.  Hist.  Review,  vii. 
15,  19,  Feudal  England,  295,  300. 

(o)  The  Hundred  Rulls  bear 
witness  to  this. 


{p)  See  atite,  p.  12. 

Iq)  Ante,  p.  7,  n.  (q). 

(r)  Thenceforward  the  grantor 
was  no  longer  seised  of  the  land 
171  his  demesne  ;  but  he  was  said 
to  hold  or  be  seised  of  the  land  .' 
^?^  service,  and  was  regarded  as  i 
retaining  a  substantial  interest 
therein  ;  Bract,  fo.  80,  81,  263  ; 
P.  &  M.  Hist.  Eng.  Law,  i.  211, 
291. 
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to  the  liinds  bestowed,  and  to  give  liiiii  lands  of  equal 
value  if  lie  were  ejected  by  any  one  who  showed  a 
superior  title  (s).  The  tenant  was  bound  to  fealty 
to  his  lord,  and  to  do  him  the  services  stipulated  for 
on  the  bestowal  of  the  holding.  Thus  the  nature 
and  amount  of  the  services  which  could  be  required 
of  freeholding  tenants  were  determined  by  the  agree- 
ments made  between  lords  and  tenants,  or  their 
respective  predecessors,  when  the  tenure  between 
them  was  created  by  the  gift  to  the  latter  of  fees  to 
be  held  of  the  former  ;  and  these  services  were  of 
innumerable  kinds  (t).  Under  the  influence  of  the 
khig's  court  a  classification  of  tenures  was  gradually 
accomplished,  as  we  shall  see.  This  was  hardly 
effected,  however,  before  the  power  of  sub-infeudation 
was  altogether  taken  away.  By  the  statute  18  Edw.  I. 
c.  1,  called  from  its  opening  words  the  statute  of 
Quia  Empiorcs,  liberty  was  given  to  every  free  man, 
who  was  a  tenant  in  fee  simple  of  land,  to  sell  his 
holding  or  part  thereof  at  will  (u),  so  nevertheless 
that  the  alieneu  should  hold  the  land  of  the  same 
immediate  lord  and  by  the  same  services  as  the  alienor 
held  it  before.  Thenceforward  it  has  been  impossible 
to  create  a  new  tenure  upon  the  grant  of  a  fee  ;  for  a 
tenant  in  fee  simj)le,  though  enabled  freely  to  part 
with  his  land  by  substituting  another  tenant  in  his 
place,  is  by  this  statute  restrained  from  granting 
his  land  or  any  part  thereof  to  another  for  an  estate 
in  fee  simple  to  be  held  of  himself.  After  the  statute, 
a  freeholder  in  fee  could  no  longer  make  himself  a 
mesne  lord.  So  tliat  the  tenures  of  fee  simple  estates, 
which  were  in  existence  just  before  tlie  statute  passed, 
became,  as  it  were,  stereotyped  ;  and  the  fact,  that  no 

(a)  See  Ghiriv.  ix.  4;    Bract.  alienatimi    witliout   liis   licence;. 

fo.  37,  80  b,  :580  h,  381  b.  a  libirty.  which  they  were  after-  | 

(t)  JJract,  fo.  35  a.  A\artls   allowed,   subject    lo    the' 

(u)  Tho  statute  was  not  cun-  payment  of  a  line;  stat.  1  Kdw. 

strucil   as   giving   to    tiiu    king's  ill.  st.  2,  c.  12  ;   Co.  Litl.  13. 

teuanta     iii,    cupile    liberty     of 
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new  tenure  of  an  estate  in  fee  simple  <Jould  be  any 
longer  created  by  agreement,  undoubtedly  tended  to 
simplify  the  law  of  tenure. 

We  may  be  helped  to  a  better  understanding  of  the 
operation  of  the  law  of  free  tenure,  if  we  glance  at  the 
different  kinds  of  holding  to  which  it  was  applied. 
For  William  the  Conqueror's  land  settlement  consisted 
rather  in  the  confiscation  of  landlords'  property  than 
in  the  disturbance  of  the  cultivators  of  the  soil ;  and 
his  law  of  feudal  tenure  at  first  affected  only  the  chief 
landowners'  estates,  leaving  the  old  Saxon  customs  in 
force  as  to  subordinate  land-holders.  But  afterwards 
the  law  of  tenure  spread  downwards,  and  was  applied 
to  humbler  forms  of  landholding  than  that  usually 
enjoyed  by  the  great  men  of  the  kingdom. 

The  Domes-  y^iQ    jrather    from    the    Domesday    survey,    taken 

day  survey.  °  ..  »/ ' 

towards  the  end  of  the  Conqueror's  reign,  that  in  each 

county  large  tracts  of  land  belonged  to  the  king  or 

were  held  by  his  tenants  in   capite.     The  tenant  in 

capite   was    sometimes    an    ecclesiastical   corporation, 

such  as  Battle  Abbey  or  St.  Paul's  Church,  sometimes 

a  great  noble  or  other  layman.     Each  tract  of  land  of 

the  king  or  his  tenant  in  capite  is  described  in  detail 

in  Domesday  book  ;  and  is  generally  found  to  consist  of 

Mantria.  several  holdings  which  are  often  called  maneria,  manors, 
and  appear  frequentty  to  coincide  wdth  the  limits  of 

Vills.  places  named  in  the  book  and  termed  villce,  vills  (x), 

(x)  It   should    be   noted   that  termed    maneria.     And    in    the 

there    were    large    manors    con-  Eastern  Counties  it  appears  to 

taining  several  vills,  and  there  have    been    exceptional    for    a 

were  vills  containing  more  than  manor  to  coincide  with  an  entire 

one  manor  :    but  in  the  Home  viU.     The  exact  meaning  of  the 

Counties  and  the  Slidlands  the  term    manerium,     as     used    in 

manor    usually    coincided    with  Domesdaj%  is  the  subject  of  con- 

the  viU  from  which  it  took  its  troversy.     See    P.    &    M.    Hist, 

name.     In   the   West,   however,  Eng.  Law,  i.  584  sq.  ;   Maitland, 

where  the  land  was  occupied  in  Domesday    Book   and    Beyond, 

small     hamlets     and     scattered  12  sq.,  22,  107  sq.,  129,  318  sq.  ; 

homesteads  rather  than  in  true  Round,  Eug.  Hist.  Ilcv.  xv.  2'J3. 
viUs,   very  small  holdings   were 
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iuwjis    or    villages  (ij).     It    is    generally    stated,    with 

regard  to  each  of  such  holdings,   that  there  are  so 

many    villani  (z),    townsmen    or    Aillagers,    so    many  Villain. 

bordarii  or  cotarii,  that  is,  cottiers,  and  so  many  servi  Bordarii ;  cu- 

or  bondmen.     Sometimes  the  extent  of  the  holding  "  '  ' 

of    the    villanus    is    specified.     And    it    is    sometimes  Lord's 

mentioned  that  so  much  land  pertahis  to  the  demesne   ®°^®^"^- 

of  the  holder  of  the  manor  (a).     Now  it  appears  that 

in  the  common  case  in  which  a  manor  coincided  with 

a  vill,  it  comprised  a  village  together  with  a  parcel  of 

land,   which  was  cultivated  upon   the  common  field 

system  of  husbandry  by  the  villani  (/;).     Each  villanus 

had  a  house  and   a  certain  quantity  of  arable  land, 

w^hich  lay  in  scattered  strips  in  the  connnon  fields  of 

the  vill,  of  which  there  were  generally  three.     Besides 

arable  land,  the  vill  usuall}^  contamed  meadow  land, 

also  held  in  strips   by  the  villani,   but  commonable 

according  to  the  regulations  of  the  community  during 

certain  seasons  of  the  year  (c).     In  the  demesne  of  the 

holder  of  the  manerium  there  was  usually  a  mansion, 

or  manor-house,  for  the  occupation  of  himself  or  his 

bailiff,  and  a  certain  quantity  of  arable  and  meadow 

land,  also  in  scattered  strips.     Sometimes  the  cottiers 

held  a  few  strips  of  arable  land  besitles  their  cottages. 

The   barren  lands  which  adjoined  formed  the  Avastes 

of  the  \i\\  or  manor,  over  which   the  cattle  of  the 

various  tenants  were  allowed  to  roam  in  search  of 

(y)  Town    is    the    English   for  Wyd  was  his  parisshc,  and 

villa  :     but   what   was   formerly  houses  fer  asonder." 

called   a   town   is   wliat   is   now  (;)  (See  Co.  Litt.  5  b. 

usually   deseribed   as   a   village.  (a)  See  especially  the  survey 

See   Maitland,   Domesday   Book  of  Middlesex  ;   Domesday,  i.  127 

and  Beyond,  59,  110;    Co.  Litt.  —130. 

33  b,   110   b,   115  b;     1    Black.  (6)  Secbohm,    English    Village 

Comm.    115;     Chaucer,    Canter-  Community,  ch.  i. — iii.  ;  .see  als(» 

bury  Tales,  Prologue,  lines  479 —  Williams  on  (Commons,  39— 5(>, 

480,  191  :—  OG— 70  ;   P.  &,  N.  Hist.  Kng.  Law, 

"A    good    man    was    tiicr    of  i.  582  47.  ;    Maitland,  Domesday 

rcligioun,  Book  and  Beyond,  15,  3;{7,  379. 

Antl  was  a  poorc  pcrsoun  of  (c)  Sec  Williams  on  Common^, 

a  toun.  79,  84,  90. 
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pasturu  {d).  In  oarly  times  after  tlie  Conquest,  the 
villanus  appears  to  have  generally  held  his  land  by 
performing  such  services  as  ploughing  the  lord's  land, 
and  doing  other  held  labour  for  the  lord,  and  by  rent 
in  kind  or  money  (e).  The  conditions  on  which  the 
villani  held  their  lands  were  the  origin  of  tenure  in 
villenage  akeady  noticed  (/).  They  have  been  men- 
tioned here  in  order  to  show  the  nature  of  the  most 
important  kind  of  freeholding  at  the  time  of  the 
Domesday  surve}^  namely,  the  manerium  or  agri- 
cultural estate  ;  which  may,  perhaps,  as  regards  the 
estates  of  the  great,  be  said  to  have  been  the  imit  of 
free  tenure  ;  a  large  landed  estate  consisthig  in  those 
days  of  a  number  of  mancria,  as  at  the  present  day  it 
consists  of  a  number  of  farms  {g).  There  are,  however, 
many  cases  m  Domesday  in  which  some  person  named 
in  the  survey  holds  a  specified  quantity  of  land  as  under- 
tenant of  the  holder  of  a  manerium ;  and  such  hold- 
ings appear  to  be  also  freeholdings  (/().  In  very  many 
instances  the  manerium  described  is  not  m  the  demesne 
of  the  king's  tenant  in  cajnte,  but  it  is  held  of  him  by 
some  named  midertenant,  so  that  the  tenant  in  capitc 
has  but  a  mesne  lordship  in  the  land  of  which  his 
tenant  is  seised  in  demesne.     But  it  is  not  common  in 


{d)  See    Vinogradoff,    Vill.    in  held   as    manors    estates    whicli 

Eng.,  Essay  II.,  ch.  ii.  -were  so  held  in  King  Edward's 

(e)  Maitland,  Domesday  Book  time,  in  other  cases  they  appear 

and    Beyond,    56 — 58,    318    sq.^  to  have  formed  manors  by  throw- 

326 — 332.  ing  together  lands  occupied  be- 

(/)  Ante,  pp.  16,  17,  19,  20.  fore  the  Conquest  by  several  free 

{(j)  A  manerium  was  in  fact  in  tenants  :     Domesday,    i.    8,    iii. 

those  days  the  quantity  of  laml  (Boldon  Book)  565;    Domesday 

whicli  was  usually  let  to  farm,  of  St.  Paul's,  122  sq.  ;    P.  &  M. 

ad  finnam,  that  is,  at  a  certain  Hist.  Eng.  Law,  i.  592,  ii.   Ill  ; 

yearly    sum,    whenever    such    a  Maitland,  Domesday  Book  and 

method  of  getting  the  profits  was  Beyond,  135 — 138,  149,  161  sq., 

adopted.     And  if  not  let  to  farm,  318  s^. 

it  appears  to  have  been  worked  (A)  And  in  most  cases  to  have 

or   administered   as    a    separate  been  held  by  knight  service  ;  see 

entity,  apart  froili  its  lord's  other  Round,  Eng.  Hist.  Review,  vii. 

holdings   of    a   like   nature.     It  12,18,19;  Feudal  England,  295, 

should  be  noted  that  although  in  306,  307. 
many  instances  the  Norman  lords 
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Domesday  to  find  more  than  one  mesne  lord  between 
the  freeholder  seised  m  his  demesne  and  the  kin}^^ 
Besides  the  maneria  of  the  great  landowners  and  their 
midertenants    by    subinfeudation,    there    appears    ui 
Domesday  another  khid  of  freeholding,  which,  however, 
is    chiefly    found    in    the    North-eastern    Counties  {i). 
This  was  the  holding  of  the  liber  soclienumnus  or  liber  Liber  sochc- 
tenens,  who  appears  to  have  been  a  free  man  holding, /"""""*"• 
generally,  a  part  of  the  lands  in  some  manor  by  light 
labour  services,  duties  of  carriage  or  riding,  or  rent  in 
money,  and  bound  besides  to  do  suit  of  court  ;  that  is, 
to  attend  the  court  of  his  lord  or  of  the  hundred  in 
order  to  assist,  as  one  of  its  members,  in  giving  judg- 
ment (/c).     In    addition    to    agricultural    estates    and  Houses  in 
tho  hokUngs  thcivon,  we  lind  in  Domesday  a  third  '^"i-"»slia. 
species  of  free  holdmg,  namely,  houses  in  cities  or 
boroughs  held  by  the  bunjenacs  or  burgesses,  generally  Uimjaiats. 
at   money  rents.     The  law  relatmg  to  this  class  of 
holding  was  determined  by  the  custom  of  each  par- 
ticular borough  (Q.     The  tenure  of  houses  in  ancient  Tenure  in 
boroughs   was   afterwards   known   as  tenure   hi   bur-  ^-""'o'^se. 
gage  (//t),  and  the  customs  were  often  highly  advan- 
tageous to  the  holders. 

As  we  have  seen  (n),  when  the  law  of  feudal  tenure  changes imulo 
by  miUtary  service  was  hitroduced   into  England,  it  ii[]^^Y,"i\'3tli 
was  applied  first  to  the  estates  of  the  king's  tenants  in  centuries. 
caqnte  and  tlie  maneria,  which  they  contained.     By 


{i)  Leicester,  Lincoln,  Norfolic, 
Northampton,  Nottingham,  and 
Suffolk ;  see  Ellis,  Introd.  to 
])omesday,  ii.  419  sq.  ;  ycebohm, 
Eng.  Vill.  Conim.  80  ;  Maitland, 
JJomcsday  Book  anil  Beyond, 
(JG— G7. 

{k}  Maitland,  Domesday  Book 
and  Beyond,  GG  sq.,  7G — 7!l, 
12<J  sq.,  130,  134,  140,  303—30!), 
318  sq.,  32G— 332. 

(/)  .See  JNIaitland,  Donusday 
Book    and    Beyond,     172    aq.  ; 


Domesda}',  i.  1  (Dover),  100 
(Exeter),  154  (Oxford),  180 
(Cambridge),  202  (Chester),  280 
(Nottingham  and  Derby),  330 
(Lincoln),  ii.  104  (Colchester)  ; 
Stubbs,  Select  Charters,  87—91, 
1 10 — 112  ;  Selden  SoC}-.  Borough 
Customs,  ii.  Ixxxv.  sq.,  00  sq. 

{in)  Clanv.  xii.  3  ;  Bract,  fu. 
273  a;  Britt.  liv.  3,  oh.  2,  §  10  ; 
Lilt.  ss.  102—171  ;  1'.  &  M. 
Hist.  Eiig.  Law,  i.  275.  029  sq. 

(«)  Ante,  pp.  12—15. 
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grants  aud  bubiiifeudation  divorB  sub-manors  and 
smaller  estates  were  created,  and  new  holdings  were 
made  by  reclamation  of  waste  lands  (o).  In  time,  a 
change  took  place  in  the  constitution  of  the  manor  of 
the  ordinary  type.  The  condition  of  the  mass  of  the 
peasantry  was  depressed,  as  a  result  of  the  Con- 
quest (p) ;  so  that  in  the  thirteenth  century  the  villani 
of  Domesday  Book,  who  appear  to  have  been  free 
men  (g),  have  been  succeeded  by  tenants  in  villenage, 
holding  their  lands  by  onerous  labour  services  and,  as 
a  rule,  personally  unfree  (?•).  And  villein  labour 
services,  though  Hmited  by  custom  in  amount,  were 
partly  indefinite  in  kind  {s),  and,  as  we  have  seen, 
frequently  included  incidents  deemed  to  be  servile  (i). 
By  the  same  time,  however,  an  increase  had  taken  place 
in  the  number  of  freelioldings  which  comprised,  not 
whole  manors,  but  only  lands  held  of  a  manor  ;  and 
we  find  in  other  manors  than  those  of  the  Eastern 
Comities  a  certain  number  of  men  holding  freely  parts 
of  the  manor  lands  at  fixed  rents  and  by  occasional 
agricultural  services  of  a  definite  kind  (w).  The  tenure 
of  these  men  was  named  after  that  of  the  free  sokemen 
above  mentioned,  and  acquired  the  name  of  socage  {x). 
And  free  tenants  of  this  class  appear  to  have  increased 
and  spread,  and  to  have  become  the  most  prominent 
members  of  the  village  community.  Then  it  had  come 
to  be  established,  with  the  development  of  the  law  of 
feudal  tenure,  that  every  lord  should  have  the  right  to 
hold  a  court  for  his  tenants  ;  and  this  right  was  mainly 
exercised  by  lords  in  holding  courts  for  the  various 

(o)  See  Heame's  Ldber  Niger  (s)  Ibid.  348  sq.,  353 — 358. 

Scaccarii,  vol.  i.  ;  Hundred  Rolls,  [t)  Ante,  p.  16. 

tetnp.  Edw.  I.  ;    Bract,  fo.  434  ;  («)  See  the  Hundred  Rolls,  7 

Fleta,  lib.  iv.  c.  15,  §  9  ;   P.  &  M.  Edw.    I.    (Survey    of    Bedford, 

Hist.  Eng.  Law,  i.  582  sq.,  590.  Bucks,   Cambridge,   Hunts,  and 

ip)  Maitland,  Domesday  Book  Oxon). 

anJ  Beyond,  01  sq.            "  (x)  P.  &  M.  Hist.  Eng.  Law, 

(q)  Ibid.  43.  i.  271  sq.  ;    Vinogradoff,  Vill.  in 

()■)  P.   &  M.  Hist.  Eng.   Law,  Eng.  US  sq.,  325  sq. 
i.  337  sq.,  395  sq.,  413 — 415. 
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manors  (y).    Thus  arose  the  estates,  which  are  now 

called  manors,  and  to  each  of  which,  according  to  later  Manors. 

law,  there  is  necessarily  incident  a  court  baron  (that  is,  Court  baron. 

a  lord's  court  wherein  the  freeliolders  are  both  suitors 

and  judges),  and  at  least  two  free  tenants  to  act  for 

this  purpose  (z).    And  every  one  of  these  estates  is 

of  a  date  prior  to  the  Statute  of  Quia  Emptores  (a), 

except,  perhaps,  some  which  may  have  been  created 

by  the  king's  tenants  iji  ca'pite  with  licence  from  the 

crown  {!)).    By  the  time  of  Edward  I.  there  appears 

in  records  such  a  multiplication  of  mesne  lordships, 

over  burgage  tenements  as  well  as  manors,  and  such 

an    increase    of    freeholding   tenants    of    manors,    as 

clearly  shows  the  large  extent  to  which  subinfeudation 

had  prevailed  (c). 


Bection  II. 
OJ  the  Classification  of  Free  Tenures. 

King  Henry  II.  not  only  appointed  permanent 
judges  of  the  King's  Court  {d),  but  ordained  a  special 
remedy  in  that  court  for  all  persons  wrongfully  dis- 
seised of  their  free  tenements  (e).  The  King's  Court 
was  thus  thrown  open,  as  a  court  of  first  instance,  to 
the  resort  of  landholders  generally  (/)  ;    ihis  causrd 

(»/)  P.  &  M.  Hist.  Eng.  Law,  (c)  See  the  survey  of  tlie  conn - 

i.  G58  sq.,  572 — 574.  ties    of    Eedford,    iJuckin{j;liani, 

(2)  13ro.  Abr.  Court  Baron,  pi.  (Cambridge,     Huntingdon,     and 

22,  (!omprise,  pi.  31  ;    Co.  Litt.  Oxford,    made    in    the    scvi-ntli 

58  a;  Kitchen  on  Courts,  vi.  6 —  year  of  Edw.    I.   Rot.   Hund.  ii. 

8,  105—115  ;   Termes  de  la  Ley,  321  sq. 

s.v.  Manor  ;    Tonkin  v.   Croker,  (d)  Ante,  p.  9,  u.  (e). 

2  Ld.  Raym.  860,  864  ;    151ack.  (e)   Viz.  the  assize  of  novel  (or 

Comui.  ii.  90,  iii.  33  ;    and  see  recent)  disseisin  ;   Glanv.  xiii.  32 

Maitland,  Selden  Societv,  vol.  ii..  ■-<(/.  ;  ante,  p.  17,  n.  («). 

Ixi.    sq.;     Vinogradoff,"  Vili.    in  (/)  Before    (his    tho    King's 

I'lng.  387 — 390.  Court  had  been  mainly  for  great 

(a)   18  Edw.  1.  ('.  1.  MifU  and  great  causes  ;   see  P.  &, 

(h)   I    VVatic.    Vol).    '•"•;     ""''•  .M.  Hisl.  Enir.  Law.  i.  62.  HC.  lie, 

]).  39,  n.  (u).  124,  12.''),  ii.  47. 
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the  varioiifi  kinds  of  holding  above  described  to  be 

submitted  to  the  test  of  a  general  judge-made  law  ; 

Classification  and  SO  a  classification  of  tenures  was  gradually  ac- 

o    enures.      complislied.     The  first  distinction  made  was  between 

free  tenure  and  tenure  in  villenage,  which  was  regarded 

as  base  or  servile  tenure  ;    the  freeholder  only  being 

accorded,   and   the   tenant   in   villenage   denied,   the 

Classification  remedy  so  given  {g).    Free  tenures,  again,  were  either 

tenures.  I'^Y  o^  ^l-^^  Spiritual  or  ecclesiastical  {It).    Lay  tenures 

were    mainly    of    two    kinds — knight's    service,    and 

socage.     Of  spiritual  tenures  we  need  only  mention 

fmnhalmoign  (?'). 


Incidents  of 
tenure  l)y 
knight's 
service. 


Scutage  or 
escuage. 


The  incidents  of  tenure  by  knight's  service,  which 
was  the  most  honourable  species  of  free  tenure,  were 
these  : — ^First,  the  tenant  was  boimd  to  discharge  the 
obligation  of  military  service  annexed  to  his  holding. 
The  feudal  obhgation  of  military  service  was  a  royal 
service  due  to  the  king  from  his  immediate  military 
tenants  (k)  ;  and  the  tenant  by  knight's  service  of  a 
mesne  lord  would  generally  be  bound  to  perform  this 
royal  service,  and  to  acquit  his  lord  therefrom  to  an 
extent  proportionate  to  the  value  of  his  holding  (Z).  In 
and  after  the  reign  of  Henry  II.  the  obligation  of 
personal  military  service  seems  to  have  become 
generally  commuted,  in  the  case  of  the  tenants  of 
mesne  lords,  for  a  money  payment  called  scutage  or 
escuage  (??i),  and  assessed  first  by  the  Crown,  and 
afterwards  by  the  authority  of  Parliament  (??).    But 


(g)  Bract,  fo.  7,  26,  207  a, 
208  b  ;  ante,  p.  17  ;  see  Vinogra- 
do£f,  Vill.  in  Eng.  81—83. 

(h)  Glanv.  xiii.  23,  25  ;  Bract, 
fo.  207  a,  286  ;  Co.  Litt.  95  a. 

(i)  See  Litt.  s.  137  ;  P.  &  M. 
Hist.  Eng.  Law,  i.  218. 

(it)  See  Stubbs,  Const.  Hist. 
§§  96,  133,  162,  238;  Madox, 
Hist.  Exch.  i.  620  ;  Round,  Eng. 
Hist.  Rev.  vi.  433  ;  Feudal  Eng- 
land, 248  ;    P.  &  M.  Hist.  Eng. 


Law,  i.  230  sq.,  242,  243. 

(I)  Bract,  fo.  36  ;  Round,  Eng. 
Hist.  Rev.  vii.  11,  12,  15,  19; 
Feudal  England,  295  sq. 

(m)  Scutagiuvi  (in  French 
escuage)  meaning  originally  servi- 
tium  scuti,  service  of  the  .shield. 
Dialogus  de  ^Scaccario,  I.  ix.  ; 
Stubbs,  Select  Charters,  201, 
2nd  ed.  ;  Litt.  s.  95  ;  Madox, 
Hist.  Exch.  i.  619. 

(w)  Stubbs,  Const.  Hist.  §§  161, 
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scutage  and  the  feudal  obligation  of  military  service  i 
became  obsolete  after  the  reign  of  Richard  II.,  if  not  I 
earlier  (o).      The  military  tenant  was,  moreover,  at 
first  expected,  and  afterwards  obliged,  to  render  to 
his  lord  pecuniary  aids  to  ransom  his  person  if  taken 
prisoner,  to  help  him  in  the  expense  of  making  his  son  Aids, 
a  knight,  and   in   providing   a  portion  for  his  eldest 
daughter  on  her  marriage  (p).     On  entering  upon  his 
estate,  the  tenant  was  bound  to  do  homage  to  his  lord,  Homage, 
kneeling  to  him  and  professing  to  become  his  man  ;  he 
was  also  l)ound  to  take  an  oath  of  fealty  to  him  (q).  Fealty. 
An  heir  of  full  age  was  required  to  pay  a  fine,  called  a 
relief,  on  succeeding  to  his  ancestor's  estate  [r).     If  Relief, 
the  heir  were  under  age,  the  lord  had,  under  the  name 
of  wardship,  the  custody  of  the  body  and  lands  of  the  Wanlsliip. 
heir,  without  account  of  the  profits,  till  the  age  of 
twentj^-one  in  males,  and  sixteen  in  females  (s).     In 
addition  to  this,  the  lord  possessed  the  right  of  marriage  IMarriago. 
{maritagium),    or   of    disposing   of   his    infant    wards 
in  matrimony  {t).    And  if  a  male  heir  refused  a  suit- 
able match,  lie  was  to  forfeit  a  sum  of  money  equal 


162  ;  Madox,  Hist.  Exch.  eh. 
xvi.  ;  P.  &  M.  Hist.  Eng.  Law, 
i.  245 — 254.  It  appears,  Iiom- 
ever,  that  .scutage  was  not  lirst 
introduced  by  Henry  II.  ;  men- 
tion of  scutage  is  found  in  a 
charter  of  Henry  I.  ;  and  the 
principle  must  have  existed 
from  the  beginning  of  military 
tenure  ;  Round,  Eng.  Hist.  Rev. 
vi.  629  sq.  ;  Feudal  England, 
208  .9^. 

(o)  2  Stubbs,  Const.  Hist.  § 
275,  p.  521,  2nd  cd.  ;  Co.  Litt. 
72  b  ;  P.  &  M.  Hist.  Eng.  Law, 
i.  231,  2.32,  245—254. 

(p)  Clanv.  ix.  8;  Bract,  fo. 
30  b  ;  Magna  Charta  Joh.  art.  12, 
14,  15  ;  ytubbs,  Select  Charters, 
298,  299,  2nd  ed.  ;  P.  &  M.  Hist. 
Eng.  Law,  i.  330.  The  amount 
to  be  taken  as  aids  pour  faire 
fils  rherah'er  ft  pniir  file  ■m.arirr 
were  fixed  by  stats.  3  Edw.  I. 
c.  30,  &  25  Edw.  HI.  St.  5,  c  II. 


iq)  Saving  always  his  alle- 
giance to  the  king;  (iianv.  ix. 
1  ;  Bract,  fo.  77  b— 80  ;  Litt.  ss. 
85—94  ;  P.  &  M.  Hist.  Eng.  Law, 
1277  sq.  ;  ante,  p.  13,   n.  (/•). 

{r)  Glanv.  ix.  4  ;  Bract,  fo.  84  ; 
Litt.  s.  112  ;  P.  &  M.  Hist.  Eng. 
Law,  i.  288  sq. 

(s)  Clanv.  vii.  9—12  ;  Bract, 
fo.  86  ;  Fleta,  fo.  4  ;  Litt.  s.  103  ; 
P.  &  M.  Hist.  Eng.  Law,  i.  299 
sq.  A  wardship,  or  the  interest 
of  a  lord  in  the  body  and  lands 
of  his  ward,  was  regarded  as  a 
chattel  saleable  and  devisable  by 
Avill,  and  was  afterwards  classed 
as  a  chattel  real  ;  Bract,  fo.  87  a  ; 
Fleta,  fo.  0  ;  Britt.  liv.  3,  ch.  2, 
§  2  ;  Y.  B.  32  Edw.  I.  180  ;  CV). 
Litt.  85  a,  118b;  P.  &  M.  Hist. 
Eng.  Law,  ii.  110. 

(0  Glanv.  vii.  12 ;  Bract. 
80  b— 91  b  ;  rict4i,  fo.  9  ;  i^ritl. 
liv.  .3.  cii.  2. 
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to  tho  value  of  the  marriage — that  is,  wliat  tlie  suitor 
was  willing  to  pay  down  to  the  lord  as  tho  price  of 
marrying  his  ward  ;  and  double  the  market  value 
was  to  be  forfeited  if  a  male  ward  presumed  to  marry 
without  his  lord's  consent  (?/).  If  a  female  heir  re- 
fused the  match  tendered  by  her  lord,  he  might  hold 
her  lands  until  she  attained  twenty-one,  and  further 
until  he  had  taken  the  value  of  the  marriage  {x).    The 

I  king's  tenants  in  cajpUe  were,  moreover,  subject  to 
many  burdens  and  restraints,  from  which  the  tenants 
of  other  lords  were  exempt  [y).    Again,  every  lord  who 
had  two  or  more  free  tenants,  had  a  right  to  compel 
Suit  of  court,  them  to  do  suit  of  court  ;  that  is,  duly  to  attend  and 
to  aid  in  transacting  the  business  of  the  lord's  court, 
rv.iirt  li.-xron.   or  courfc  baron  {z),  wherein  his  freeholders  were  judges 
as  well  as  suitors  {a).     Lastly,  on  failure  of  the  tenant's 
heirs,  his  lord  had  the  right  to  have  the  lands  again 
Esflieat.         as  his  escheat  {h)  ;   that   is,  as  falKng  in  to  the  lord, 
who  or  whose  predecessors  had  granted  the  fee  (c)  now 
brought  to  an  end  for  want  of  heirs.     The  tenant's 
heirs   might   fail  either  from   natural  causes   or   by 
Attainder.       reason  of  his  or  their  attainder,  or  corruption  of  the 
blood,  so  as  to  lose  its  inheritable  quality.     This  was 
the  legal  consequence  of  judgment  of   death  or  out- 
lawry {(T)  for  treason  or  felony,  and  of  abjuring  the 


(u)  Stats.  20  Hen.  III.  c.  fi,  7 ; 
3  Edw.  I.  c.  22  ;  Litt.  s.  110. 

(x)  Stat.  3  Edw.  I.  c.  22  ;  Co. 
Litt.  79  a. 

(y)  As  for  an  heir  of  full  age 
to  pay  a  whole  year's  profits 
on  succeeding  to  his  ancestor's 
estate  for  primer  seisin  ;  for  an 
infant  heir  to  sue  out  his  livery 
on  coming  of  age,  that  is,  to  pay 
half  a  year's  profits  for  taking 
possession  ;  involuntary  knight- 
hood in  certain  cases  ;  and  fines 
for  alienation  ;  see  Co.  Litt.  77  a, 
87  a,  n.  (1);  2  Black.  Coram. 
66—72. 

(z)  I.e.,    Curia    Baronis,    the 


lord's  court. 

(a)  Ante,  pp.  44,  45.  For  an 
account  of  the  jurisdiction  of  the 
lord's  court,  see  Maitland,  Select 
Pleas  from  Manorial  Courts  (Sel- 
den  Soc}'.),  Introd.  xxxviii.  sq.  ; 
Vinogradoff,  Vill.  in  Eng.,  Essay 
II.  ch.  V.  ;  P.  &  M.  Hist.  Eng. 
Law,  i.  558  sq. 

{b)  F.  &  M.  Hist.  Eng.  Law, 
i.  332. 

(c)  Ante,  p.  38. 

{d)  A  criminal  who  flies  from 
justice  may  by  due  process  be 
outlawed,  or  put  out  of  the  pro- 
tection of  the  law  ;  Bract,  fo.  124 
sq.  ;   4  Black.  Comm.  319. 
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realm  (c).  Esclieat  upon  iittainder  was,  however, 
subject  to  the  right  of  the  Crown  to  hold  for  a  year 
and  a  day,  and  to  waste  the  attamted  person's  lands 
— a  right  usually  compounded  for  (/).  And  the  lands 
of  one  attainted  for  high  treason  were  forfeited  abso- 
lutely to  the  Crown,  and  did  not  escheat  to  the  lord 
of  the  fee  (g). 


\ 


Tenure  by  grand  serjeanty  (/t)  was  reckoned  equiva-  (jnuKl 
lent  to  knight's  service,  being  subject  to  the  same  "crjeanty. 
burden  of  the  lord's  right  of  wardship  and  marriage. 
Accordmg  to  Bracton,  to  hold  by  grand  serjeanty  was 
to  hold  lands  of  the  king  or  some  other  lord  by  render- 
hig  to  the  king,  as  royal  service,  some  special  service, 
other   than    knight's    service    or   scutage,    pertaining  \ 
to  the  king  or  the  defence  of  the  realm,  and  valued 
at  live  pounds  or  more  (^).     But  in  Littleton's  day  {k),  Littlciun 
grand  serjeanty  was  hmited  to  cases  where  a  man 
held  lands  of  the  king  by  such  services  as  he  ouglit 
to  do  in  his  own  person  to  the  king,  as  to  carry  the 
king's   banner,  or  to  be  his  marshal,  or  to  carry  his 
sword  before  him  at  his  coronation,  or  to  do  other  hke 
services  (Z). 

i'ree  socage  appears  to  lune   been  originally   (lir  Soca-o 
najiio  of  the  tenure  of  the  Hberi  suchcinanni  (///•),  or  free  ^*-"""''^"- 


(e)  Criminals,  who  touk  .saiu- 
tuary,  had  tho  altoinativc  of 
coming  out  to  stand  their  trial, 
or  of  confessing  their  crime  and 
abjuring  and  leaving  the  realm  ; 
Bract,  fo.  135.  Privilege  of  sanc- 
tuary was  finally  abolished  by 
stat.  21  Jac.  I.  c.  28,  s.  7. 

(/)  Glanv.  vii.  17;  Bract,  fo. 
23,  129,  130;  Britt.  liv.  1,  ch.  li, 
^N  3  ;  Co.  Litt.  13  a,  !)2  b,  3'JO  b, 
391  a  ;  4  Black.  Comm.  380  ;  Bac. 
Abr.  Forfeiture,  Outlawry  (J).). 

((j)  Stat.  25  Edw.  111.  st.  5, 
c.  2  ;  3  Inst.  18. 

(/()  See  1\  &  M.  Hist.  Kng. 
Law,  i.  202  w/.,  303,  301. 

(i)  Bracton   instances    liudiug 

W.K.l'. 


the  king  a  man  or  several  men 
armed,  horse  or  foot,  for  his 
army  ;  Bract,  fo.  35  b — 37  a, 
87  b  ;  Fleta,  fo.  5  ;  sec  Britt. 
hv.  3,  ch.  2,  ^^  6  and  note, 
Nichols's  ed. 

(/;)  Littleton  was  a  judge  in 
the  reign  of  Edward  IV.,  and 
wrote  a  treatise  on  Tenures, 
which  is  a  book  of  authority. 

(/)  Litt.  s.  153. 

(m)  So  called  chieHy  to  tlis- 
tinguish  them  from  tlie  villani 
aoc/uiiuumi  on  the  ancient  de- 
mesne of  tho  frown  ;  see  jHhsl, 
]>.  01,  n.  (/');  Vin.igradolT,  \ili. 
Ill  Enu.  I'.MI. 
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sokomeii,  a  class  of  laudliolders  whose  existence  dates 
from  before  the  Norman  Conquest,  but  who  were,  as 
we  have  seen,  rarely  found  at  the  time  of  the  Domes- 
day survey   beyond  the  range  of  the  north-eastern 
counties  {n).    Sokemen  appear  to  have  got  their  name 
from  the  word  soke  (Anglo-Saxon,  sncn),  signifying,  as 
well  as  a  right  or  liberty  of  jurisdiction,  a  duty  of  seeking 
or  attending  a  court,  and,  therefore,  applicable  to  the 
suit  of  court,  which  before  the  Conquest  appears  to 
have  been  the  chief  incident  of  their  tenure  (o).    But 
as  early  as  Bracton's  time  this  derivation  of  the  term 
was  overlooked,  and  the  origin  of  the  word  socage  was 
referred  to  the  French  word  soc,  a  ploughshare  (p), 
sokemen  bemg  generally  engaged  in  cultivating  the 
land  (g).    Lideed,  after  the  Conquest  free  sokemen  are 
isually  found  to  bo  holding  their  lands  by  yielding 
rent   in   money   and   rendering  services,  which   were 
.generally  of  an  agricultural  nature,  but  fixed  in  amount 
[and  kind,  and  far  less  onerous  than  the  labour  services 
[of  the  villeins  (r).    Li  course  of  time  these  services 
•were   generally   commuted   for  money   payments  (s). 
And  the  class  of  freeholders,  who  held  parcels  of  land 


(n)  Aiitc,  p.  43.  There  are 
several  instances  in  Domesday  of 
land  having  been  held  in  King 
Edward's  time  by  socliemanni, 
whieh  was  not  so  held  at  the 
time  of  the  survey,  especially 
in  Bedfordshire  and  Cambridge- 
bhire  ;  eee  Domesday,  i.  11  a, 
13  b,  14  b,  132  b,  134,  140  b,  141, 
190,  191,  209—218;  Maitland, 
Domesday  Book  and  Beyond, 
62—65,  129  sq.,  135. 

(o)  Somner  on  Gavelkind,  130 
sq.,  2nd  ed.  ;  2  Black.  Comm.  80  ; 
Maitland,  Select  Pleas  in  Man- 
orial Courts,  Selden  Society, 
xxii.  ;  P.  &  M.  Hist.  Eng.  Law, 
i.  274 ;  Maitland,  Domesday 
Book  and  Beyond,  84  sq.  ;  ante, 
p.  43. 

(p)  Du  Gangc,  Gloss,  s'.v.  Soca- 
giuui,  Soccus,2;  Litt.s.  119. 

{q)  Bract.  77  b. 


(r)  Thus  a  sokeman  might 
have  to  plough  for  his  lord  three 
times  a  year  and  do  a  few  days' 
extra  work  at  harvest  time,  where 
a  villein  would  have  to  work 
three  days  a  week  for  his  lord. 
See  Domesdaj',  i.  179  a  (services 
of  householder  in  Hereford) ; 
Liber  Niger  Petroburgensis  (circa 
A.D.  1125)  pubhshed  as  an  ap- 
pendix to  the  Chronicon  Petro- 
burgense  (Camden  Society),  pp. 
157 — 166,  172,  173,  where  com- 
pare the  services  of  the  soche- 
manni  with  those  of  the  villani  ; 
Glanv.  vii.  1,  3,  9,  11  ;  Bract,  fo. 
35  b,  77  b,  85  b,  207  a,  209  a; 
Britt.  hv.  3,  ch.  2,  §§  5,  7  ;  Rot. 
Hund.  ii.  470,  475,  484,  501,  591, 
608,  656,  677,  752,  846,  871  ; 
Vinogradoff,  ViU.  in  Eng.  196 
sq.,  30S  sq. 

(«)  Litt.  s.  119. 
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.1 


of  the  lord  of  a  manor  at  rent  in  money  or  fixed  agri- 
cultural services,  appears  to  have  steadily  spread  and 
increased  {t) ;    whilst  at  the  same  time  the  term  free 
socaxje  was  extended  to  denote  the  tenure  of  such  free- 
holders, as  well  as  of  the  original  class  of  free  soke- 
men  (w).    So  that  by  the  time  of  Edward  I.,  the  free 
tenants  of  a  manor,  holding  their  land   in  socage, 
often  at  a  money  rent,  had  become  prominent  members 
of  the  agricultural  community  {x)  ;    whilst  the  villani 
of  that  period,  of  whose  tenure  the  servile  conditions 
are  often  especially  noted  in  records,  occupied  an  mferior 
position  (y,^).    Besides  the  services  mcident  to   tenure  incidents  cf 
in  free  socage,  the  tenant  was  bomid  to  take  an  oath  ^^°^^^- 
of  fealty  to  his  lord  ;   sometimes,  indeed,  he  owed  no  Fealty, 
other  service  than   fealty  (s)  ;    but  homage,   the  in- 
variable incident  of  military  tenure,  was  rarely  required 
of  him  (a).     The  statutory  aids  j^our  jillc  marier  and  Aida. 
'pour  Jairc  fils  chevaUcr  were  incumbent  on  tenants  in 
socage  as  well  as  by  knight's  service  {h).    In  all  cases. 
of  annual  rent,  the  rehef  paid  on  succession  by  the  heirpelicf. 
of  tenant  in  socage  was  fixed  at  one  year's  rent  (c).^ 
Suit  of  court  and  escheat  were  incident  to  socage  as  to 
miUtary  tenure  (c).     The  main  difference  between  the 
two  forms  of  tenure  was  in  the  matters  of  wardship  and  Waidsliipand 
marriage,  which,  in  the  case  of  an  infant  heir  of  a 
tenant  in  socage,  devolved,  not  upon  his  lord,  but  on 
his  nearest  relation  to  whom  the  inheritance  could 
not  descend  ;    and  by  a  Statute  of  Henry  III.,  the 
guardian  in  socage  was  made  accountable  to  the  heir 

(t)  See     Nasse,     Agricultural  doff,  Vill.  in  Eng.,  Essay  I.  ch. 

Community  of  the  Middle  Ages  iii..  Essay  II.  ch.  iv.,  also  pp. 

(English    translation),    32— 3C  ;  308—312,  387  sq.,  400 — i08,  452. 

Seebohm,  Enghsh  Village  Com-  (y)  See  Nasse,  34 — 40  ;    liot. 

munity,  80  and  note.  Hund.  ii.  321,  334,  338,  023. 

(w)  Bract,  fo.  37  a,  77  a,  207  a  ;  (2)  Bract,  fo.  84  b;    Litt.  ss. 

Vinogradoff,  Vill.  in  Eng.   190;  117,  118,  130,  131. 

P.  &  M.  Hist.  Eng.  Law,  i.  273—  (a)  Bract,  fo.  77  b,  84  a  ;   sco 

275.  Vinogradoff,  Vill.  in  Eng.  454. 

(x)  As      to     (lie     frceholding  (b)  A7tic,  p.  47,  n.  (p). 

tenants    of    tiic    manor    of    the  (c)  (ilanv.    ix.    4  ;     Bract,    fo. 

thirteenth  century,  see  Vinogra-  85  b,  80  a  ;  Litt.  ss.  12(j — 128. 


marriage  ni 
socage. 


\ 
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for  tliu  pro  Ills  of  tbo  land,  luid  proljibited  from  selling 
tilt'  nuirriage,  save  to  the  heir's  advantage  (d). 


Extension  of 
the  term 
socage. 


Petty 

serjcaut}'. 


As  time  went  on,  the  term  socage  was  applied  as  a 
general  name  to  all  tenures,  where  the  tenant  held  of 
his  lord  by  certain  service  for  all  manner  of  services, 
so  that  the  service  were  not  loiight's  service  (e). 
Socage  tenure  thus  came  to  comprise  several  forms  of 
tenure  in  which  the  services  were  not  originally  of  the 
[nature  of  sokeman-service,  but  which  were  distinguished 
by  certainty  of  service  and  freedom  from  the  lord's 
'right  of  wardship  and  marriage  ;  as  in  the  case  of  those 
whose  tenure  had  by  agreement  with  their  lords  been 
changed  out  of  knight's  service  to  certain  rent  (/),  or 
of  those  who  held  by  petty  serjeanty  (g).  Originall}', 
to  hold  by  petty  serjeanty  seems  to  have  been  to  hold 
lauds,  whether  of  the  king  or  of  some  other  lord, 
either  by  some  royal  service  of  small  value,  as  finding 
the  king  a  man  and  horse  with  bag  and  buckle  for 
any  necessity  touching  his  army,  or  else  by  some  petty 
service  to  be  rendered  to  the  tenant's  immediate  lord, 
as  riding  with  him,  holding  his  courts,  carrying  his 
writs  within  certain  bounds,  feeding  his  hounds,  or 
finding  him  bows  and  arrows  (li).  But  in  Little- 
ton's time  tenure  by  petty  serjeanty  seems  only  to 
have  survived  m  cases  where  a  man  held  lands  of  the 
king  by  yielding  him  yearly  a  bow,  or  a  sword,  or  a 
pair  of  gilt  spurs,  or  other  such  small  things  belonging 


{d)  Glanv.  vii.  11  ;  Bract,  fo. 
87  b,  91  a  ;  Fleta,  fo.  5  j  Britton, 
liv.  3,  ch.  2,  §  5  ;  Litt.  ss.  123— 
125 ;  Stat,  of  Marlborough,  52 
Hen.  III.  c.  17;  see  P.  &  M. 
Hist.  Eng.  Law,  i.  302,  303,  ii. 
442. 

(e)  Bract,  fo.  37  a,  Fleta,  fo. 
199  ;  Litt.  ss.  117, 119  ;  Vinogra- 
doff,  Vill.  in  Eng.  196 ;  P.  &  M. 
Hist.  Eng.  Law,  i.  271 — 275. 

( /  )  Sec  Bract,  fo.  SO  a,  87  b  ; 
Britton,  liv.  3,  ch.  2,  ^S^  5,  8.     It 


is  thought,  too,  that  many  ten- 
ures which  were  originally  by 
.scutage  {mite,  p.  46),  came  after- 
wards to  be  regarded  as  socage, 
through  the  decay  of  scutage  ; 
P.  &  M.  Hist.  Eng.  Law,  ii.  267. 

(g)  Fleta,  fo.  204. 

(h)  Bract,  fo.  35  b,  87  b; 
Fleta,  fo.  5  ;  see  Britt.  liv.  3, 
eh.  2,  ^^  6,  and  note  thereto,  ed. 
Nichols ;  Vinogradoff,  Vill.  in 
Eng.,  Essay  IL  ch.  iv.  ;  P.  &  M. 
Hist.  Eng.  Law,  i.  262  -iq. 
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to  war  (i).  So,  too,  tenuro  in  burgage  (k)  was  said  to 
be  but  tenure  in  socage  (1).  Thus  tenure  in  socage, 
though  of  humbler  origin  than  the  military  tenures, 
came  to  be  regarded  as  a  far  more  beneficial  form  of 
landowning. 
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II 


Tenure  in  frankalmoign  arose  l^efore  the  statutes 
of  Edward  I.  prohibiting  the  alienation  of  land  into 
mortmain  (m),  when  a  man  gave  land  to  an  alibot  or 
pi'ior  and  his  convent,  or  to  a  dean  and  chapter,  or 
other  ecclesiastical  corporation  to  be  held  by  them  and 
tlieir  successors  in  pure  and  perpetual  alms  or  in 
frankalmoign  (n).  And  they  who  held  in  frankalmoign 
were  bound  of  right  (o)  before  God  to  make  prayers 
and  other  Divine  services  for  the  souls  of  their  grantor 
and  his  heirs.  And  they  did  neither  homage,  nor 
fealty,  nor  any  other  service  to  their  lord  ;  because 
their  Divine  service  was  i-eckoned  better  for  the  lord 
than  any  doing  of  fealty  ;  and  because  the  words  in 
jranhilmmipv  excluded  the  lord  from  having  any 
earthly  or  temporal  service  done  for  him  (/)).  As  n. 
corpoiaiion  never  dies,  no  relief  could  become  payalilt% 
and  theie  was  no  chance  of  escheat  {q). 


Tenure  in 
frankal- 
moign. 
Mortmain. 


(i)  Litt.  ss.  159,  IGl  ;  r...  Litt. 
108  a. 

(k)  Ante,  p.  43. 

{I)  Litt.  s.  1(52. 

(m)  Stats.  7  Echv.  I.  c.  1  : 
18  Edw.  I.  c.  1  ;  from  whicii  it 
appears  that  lands  given  to  an 
ecclesiastical  or  other  corpora- 
tion were  said  to  come  into  the 
'had  hand,  because  they  tlicn 
became  unprofitable,  botli  to  the 
king,  because  the  exaction  of  tiie 
royal  services  due  to  him  tluTe- 
from  was  prejudiced,  and  also  to 
the  immediate  lords,  who  lost  all 
prospect    of    reliefs,    wardships. 


marriages  or  escheats  out  of 
them. 

(rt)  As  to  frankalmoign  in  the 
twelfth  and  thirteentli  centuries, 
see  Maitland,  L.  Q.  R.  vii.  'MA  ; 
P.  &  M.  Hist.  Eng.  Law,  i.  218  57. 

(o)  I.e.,  by  ecclesiastical  law, 
which  provided  a  remedy  for  flie 
lord  if  ttic  tenants  neglected  tluir 
divine  st-rvices  ;  Iiitt.  <.  llJti  ;  Co. 
Litt.  1).5  b,  i»6  a. 

(/))  tilanv.  vii.  1,  ix.  2  ;  Bract, 
fo.  J3  a,  27  b,  78  b  ;  Litt.  s.s. 
1.3.3—142  ;    Cti.  Litt.  (57  b. 

(q)  Co.  Lit  I.  }»4  i>,  05  a.  O'.l  a. 
2.50  a. 


n4 


OF  rorrnrKAT,  ttet^tidttamentf!. 


Waning 
importance 
of  some 
incidents 
of  tenure. 


Abolition 
of  military 
tenures. 


Section  III. 

Of  Free  Tenure  in  Modern  Times. 

As  time  went  on,  many  of  the  incidents,  both  of 
military  and  other  tenures,  ceased  to  have  any  practical 
importance.  Sciitage  became  obsolete,  as  we  have  | 
seen  (r)  ;  and  the  military  service,  which  it  had  super-  1 1 
seded,  became  a  mere  tradition  (s).  Homage  and  |j 
fealty  were  neglected  (t),  and  the  fixed  money  rents  /J 
so  often  payable  in  respect  of  fees  held  in  socage  |* 
gradually  fell  into  insignificance  with  the  diminishing 
value  of  mone}^  But  the  lord's  I'ights  of  wardship 
and  marriage  in  the  case  of  tenure  by  knight's  service 
and  the  peculiar  exactions,  to  whicli  the  heirs  of  the 
king's  tenants  in  ccqnte  were  liable  {u),  continued  to 
be  actively  enforced.  Through  Tudor  legislation,  the 
))urthen  of  these  liabilities  was  rendered  more  gall- 
ing {x)  ;  and  at  the  end  of  the  sixteenth  century  they 
were  felt  to  be  an  intolerable  hardship  (y/).  A  reso- 
lution of  the  Long  Parliament  passed  on  the  24th  of 
February,  1645,  at  length  gave  relief  {z),  which  was 
too  precious  to  be  afterwards  relinquished.  Accord- 
ingly, at  the  restoration  of  King  Charles  II.  an  Act  of 
Parliament  was  insisted  on  and  obtained,  providing 
that  as  from  the  24th  of  February,  1645,  all  tenures 
l)y  knight's  service,  and  the  fruits  and  consequences 
of  tenures  in  capite  (a)  should  be  taken  away,  and  all 
tenures  of  estates  of  inheritance  in  the  hands  of 
private  persons  (except  tenures  in  frankalmoign  and 


(r)  Ante,  p.  47. 

(s)  See  Litt.  ss.  95—97,  100  ; 
P.  &  M.  Hist.  Eng.  Law,  i.  232. 

(<)  Co.  Litt.  68  a. 

(«)  Ante,  p.  48,  n.  (y). 

(t)  Stats.  4  Hen.  VIL  c.  17, 
28  Hen.  VIII.  c.  10,  deprived 
tenants  of  the  opportunity,  which 
they  had  previously  enjoyed,  of 
preventing  the  incidence  of  the 
lord's  right  of  wardship  by  keep- 
ing   their   lands    in    the    hands 


of  a  number  of  trustees  for  their 
own  use.  By  stat.  32  Hen.  VIII. 
c.  46,  a  Court  of  Wards  and 
Liveries  was  erected,  the  pro- 
ceedings of  which  caused,  much 
discontent. 

(y)  See  Sir  Thomas  Smith.  De 
Republica  Anglorum,  lib.  3,  c.  5, 
ed.  1583  ;  4  Inst.  202. 

(z)  Digby,  History  of  the  Law 
of  Real  Property,  ch.  ix. 

(a)  Co.  Litt.  108  a,  n.  (5). 
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copyhold  tenures)  turned  into  free  and  common  socage  ; 
and  that  the  same  should  be  for  ever  discharged  from 
homage,  wardsliips,  values  and  forfeitures  of  marriage, 
and  other  charges  incident  to  tenure  by  knight's  service, 
and  from  aids  for  uiarrying  the  lord's  daughter  and 
for  making  his  son  a  knight  (h). 

Since  the  year  1G45,  therefore,  the  only  free  tenures  Present  free 
existing  have  been  the  la}^  tenure  of  free  and  common  ^""''^^' 
socage  and  the  spiritual  tenure  of  frankalmoign.     In 
modern  times  the  incidents,  which  mark  the  relation  Modem 
of  lord  and  tenant  of  an  estate  in  fee  simple  held  in  ^"'^"ients  of 

^  socage 

socage,  are  of  rare  occurrence.     Thus  a  rent  is  not  tenure, 
now  often  paid  in  respect  of  tlio  tenure  of  an  estate  Rent, 
m  fee  simple.     When  it  is  paid,  it  is  usually  called 
quit  rent  (c),  and  is  almost  always  of  a  very  trifling 
amount ;  the  change  in  the  value  of  money  in  modern 
times  will  account  for  this.     The  reliej'  of  one  year's  Relief, 
quit  rent,  payable  by  the  heir  on  the  death  of  his 
ancestor  in  the  case  of  a  fixed  quit  rent,  was  not 
abolished  by  the  statute  of  Charles,  and  such  relief  is 
accordingly  still  due  (d).     Suit  of  Court  also  is  still  Suit  of  Court, 
obligatory  on  tenants  of  estates  in  fee  simple  held  of 
any  manor  now  existing  (e).     And  the  oath  of  fealty  Fealty, 
still  continues  an  incident  of  tenure  ;    but  in  practice 
it    is    never    exacted  (/).     There    is,    however,    one 
incident  of  tenure  still  remaining,  which  is  occasionally 
productive  of  substantial  advantage  to  the  lord.     The  j 
lands   of   a    tenant   in   fee   simple   remain   liable    tofeseheat. 
escheat  {g)  to  the  lord  of  the  fee  on  failure  of  the ' 

(b)  Stat.  12  Car.  II.  c.  24.  The  Vict.  c.  41,  s.  45  ;    and  the  ex- ' 

12th  Car.  II.  A.D.  IGGO,  was  the  tinguishnient   of    any    manorial 

first  year  of  his  actual  reign.  incident   may   be   compelled   by 

(r.)  Which   properly    means   a  either  lord  or  tenant  under  stat. 

commutation      rent,      or      rent  57  &  ."jS  Vict.  c.  40,  s.  2. 

whereby  the  tenant  is  quit  of  (d)  C!o.    Litt.    85    a,    n.    (I); 

services;    2  Black.  Comra.  43;  Scriv.  Cop.  738. 

Co.  Litt.  85  a,  n.  (1)  ;   Passing-  (e)  Scriv.  Cop.  730. 

hmn,  app.,  Pitty,  resp.,  17  C.  H.  (/ )  Co.  Litt.  t)7  b,  n.  (2)  08  b, 

299 ;     VVilhams    on    Seisin,    28.  n.  (.')). 

Such  a  rent  may  now  be  redeemed  {g)   A  nte,  p.  48. 
by  the  tenant  under  stat.  44  &  45 
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tenant's  heirs.  At  the  present  day  failure  of  heirs 
can  only  occur  from  natural  causes,  for  the  Forfeiture 
Act,  1870,  abolished  all  attainder,  forfeiture  or  escheat 
upon  judgment  for  treason  or  felony  (h).  When, 
therefore,  a  tenant  in  fee  simple  dies,  without  having 
alienated  his  lands  in  his  lifetime  or  by  his  will  (either 
of  which  will  prevent  escheat)  (i),  and  without  leaving 
any  blood  relation  to  succeed  him  as  his  heir,  such 
lands  will  fall  into  the  lord  of  whom  they  were  held. 
Bastardy  is  the  most  usual  cause  of  the  failure  of 
heirs  ;  for  a  bastard  is  in  law  nullius  filius ;  and, 
being  nobody's  son,  he  can  consequently  have  no 
brother  or  sister,  or  any  other  heir  than  an  heir  of  his 
body  {k).  If  such  a  person,  therefore,  were  to  pur- 
chase lands,  that  is,  to  acquire  an  estate  in  fee  simple 
in  them,  and  were  to  die  possessed  of  them  without 
having  made  a  will  and  without  leaving  any  issue, 
the  lands  would  escheat  to  the  lord  of  the  fee,  for 
want  of  heirs.  \Vlien  an  escheat  occurs,  the  Crown 
most  frequently  obtains  the  lands  escheated,  in  con- 
sequence of  the  l)efore-mentioned  rule,  that  the  King 
is  the  lord  paramount  of  all  the  lands  in  the  king- 
dom (l).     But  if  there  should  he  any  lord  of  a  manor 


(70  Stat.  33  &  34  Vict.  c.  23, 
R.  1  (passed  4th  July,  1870).  It 
had  been  previously  provided 
that  no  attainder  for  felony, 
except  in  the  case  of  high 
treason,  or  murder  or  abetting, 
procuring  or  counselling  the 
same,  should  extend  to  the  dis- 
inheriting of  any  heir  or  the 
prejudice  of  the  right  of  any 
person  other  than  the  right  of 
the  offender  during  life  ;  stats. 
54  Geo.  III.  c.  145  :  9  Geo.  IV. 
c.  31,  s.  2  ;  24  &  25  Vict.  c.  100, 
s.  8. 

{i)  Y.  B.  49  Edw.  III.  10, 
pi.  10;  Co.  Litt.  236  a,  n.  (1)  ; 
Scriv.  Cop.  762.  The  case  of 
Wenlicorth  v.  Humphrey,  1 1  App. 
Cas.  619,  625,  seems  to  show  that 
there  is  no  foundation  for  the 
late  author's  doubt  expressed  in 


the  first  nineteen  editions  of  this 
book,  whether  the  present  Wills 
Act  (7  Will.  IV.  &  1  Vict.  e.  26, 
s.  3)  extends  to  the  case  of  the 
testator's  leaving  no  heir. 

(k)  Co.  Litt.  3  b ;  2  Black. 
Comra.  347  ;  Bac.  Abr.  tit. 
Bastardy  (B). 

(?)  It  must  not  be  supposed 
that  the  King  personally  derives 
any  benefit  from  an  escheat. 
The  Crown  rights  over  land  have  Crown  rights 
long  been  subject  to  parliamen-  over  liind. 
tary  control  and  the  revenues 
and  profits  arising  therefrom 
applied  to  national  purposes. 
The  Crown  lands  are  now 
managed  by  the  Commissioners 
of  Woods,  Forests  and  Land 
Revenues,  and  the  revenues 
thereof  are  during  the  King's  life 
to  be  carried  to  the  Consolidated 
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or  other  person,  who  could  prove  that  the  estate 
so  terminated  was  held  of  him,  he,  and  not  the  Crown, 
would  be  entitled  (m).  In  former  times  there  were 
many  such  mesne  or  intermediate  lords,  as  we  have 
seen  (?i).  But  now  the  fruits  and  incidents  of  tenure 
of  estate  m  fee  simple  are  so  few  and  rare,  that  many 
such  estates  are  considered  as  held  directly  of  the 
Crown,  for  want  of  proof  as  to  who  is  the  inter- 
mediate lord  ;  and  the  difficulty  of  proof  is  increased 
l)y  the  fact  before-mentioned,  that,  since  the  statute  of 
Quia  EvijJtores,  passed  in  the  reign  of  Edward  I.  (o), 
it  has  not  been  lawful  to  create  a  tenure  of  an  estate 
in  fee  simple  ;  so  that  every  lordship  or  seignory  of 
an  estate  in  fee  simple  bears  date  at  least  as  far  back 
as  tliat  reign  :  to  this  rule  the  few  seignories  which 
may  have  been  subsequently  created  by  the  king's 
tenants  in  caipite,  form  the  only  exception  (p).  The 
Land  Transfer  Act,  1897  (5),  does  not  affect  lands 
escheating  to  the  Crown,  so  that  they  do  not  pass  to 
the  deceased  tenant's  administrator  (r).  They  are, 
however,  liable  to  his  debts  (.s).  But  where  the  lord  of 
the  fee  is  not  the  Crown,  it  a.piicars  that  lands  escheating 

TIT.  sess.  2.  o.  24  ;  50  G'eo.  TIT.  c. 


Fund,  which  is  app]icabl(^  in 
Kenorally  defraying  the  national 
(•xpentlitnrc,  and  out  of  \viii(  li 
( he  annual  sum  granted  by  Par- 
lianient  for  the  Civil  List  (in- 
cluding ITis  Majesty's  privy 
j)nrs(^  and  tlie  maintenance  of  lii.s 
household)  is  paid.  See  1  T^laek. 
(!omm.  280,  .331—335  ;  stats.  5(1 
(Jeo.  TTT.  c.  98;  10  Geo.  IV.  c. 
50  ;  1  &  2  Vict.  c.  2,  Rs.  2,  3  ;  1 
Edw.  VII.  e.  4  ;  10  Edw.  VII. 
and  I  (jleo.  V.  c.  28.  Procedure 
in  cases  of  escheat  is  now  regu- 
lated by  Stat.  50  &  51  Vict.  c. 
53,  and  the  rules  thereunder ; 
see  W.  N.  3rd  Aug.,  1889. 
Lands  escheated  or  forfeited  to 
the  Crown  have  been  frequently 
restored  to  the  families  of  tlu; 
persons  to  whom  such  lanfls  bo- 
longed  pursuant  to  stat.  39  Si,  10 
Geo.  III.  c.  88,  s.  12,  explaincil 
and  amended  by  stats.  47  (Jen. 


94,  and  47  &  48  Viet.  e.  71,  and 
extended  to  forfeited  least^holds 
by  Stat.  G  Geo.  IV^  e.  17. 

(w)  Doe  d.  Ilaijne  and  ///< 
Majesty  v.  Redfern,  12  Eas(,  itO. 

(/(.)  Ante,  pp.  38,  45. 

(o)  18  Edw.  I.  c.  1  ;  ante,  p. 
39.  And  see  Williams  on  .Seisin, 
20,21,25—27. 

(/))  Ante,  p.  45.  Lands  vested 
in  any  person  upon  any  trust,  or 
by  way  of  mortgage,  were  exemp- 
ted from  eselieats  by  stats.  4  <fc  5 
Will.  IV.  c.  23,  and  13  &  14  Viet, 
c.  GO,  now  replaced  by  5(i  &  57 
Vict.  c.  53,  ss.  2G,  29. 

(7)  Stat.  GO  &  Gl  Vict.  c.  (55, 
Part  I.,  ante,  p.  29. 

(r)  Jic  Hartley,  1899,  P.  40. 

(.<))  Evan.'i  v.  Brown,  .5  lieav. 
]  14  ;  Hughes  v.  Wells,  9  Hare, 
749  ;  Benle  v.  Si/rtwn'ls,  IG  I'.i'.iv. 
40G. 
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Incidents 
of  modern 


Grand  nnd 

petty 

serjeanty. 


to  liim  now  dovolvc  in  tho  first  instance  on  the  deceased 
tenant's  administrator,  or,  if  he  should  have  left  a  will 
of  personal  estate,  on  the  executors  of  that  will ;  hut, 
subject  to  the  satisfaction  of  the  tenant's  debts  and 
administration  expenses,  his  lord  retains  his  title  to  have 
the  lands,  and  may  require  them  to  be  conveyed  to  him 
in  the  same  manner  as  an  heir  or  devisee  may  (i). 

/      A  small  occasional  quit  rent,  W'ith  its  accompanying 
,  relief, — sidt  of  the  Court  Baron,  if  any  such  exists, — 

.socage  tenure  -^  '  j  ' 

an  oath  oi  fealty  never  exacted, — and  a  right  of  esclieat 
seldom  accruing, — are  now,  it  appears,  therefore,  the 
ordinary  incidents  of  modern  socage  tenure  {ii).  There 
^  are,  however,  a  few  varieties  in  this  tenure  which  are 
worth  mentioning.  They  arise  in  respect  either  of 
the  terms  on  wliich  the  lands  holden  were  originally 
granted,  or  the  places  where  they  are  situate.  As  to 
tho  former  case,  lands  may  still  be  holden  liy  gi-and 
or  petty  serjeanty  {w)  ;  for  while  by  the  Act  of 
Charles  11.  grand  sei-jeantj'  w^as,  with  the  other  military 
tenures,  turned  mto  socage  and  deprived  of  its  burden- 
some incidents,  its  honorary  services  were  expressly 
retained  {x).  And  petty  serjeanty,  being  but  socage 
in  effect,  was  not  aliolished  by  the  statute  {y).  With 
regard  to  such  varieties  of  tenure  as  relate  to  jilaces, 
these  are  principally  the  tenures  of  gavelkind,  borough- 
English,  and  ancient  demesne.  —  ^ 

Gavelkind.  The  tenure  of  gavelkmd,  or  as  it  has  been  more 

correctly  styled  {z),  socage  tenure,  subject  to  the 
custom  of  gavelkind,  prevails  chiefly  in  the  county  of 


[t)  Ante,  p.  29. 

[u)  See,  for  example,  the  inci- 
dents of  free  tenure  existing  in 
the  manor  of  Ewhurst,  Sussex  ; 
Copestake  v.  Hoper,  1907,  1  Ch. 
366  ;  1908,  2  Ch.  10  ;  ante,  p.  37, 
n.  (g).  In  this  manor  there  is 
also  the  incident,  seldom  found  in 
the  case  of  free  tenure,  of  a  heriot 
of  the  tenant's  best  beast  on  his 


death ;  see  post.  Part  III. 
Chap.  I. 

(w)  Ante,  pp.  49,  52. 

(x)  Stat.  12  Car.  II.  c.  24,  s.  7  ; 
Co.  Litt.  108  a,  n.  (1). 

(y)  Litt.  s.  160 ;  Co.  Litt.  108  b, 
n.  (1). 

(z)  Third  Report  of  Real  Pro- 
pcrty  Commissioners,  p.  7. 
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Kent ;  where  all  lands  anciently  and  originally  holden 

in  socage  are  of  the  nature  of  gavelkind  (a),  and  all 

estates  of  inheritance  in  land  (h)  are  presumed  to  be 

holden  by  this  tenure  until  the  contrary  is  shown  (c). 

The  most  remarkable  feature  of  this  kind  of  tenure  is 

that  upon  the  death  of  a  tenant  in  fee  intestate,  the 

descent  of  his  estate  is  not  governed  by  the  common  Descent  of 

law  rule,  which,  as  we  shall  see  (d),  gives  the  land  to  f^Jdg, '° 

the  eldest  son  or  other  male  relation  to  the  exclusion 

of  all  other  males  in  the  same  degree  of  kindred  :   but 

his  land  goes  to  all  his  sons  in  equal  shares  (e),  and  so 

to  brothers  and  other  colldt/>ral  relations,  on  failure  of 

nearer  heirs  (/).     It  is  also  a  remarkable  peculiarity  Alienation  by 

of  this  custom  that,  although  by  the  common  law  no  gavelkind 

one  under  the  age  of  twenty-one  years  can  make  a  •''i""*- 

])inding  disposition  of  his  land  {(/),  a  tenant  in  fee  of 

gavelkind  lands  is  able,  at  the  early  age  of  fifteen  years, 

to  dispose  of  his  estate  by  feoffment  (h),  the  ancient 

mode  of  conveyance  already  alluded  to  (i).    There  was 

also  no  escheat  of  gavelkind  lands  upon  judgment  of 

death  (k)  for  felony  (l)  ;  and  some  other  peculiarities  of 

less  importance  belong  to  this  tenure  (???,).     The  custom 


(a)  Rob.  Gav.  45  (55,  3rd  ed.). 

(6)  Inchidin?^  estates  tail,  Litt. 
s.  2ti5;  Hob.' Gav.  52,  U  (64, 
119,  3rded.). 

(c)  Rob.  Gav.  44  (54,  3rd  ed.). 

Id)  Pofl,  ch.  ix. 

(e)  Litt.  s.  210,  265. 

(/)  Rob.  Gav.  92  (115,  3rd 
ed.) ;  3rd  Rep.  of  Real  Prop. 
Comrars.  p.  9  ;  Crump  d.  Woollej/ 
V.  Norwood,  7  Taunt.  362  ;  Hooh 
V.  Hook,  1  H.  &  M.  43  ;  Re 
Chenoveth,  1902,  2  Ch.  488;  in 
opposition  to  Bac.  Abr.  Descent 
(D),  citing  Co.  Litt.  140  a. 

{g)  PoH,  ch.  xii. 

(h)  Rob.  Gav.  193,  194,  217, 
218  (248,  249,  276,  279,  3rd  ed.) ; 
2  iilack.  Comm.  84  ;  Sandys, 
Consuetudinos  Kanciaj,  105  eq.  ; 
see  Stat.  8  &  9  Vict.  c.  100,  s.  3. 

(t)  Ante,  p.  31. 

(k)  Otherwi.se  in  case  of  out- 


lawry for  felon}'  or  abjuration  of 
the  realm  ;  see  ante,  p.  48. 

(/)  Rob.  Gav,  226  (288  sq., 
3rd  ed.).  The  custom  did  not 
extend  to  give  exemption  from 
forfeiture  on  high  treason. 

(m)  The  husband  is  tenant  by  Curtesy  and 
the  curtesy  of  a  moiety  only  of  dower  of 
hi3  deceased   wife's  land,   until  gavelkind 
he  marries  again,  whetiicr  there  lands. 
were  issue  born  alive  or  not ;  the 
^vidow  also  is  dowable  of  a  moiety 
instead   of   a   third  and   during 
widowhood  and  chastity  only  ; 
estates  in  fee  simple  were  devis- 
able by  will,  before  the  statute 
was  passed  empowering  the  de- 
vi.se  of  such  estates  ;    and  some 
other    ancient    privileges,     now 
obsolete,  were  attached  to  this 
tenure.     See  Rob.  Gav.  pn.fsim  ; 
.3rd  Rep.  of  Real  Prop.  Ct)innirs. 
p.  9. 
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Borougli- 

Enslisli. 


of  gavelkind  is  imdoul)t.odIy  of  great  antiquity  {n),  and 
its  existence  seems  to  be  owing  to  the  preservation  in 
Kent  of  old  English  la.w  with  regard  to  lands  holden 
by  paying  gafol  or  rent  (o).  It  is  still  held  in  high 
esteem  by  the  inhabitants,  so  that  whilst  ^ome  lands 
in  the  county,  having  been  originally  held  by  knights' 
service,  are  not  within  the  custom  (p),  and  others  have 
been  disgavelled,  or  freed  from  the  custom,  by  various 
Acts  of  Parliament  (q),  any  attempt  entirely  to  extin- 
guish the  peculiarities  of  this  tenure  has  uniformly 
been  resisted  (r).  There  are  a  few  places,  in  other 
parts  of  the  kingdom,  where  the  course  of  descent 
follows  the  custom  of  gavelkind  (s) ;  but  it  may  be 
doubted  whether  the  tenure  of  gavelkind,  with  all  its 
accompanying  peculiarities,  is  to  be  found  elsewhere 
than  in  the  county  of  Kent  {t). 

Tenure  subject  to  the  custom  of  borough-English 
owes  its  origin  to  the  old  law  of  tenure  in  I'turgage  {)(). 
It  prevails  in  several  cities  and  ancient  boroughs,  and 
districts  adjoining  to  them  ;  the  tenure  is  socage,  but, 
accoi'ding  to  the  custom,  the  estate  descends  to  the 
youngest  son  in  exclusion  of  alt'^^e" other  children  (x). 
The  custom  does  not  in  general  extend  to  collateral 
relations  ;  but  by  special  custom  it  may,  so  as  to  admit 
the  youngest  brother,  instead  of  the  eldest  (t/). 


(n)  See  Bracton's  Note-book, 
cases  0,  66G,  1644,  17(19  ;  Con- 
suetudines  Kancine,  1  Statutes  of 
the  Realm,  223. 

(o)  Somner  on  Gavelkind, 
61  sq.,  2nd  ed.  ;  Rob.  Gav.  20— 
31  (24—38,  3rd  ed.)  ;  Elton, 
Tenures  of  Kent,  60—53  ;  A^ino- 
gradoff,  Villenage  in  England, 
205  sq.,  247  ;  P.  &  M.  Hist.  Eng. 
Law,  i.  165,  ii.  269. 

(p)  Rob.  Gav.  40  (57,  3rd  ed.). 

iq)  See  Rob.  Gav.  75  (94, 
3rded.). 

(r)  An  express  saving  of  the 
custom  of  gavelkind  is  inserted 
in  the  Copyhold  Act,  1894,  stat. 
57  &  58   Vict.  c.  46,  s.   95,  re- 


placing 4  &  5  Vict.  c.  35,  s.  80. 

(s)  Kitchen  on  Courts,  200  ; 
Co.  Litt.  140  a. 

(0  See  Bac.  Abr.  tit.  Gavel- 
kind, (B)  3. 

(u)  Ante,  p.  43  ;  see  Vinogra- 
doff,  Vill.  in  Eng.  185  ;  P.  &  M. 
Hist.  Ensr.  Law,  i.  641,  642,  ii. 
277. 

(x)  Litt.  s.  165 ;  2  Black. 
Comm.  83.  Estates  tail,  as  well 
as  in  fee  simple,  descend  accord- 
ing to  this  custom  ;  Rob.  Gav. 
24  (120,  3rded.). 

(v)  Com.  Dig.  Borough-Eng- 
lish ;  Watk.  Descents,  89  (94. 
4th  ed.).  See  BiiJpr  v.  Wood,  1 
K.  &  J.  644. 
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The  toiiuro  of  ancient  demesne  exists  in  those  Ancient  dc 
manors,  and  in  those  only,  which  were  in  the  de-  "^'*"*^" 
mesne  {z)  of  the  Crown  in  the  reigns  of  Edward  the 
Confessor  and  William  the  Conqueror,  and  in  Domes- 
day Book  ^re  denominated  Terrce  Begis  Edioardi,  or 
Terrcc  Begis  (o).  The  socage  tenants  of  these  manors 
possessed  certain  imnuniities,  the  chief  of  which  was 
that  all  actions  concerning  the  title  to  their  land  must 
be  brought  hi  their  lord's  court  [h).  Before  the  year 
1833,  certain  judicial  proceedings  in  the  form  of  real 
actions,  (c)  were  necessary  to  effect  the  conveyance  of 
land  in  particular  cases  ;  and  these  proceedings  could 
only  take  place,  as  to  lands  in  ancient  demesne,  in 
the  lord's  court.  As  the  nature  of  the  tenure  was  not 
always  known,  much  inconvenience  frequently  arose 
from  the  proceedings  being  taken  in  the  usual  Court 
of  Connnon  Pleas  at  Westmmster,  and  these  mistakes 
gave  to  the  tenure  a  prominence  in  practice  which  it 
Avould  not  otherwise  have  possessed.  In  consequence 
of  the  substitution  in  the  year  1833  of  a  simple  deed 
for  the  judicial  proceedings  referred  to,  such  mistakes 
have  shice  been  impossible  [d).  And  owing  to  changes 
of  procedure'  made  in  the  year  1852  (c),  actions  for  the 


(z)  That  is,  manors,  of  which 
t lie  loidshi  [)  had  not  been  granted 
out  by  the  (Jrown  ;  and  in  which 
tiic  tenants  held  directly  of  the 
Crown  ay  lord  of  the  manor. 

(a)  2  Heriv.  Cop.  687. 

(6)  These  socage  tenants  hold- 
ing in  ancient  demesne  appear  to 
liave  been  the  successors  of  the 
rilluni  socheinanni  a  privileged 
class  of  tenants  in  villenage  uu 
the  ancient  demesne  of  the 
Crown,  whose  posses.'^ion  was 
protected,  not  in  the  King's 
Court,  but  by  a  special  writ 
issued  by  the  king  and  directed 
to  his  bailitl  of  the  manor.  See 
Kra.t.  fo.  7,  26,  200,  328  b ; 
J''lcta,  fo.  4  ;  Britt.  liv.  3,  cli.  2, 
i^  li  ;  F.  N.  J5.  11  F.  iM.,  12  r., 
13  D.  11 ;  1  Inst.  2UU  ;  Com.  L>ig. 


Ancient  Demesne ;  2  Ulack. 
Comm.  0!)  ;  3rd  Hep.  of  Real 
Prop.  Commrs.  p.  12  ;  Vinogra- 
doff,  Vill.  in  Eng.,  Essay  1.  eh. 
iii.  ;  P.  &  M.  Hist.  Eng.  l^w,  i. 
366  6'^.  ;  Maitland,  Domesday 
Book  and  Be}  ond,  65  ;  Merttens 
V.  mil,  1901,  1  Ch.  842. 

(c)  These  were  fines,  necessary 
to  convey  the  estates  of  married 
women,  and  recoveries  used  to 
bar  estates  tail  ;  see  post,  ch.  iii. 
and  viii. 

((/)  By  Stat.  3  &  4  WiU.  IV. 
c.  74  (the  Act  for  the  Abolition 
of  Eines  and  Recoveries),  ss.  4 — 
6,  the  mistakes  above  alluded 
to  wcro  corrected  as  far  as 
possible. 

(r)  I5yslat.  15  &  16  \  ict.  c.  76, 
bs.  168  A'Y- 


(;-2 


OF    COIU'OKEAL    IIEIIEDITAMENTS. 


rc'cuvfiy  of  land  held  iii  ancient  demesne  may  now  Le 
brought  in  the  ordinary  courts  of  law  without  the 
possibility,  which  previously  existed  (/),  of  the  de- 
fendants objecting  to  the  tribunal  {g).  So  that  this 
kind  of  socage  tenure  now  possesses  but  little  practical 
importance. 


Frankal- 
moign. 


So  much  then  for  the  lay  tenure  of  free  and  common 
socage,  with  its  incidents  and  varieties.  As  we  have 
seen  Qi),  the  spiritual  tenure  of  frankalmoign  was 
expressly  excepted  from  the  statute  12  Car.  II.  c.  24,  by 
which  the  other  ancient  tenures  were  destroyed.  It  is 
still  subsisting,  distinguished  in  modem  as  in  ancient 
times  by  its  innnunity  from  temporal  services,  even 
from  the  obligation  to  do  fealty  (i),  and  it  is  the  tenure 
by  which  the  lands  of  the  churcli  are  for  the  most 
part  hekl  {k). 


Incloaurc  of 

commou 

lands. 


In  connection  with  the  progress  from  ancient  to 
modern  tenure  and  ownership  we  may  here  notice, 
besides  the  diminution  of  the  lord's  interest,  another 
change,  which  has  also  greatly  helped  to  bring  about 
the  approximation  to  absolute  ownership  of  the  right 
of  a  freeholder  in  fee.  That  is  the  aboUtion  of  the 
common  field  system  of  cultivation.  This  was  generally 
effected  all  over  England  by  private  Acts  of  Parliament, 
passed  chiefly  between  1760  and  1845  Q),  for  the  m- 
closure  of  the  common  fields  of  particular  manors  and 
villages.  By  these  Acts  the  common  lands  were  set 
out  or  redistributed  so  as  to  allot  to  the  various  land- 
owners separate  holdings  lying  more  or  less  together, 
in  place  of  and  proportionate  in  size  to  their  former 


( / )  Adams  on  Ejectment,  229, 
4tb  ed. 

(g)  yce  Cole  on  Ejectment,  132, 
133. 

(/i)  Ante,  p.  54. 


(i)  See  ante,  p.  53. 

{k)  3rd  Report  o£  Real  Pro- 
perty Commissioners,  p.  7. 

(I)  kSeebohm,  Eug.  A'iil.  Comm. 
14,  15. 
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scattered  strips  {m).  The  consequence  of  this  was  au 
enormous  gain  in  the  direction  of  free  enjoyment  {n). 
Strips  of  land  in  a  common  field  were  subject  to  the 
customary  mode  of  cultivation  prevailing  in  the  village 
community,  and  to  the  common  rights  of  pasture,  when 
lying  fallow  (o).  But  the  inclosure  of  common  lands 
gave  to  each  landowner  a  holding,  which  he  might 
cultivate  as  he  would,  and  which  was  discharged  from 
his  neighbours'  rights  of  common. 

(»n)  See  Williams  on  Commons,  (n)  Ante,  p.  2. 

77 — 79,  2HJ  sq.  ;  Seebohm,  Eng.  (o)  Seebohm,  Eng.  Vill.  Coram. 

Vill.  Comm,   13,   14;    Scriitton,  11,12,450;  Vinogiadoff,  Vill.  in 

Commons  and   Common   Fields,  Eng.  230,  259  sq.,  398 — 100  ;  see 

ch.  vi.,  vii.  ante,  p.  41. 


(  t>l  ) 


CHAPTEK  11. 


OF  AN  ESTATE  IN  FEE  SIMPLE. 


In  the  precedmg  chapter  \vu  examined  the  tenure 
of  a  freehold  m  fee,  and  found  that  in  modern  times 
the  incidents,  which  mark  the  relation  of  lord  and  free 
tenant  of  a  fee,  rarely  occur  in  practice,  and  are  an 
insignificant  burden  on  the  tenant  and  of  small  profit 
to  the  lord.  l*or  the  latter  now  has  no  possibility 
of  deriving  any  substantial  benefit  from  his  position 
except  in  the  case  of  escheat,  and  this  can  only  happen 
when  the  tenant  dies  intestate  and  without  heirs.  We 
will  now  consider  the  incidents  of  freehold  estates 
generally,  and  the  tenant's  rights  and  liabilities  in 
respect  of  his  land  as  regards  all  other  persons  besides 
Estates  of  his  lord.  And  first,  estates  (a)  in  land  are  either 
IcBsthaa"'^  freehold  or  less  than  freehold.  Freehold  estates  are 
freehold.  either  estates  of  inheritance,  which  are  in  fee  simple 
(inheritable  by  heirs  generally),  or  in  tee  tail  (inherit- 
able only  by  heirs  of  the  donor's  body),  or  else  estates 
not  of  mheritance,  but  for  some  definite  period  of 
micertain  duration,  as  where  land  is  given  to  one  to 
hold  for  his  life,  or  the  life  of  another,  or  imtil  some 
particular  event  shall  happen.  Estates  less  than  free- 
hold arise  where  one  gives  land  to  another  to  hold  for 
a  certain  period  or  term,  or  at  the  donor's  will  only, 
or  where  one  occupies  another's  land  on  sufferance  {b). 
That  a  tenant  who  may  be  ejected  at  will  should  not 
have  a  freehold  is  hardly  surprising,  but  the  reader 
may    wonder    why    the    modern    leaseholder,  whose 

(a)  Sec  a?i/c,  pp.  7,  8.  Litt.  s.  57;    Co.  Litt.  43  b  ;    2 

(6)  15iact.  fo.  1*<)  b,  27  a,  207  a  ;       Jilaek.  Comm.  eh.  vii. — ix. 
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possession  is  in  every  way  secure,  and  who  frequently 
holds  for  a  term  exceeding  the  ordinary  duration  of 
human  life,  should  not  have  an  estate  of  freehold. 
The  reason  is  that  the  old  law  would  never  recognise 
the  possession  of  termors  as  the  possession  of  a  free- 
holding,  or  allow  them  to  use  the  freeholder's  remedies 
for  dispossession.  And  though  leasehold  interests  in 
land  afterwards  came  to  be  an  important  species  of 
property  in  land,  yet  they  were  protected  by  special 
remedies,  and  so  came  to  be  classed  apart  from 
freeholds  (c). 


Let  us  here  notice  that  the  essential  quality  of  Fieehuldera' 
ownership  belongs  equally  to  all  freehold  estates.  For  maintain  or 
every  freeholder,  whether  in  fee  shnple,  fee  tail,  for  I'^'^^^ver 

,.„  .  .   ,  .        .  possession. 

life  or  otherwise,  has  the  right  to  mamtam  or  recover 
possession  of  his  land  as  against  all  the  world  {d). 
While  ho  remains  in  possession  he  may  exclude  all 
others  'from  his  land  (e)  ;  and  if  he  be  wrongfully 
ejected,  he  may  recover  possession  of  his  land  by 
peaceable  (/)  entry  or  by  action  {g).  And  these  rights 
have  been  secured  to  freeholders  from  the  earUest 
days  of  our  common  law  (//). 


(c)  See  ante,  pp.  18,  28. 

id)  Ante,  pp.  2,  17. 

(e)  3  Jilack.  Gomm.  oh.  xii.  ; 
Bac.  Abr.  Trespass  (C.  F.). 

(/)  Forcible  entry  is  pro- 
hibited by  stats.  5  Ric.  II.  st.  1, 
c.  7  (c.  8  in  Ruflhead)  ;  15 
Kic.  II.  0.  2 ;  see  Beddall  v. 
Maitland,  11  Ch.  D.  174. 

[g)  The  real  and  mixed  actions 
given  by  the  common  law  to  free- 
holders were  abolished  in  1833. 
Hut  for  more  than  two  centuries 
previously  it  had  been  usual  to 
try  the  title  to  freehold  land  in 
the  action  of  ejectment.  Tills 
was  properly  the  leaseholder's 
remedy  for  dispossession  ;  but  it 
was  extended  to  frechokls  by 
means  of  the  fiction  of  a  lease, 
wliiehlhe  defendant  was  by  rule 
of  Court  prevented  from  disput- 

W.K.P. 


iiig.     In  1852  tlu"  old  proceedings  Action  of 
in  ejectment,  iiiclucUng  the  tic-  ejectment, 
tion  of   a  lease,  were  abohshed, 
and  a  simpler  form  of  action  was 
substituted,  enabhng  any  person, 
whether  freeholder,  copyholder, 
or  leaseholder,  to  recover  directly 
the  possession  of  land,  if  entitled 
thereto.     Since    the    Judicature  / 
Acts  began  in  1875,  this  action  Action  for 
has  been  termed  an  action  for'the  recovery 
the  recovery  of  land.     See  anle,  of  laud. 
pp.  17,  18,  24  ;   3  Black.  Comm. 
200— 20G  ;  stats.  3  &  4  Will.  IV. 
c.  27,  s.  30  ;    15  &  16  Vict.  c.  76, 
ss.    1138—221  ;     R.    S.    G.    1883, 
Orders  III.  (r.  G),  XII.  (rr.  25— 
29),  XVIII.  (r.  2),  XXI.  (r.  21), 
XLII.  (r.  5),  XLVII.,  an<l  Appx. 
A.  pt.  III.,  s.  4,  C.  s.  7,  II.  No.  .s. 
(/t)  See  nntc,  pp.  17,  is. 
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Estate  iu  fee         Of  freehold  estates,  let  us  first  take  an  estate  in  fee 
simple.  siniplo  ;  that  is,  an  estate  given  to  a  man  and  his  heirs 

simply  without  restriction  {i),  and  inheritable  there- 
fore by  his  blood  relations,  collateral  as  ^Yell  as  lineal, 
according  to  the  legal  rules  of  the  descent  of  a  fee  (k). 
yuch  an  estate  is,  as  we  have  seen  {I),  the  most  absolute 
property  which  a  subject  can  have  in  land.  It 
possesses,  indeed,  all  the  incidents  of  absolute  owner- 
ship, except  the  form  (m).  For  tenant  in  fee  simple 
I  may  freely  dispose  of  his  land  in  his  hfetime  or  by 
his  will,  and  that  either  for  his  whole  estate  or  for 
any  part  thereof,  as  for  a  term  of  years.  His  land 
may  be  taken  to  satisfy  his  debts  either  in  his  hfetime 
or  after  his  death.  And  he  has  the  light  oifree  enjoy- 
ment (n)  to  the  fullest  extent  which  is  consistent  with 
the  security  of  his  neighbours'  persons  and  property. 
It  must  not  be  supposed,  however,  that  all  these  advan- 
tages have  always  been  attached  to  the  possession  of 
fee.  On  the  contrary  they  w^ere  W'On  step  by  step, 
and  at  widely  dijfferent  periods.  It  is  a  constant 
disadvantage  to  any  one  attempting  to  expomid  real 
property  law',  that  so  many  matters,  apparently  simple, 
cannot  be  righth'  explained  without  referring  to  the 
history  of  law  and  to  times  long  gone  by.  But  for 
this  very  reason,  real  property  law  affords  a  pecuharly 
instructive  exercise  for  the  student.  From  no  other 
branch  of  the  law  is  he  hkely  to  gain  such  a  thorough 
conviction  of  the  futility  of  attempting  to  reason  about 
law  upon  instinct,  without  knowing  how  the  law 
became  what  it  is. 

Fee-simple  L^t  US  examine  first  the  fee-simple  tenant's  right  of 

tenants  right  ahenation  in  his  lifetime  (o).     It  appeai-s  from  Domes- 

01  alienation  -^  -^       , 

in  his  life-       day   that    before   the    Norman   Conquest  there  were 


time. 


(i)  Eract.  fo.  17  a  ;  Litt.  s.  1.  (m)  See  ante,  pp.  2,  3. 

(A-)  These  arc  given  iu  ch.  ix.,  («)  Ante,  p.  2. 

post.  (o)  As  to   tills,   see   P.    &   M. 

(I)  Ante,  p.  G.  Hist.  Eug.  Law,  i.  310  «(/. 
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certainly  some  free  landowners  who  could  dispose  of 
their  land  as  they  would  (p).  But  the  system  of 
feudal  tenure,  which  came  to  be  the  general  con- 
dition of  holding  land  freely  after  the  Conquest,  was 
essentially  restrictive  of  alienation.  For  the  grant 
of  a  fee  to  a  man  and  his  heirs  was  not  originally 
construed  as  conferring  upon  the  grantee  the  whole 
property  in  the  land  bestowed.  On  the  contrary,  he 
was  regarded  rather  as  taking  only  a  right  to  enjoy 
the  land  himself  so  long  as  he  lived  ;  while  his  heir, 
who  was  by  the  grantor's  bounty  appointed  to  succeed 
to  a  similar  right,  was  considered  as  acquiring  thereby 
a  substantial  interest  in  the  land  (g).  The  lord  himself, 
too,  retained  valuable  rights  over  the  land  ;  for  the 
services  reserved  on  the  grant  of  a  fee  were  a  charge 
upon  the  land,  and  if  they  fell  mto  arrear,  ho  had 
the  remedy  of  distress  by  seizing,  and  impounding  Diatrcss. 
as  a  pledge  for  performance  of  the  services,  any 
chattels,  which  were  upon  the  land  (;•).  The  lord 
also  had,  as  wo  have  seen  (s),  the  right  to  repossess 
the  land,  as  his  escheat,  on  failure  of  the  tenant's 
heirs.  Li  subinfeudation,  or  the  grant  of  a  feo  to 
bo  held  of  himself  (/),  the  tenant  found  means  of 
tlisposing  of  his  land  without  actually  breaking  the 
feudal  tie  between  his  lord  and  himself ;   but  it  seems 

(p)  Tliose,  of  whom  it  is  ic-  ii.  Ixxxv.  sq.,  'JO  sq. 

corded  that  they  could  give  or  (q)  Butler's  note  (vi.  5)  to  Co. 

sell    their   lands    Avithout    their  Litt.    191    a ;     Hallam,    Middle 

lord's  licence,  or  as  thej'  would.  Ages,    i.     159 — 183  ;     Palgrave, 

or  could  go   where  they  would  English   Commonwealth,   vol.   i. 

with  their  land  ;  see,  forexainplc,  pp.  5{)d  sq.,  vol.  ii.  pp.  ccxci.  sq.  ; 

Domesday,  30  lj,;}l.  34,  127,  i;}0,  Glanv.    vii.    1;     ytubbs.    Const. 

210  ;   Maitlaud,  Domesday  Book  Hist.  ,S^  93—90  ;  and  see  P.  &  M. 

and  Beyond,  40—50,  ()7  "«/.     it  Hist.  "  Eng.    Law,    i.    295 — 297, 

is  wortiiy  of  note  tiiat  in  places  320  sq.,  ii.  300  sq. 

where  the  okl  English  customs  (r)  Clanv.   ix.    8  ;     Bract,   fo. 

were    best    ineserved    we    lintl  150  a,  217  ;    Britt.  liv.  1,  ch.  28, 

customs  alleged  for  freemen  to  y\^   13 — 15,  liv.   3,  ch.  4,    v^^    10, 

.>sell  their  lanils  as  they  will  ;   see  23  ;    P.   &  M.   Hist.   Eng.   I>aw, 

customs   of    Newxastle-on-Tyne,  i.  215 — 217,  334,  ii.  573  ;  13  L. 

Stubbs,  Select  Charters.  n2.'2ud  Q.  K.  288,  289. 

cd.  ;    Consuctudines   Kan(-ia\    I  (•'<)  Anl)",  p.  48. 

Slatutcs    of    the    Realm,    223  ;  (I)   Aitk,  p.  38. 
bcldcu  fciocy.  Borough  Cuttoms, 
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Progress  of 
right  of 
alienation  as 
against  heir. 


I'rank- 
marriagc. 


that  at  first  he  could  not,  even  by  subinfeudation, 
^ivc  his  grantee  a  vaHd  title  to  the  land  without  tlie 
fconfirmation  both  of  his  heir  and  of  his  lord  (?/-).  But 
IfesTi  general  English  law  of  tenures  grew  up  under 
the  influence  of  regular  decisions  of  the  king's  court, 
these  restrictions  on  ahenation  Avere  gradually  relaxed. 

Inroad  was  first  made  upon  the  interest  of  the  heir. 
For  we  learn  from  Glanville  {x)  that  in  Henry  the 
Second's  reign  an}'  freeholder  might  give  away  fart  of 
his  land  at  will,  either  with  his  daughter  in  marriage, 
or  in  remuneration  of  service,  or  to  a  rehgious  place  in 
ahus  (y)  ;  and  his  heirs  were  bound  to  warrant  {z)  gifts 
so  reasonably  matle  (a).  At  the  same  time  a  larger 
right  of  ahenation  was  enjoyed  over  lands  which  a  man 
had  acquired  by  purchase  than  over  those  of  which  he 
had  become  possessed  by  inheritance  :  but  even  in  the 
case  of  purchased  lands  a  tenant  in  fee  could  not  by 
alienation  entirely  disinherit  an  heir  sprung  of  his  own 
body,  though  he  might  defeat  the  expectation  of  his 
collateral  heirs  (b).  The  allowing  of  such  gifts  as  the 
above  forms  an  important  step  in  the  progress  of  the 
right  of  alienation.  For,  when  lands  were  given  to  a 
daughter  on  her  marriage,  the  daughter  and  her 
husband,  or  the  donees  in.  jrank-marriagc,  as  the}'  were 
called,  held  the  lands  granted  to  them  and  the  heirs  of 
their  two  bodies  jree  from  all  7)ianner  of  service  to  the 
donor  or  his  heirs  (an  oath  of  fealty  (c)  excepted),  until 


{u)  This  may  be  inferred  from 
the  existence  of  numerous  early 
charters  of  confirmation,  both  by 
heir  and  lord.  The  heir,  how- 
ever, usually  confirms  after  the 
grantor's  death  on  his  succession 
to  the  lordship  created  bj^  the 
subinfeudation  :  and  such  a  con- 
firmation may  be  no  more  than 
a  formal  acknowledgment  of  the 
feudal  tie.  Doubtless  in  many 
cases  the  object  of  getting  the 
heir's  confirmation  was  to  make 
valid  a  gift  of  land  made  by 
the  ancestor  \\ithuut  delivery  of 


possession.  See  Mad.  Form. 
Arg.,  Nos.  69—120,  285,  293, 
295,  316,  319,  41.5,  419,  460,  464, 
512,  525,  547  ;  Cartulary  of  the 
Abbey  of  Ramsay,  Rolls  ed.  i. 
135,  139,  147,  154,  159  ;  Glanv. 
vii.  1  ;  Bract,  f  o.  389  a  ;  P.  &  M. 
Hist.  Eng.  Law,  i.  321—324, 
ii.  307  sq.,  324—328. 

{x)  Lib.  vii.  c.  1. 

(y)  See  ante,  pp.  14,  38,  39,  53. 

(z)  8ee  ante,  p.  38. 

(a)  Glanv.  vii.  2. 

{!))  Glanv.  vii.  1. 

(c)  Ante,  pp.  47,  51. 
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the  fourth  degree  of  consanguinity  from  the  donor  was 
passed  {d) ;  and  the  grantees  of  lands  in  frankahnoign 
were,  as  we  have  seen  (e),  for  ever  free  from  every  kind 
of  temporal  service.  So  that  in  these  cases  little  or 
nothing  remained  for  the  heir  of  the  grantor.  Nor  was 
the  heir  always  much  better  off  if  liis  ancestor  granted 
part  of  his  land  in  return  for  services.  For  though  the 
services  reserved  on  the  grant  mig^t  in  some  cases  be 
a  fair  equivalent  for  the  gift  of  the  land,  in  others  the 
main  consideration  for  the  gift  was  the  payment  of 
a  sum  of  ready  money  to  the  grantor  as  a  fine,  and  the 
services  reserved  were  of  little  or  no  value,  and  only 
intended  to  preserve  an  acknowledgment  of  the 
tenure  (/).  The  current  of  decision,  however,  had 
set  in  favour  of  the  right  of  aHenation  ;  and  in  Henry 
the  Third's  reign,  the  son  wholly  disinherited  by  his  I 
father's  aHenation  was  denied  any  remedy  at  law  (g).  \ 
Bracton,  writing  in  the  same  reign,  lays  down  Qi)  that, 
in  the  case  of  a  gift  of  land  to  a  man  and  his  heirs, 
the  donee  acquires  the  land  by  gift,  and  his  heir  after 
him  takes  it  by  successwn ;  but  acquires  nothing 
therein  by  the  gift  made  to  his  ancestor.  In  other 
words,  on  the  grant  of  a  fee  simple,  the  heir  takes 
nothing  by  pur  chase  {i),  a  term  extended  to  any  cause  Purchase, 
of  acquisition  of  land,  by  a  man's  own  agreement  and 
not  by  descent  (h)  ;  he  obtains  only  tlie  expectation  of  Hoii's 
inheritance,  and  has  no  estate  or  interest  in  the  laDd  (^|  ^'  ^^  '^"*^^' 
And  this  remains  law  to  this  day.    So  that  ever  since 

{d)  Glanv.  vii.  18  ;   Bract,  fo.  2,  ch.  5,  ^  1. 
21  ;  Litt.  S3.  17,  19,  20.  (k)  Litt.  s.  12  ;  Co.  Litt.  IS  ii. 

(e)  Ante,  p.  53.  (I)  Litt.    s.    440.     An    heir's 

(/)  See  Madox,  Form.  Angl.,  expectancy  is  but  a  bare  possi- 

Nos.    299,    300,    302—305,    311,  6//%  not  assignable  at  law  ;  LkI. 

312,313,317,320—323,320,327,  Kenyon,   C.J.,  Jones   v.   Jioe,   3 

329,  330,  331,  400,  408,  472,  473,  T.  R.  88,  93  ;  Carlrlon  v.  Ldghton, 

509,  518  ;    Kot.  HuikI.  ii.  301—  3  Mer.  ()()7  ;    AUcard  v.   Walker, 

390,  as  to  the  tenure  of  and  title  1890,  2  Ch.  309.     IJiit  it  scoin.s 

to  houses  in  Cambridge.  tliat  an  Iieir  may  make  a  contract 

(g)  Bracton'a  Not«  Book,  caso  deaUng  with  his  expectancy,  and 

1054.  may  bo  compelled  to  perform  it 

(h)  Fo.  17  a.  specuficallv  in  (Hjiiitv  ;    llohfon  v. 

(0  Fleta,  fo.  185  ;  Mrittnti,  liv.  Trevor,  2  i'.  W.  I'tT;    Wdh,  ml  v. 
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Prngrpsf?  of 
right  of 
alienation  as 
against  lord. 


As  respects 
the  lord's 
services. 


Bracton's  time,  a  gift  to  a  man  and  his  heirs  generally 
has  enabled  the  grantee  either  entirely  to  defeat  the 
expectation  of  his  heir  l)y  an  absolute  conveyance  in 
his  lifetime,  or  to  prejudice  his  heir's  enjoyment  of  the 
descended  lands,  by  obliging  him  to  satisfy  any  debts, 
or  demands  to  tBe'value  of  the  lands  according  to  the 
ancestor's  discretion.  For  the  very  circumstance  that 
the  land  was  given  to  him  and  his  heirs  has  enabled 
him  to  convey  an  interest  in  the  land  to  last  as  long 
as  his  heirs  continue  to  exist. 

The  interest  of  the  lord  in  the  land  held  liy  his 
tenant  in  fee  was,  it  will  l)e  remembered,  of  two  kinds  ; 
liin;  right  to  the  services  reserved  to  him,  and  his 
chance  of  escheat.  Subinfeudation  ])y  his  tenant 
could  not  deprive  him  of  his  right  to  the  services, 
which  remained  a  charge  upon  the  land  into  whoseso- 
ever hands  it  might  come  (m).  But  the  enforcement 
of  such  services  was  rendered  more  difficult  hj  the 
division  of  the  lands  into  various  owaierships  (??). 
Accordingly  we  find  it  enacted  in  ]\ragna  Charta  (o) 
that  no  free  man  should  give  or  sell  any  more  of  his 
land  than  so  as  what  remained  might  be  sufficient  to 
answer  tlie  services  he  owed  to  his  lord.  Sulnnfeu- 
dation,  too,  deprived  the  lord  of  some  of  the  most 
valuable  fruits  of  tenure ;  for  the  wardship  and 
marriage  ( j))  of  infant  heirs  belonged  to  the  lords  of 
whom  they  immediately  held  their  lands.  But  in 
spite  of  these  consequences  legal  opinion  pronounced 
in  favour  of  the  right  of  alienation.  Bracton  strenu- 
ously maintains  that  a  donee  of  land  ma}^  alien  over 
without  doing  wi'ong  to  his  lord,  and  any  consequent 
loss  of  services  by  the  latter  is  but  damnum  sine 


Wetherei,  2  Sim.  183  ;  Re  Clarke, 
35  Ch.  D.  109,  36  Ch.  D.  348  ; 
Tailhy  v.  Official  Receiver,  13 
App.Ca.  523,  529—531,  543  ;  see 
Re  FAlenhorough,  1903,  1  Ch.  697. 
(m)  Bract,  fo.  263  b  ;  Co.  Litt. 
43  a  ;   P.  &  M.  Hist.  Eng.  Law, 


i.  215— 217. 

(n)  See  Bract,  fo.  156  a,  217  a. 

(o)  2nd  Charter  of  Henry  III. 
c.  39  ;  see  Bracton's  Note  Book, 
case  1248  ;  P.  &  M.  Hist.  En?. 
Law,  i.  313. 

(p)  Ante,  p.  47. 
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injuria  (q).     He  also  lays  clown  (r)  that  a  tenant  may 

absolve  himself  from  his  feudal  obligation  to  his  lord 

by  disposing  of  his  whole  tenement  to  another  in  fee 

to  hold  of  his  lord,  and  that  whether  his  lord  will  or 

no.     The  tenant  could  not,  however,  make  a  grant  of 

part  of  his  land  to  be  holden  of  his  lord  without  his 

lord's  consent ;  for  the  services  reserved  on  any  grant 

were   considered   as    entire   and   indivisible    in    their 

nature  (s).     Without   his    lord's    consent    the    tenant 

could  alien  part  of  his  land  by  subinfeudation  only. 

The  last  step  in  the  progress  of  alienation  was  the  As  regar(i>^ 

infringement    of    the   lord's    right    of    escheat.     If   a  5^„!'?'^**, 

^  o  or  escheat. 

tenant  in  fee  granted  his  land  by  way  of  subinfeudation 
to  another  and  his  heirs,  the  grantor's  lord  could  liave 
no  chance  of  escheat,  so  long  as  the  grantor  had  heirs 
to  warrant  his  gift  (t).  But  it  appears  that  at  first  a 
tenant,  who  had  no  heirs,  could  not  alien  so  as  to  liar 
his  lord's  claim  to  have  the  lands  after  his  death  as  an 
escheat  (u).  As  the  advantages  of  a  free  power  of 
disposition  became  apparent,  a  new  form  of  grant  was 
introduced  with  the  object  of  bestowing  the  power  of 
alienation,  notwithstandmg  want  of  heirs  of  the  donoo. 
The  lands  were  given,  not  merely  to  the  tenant  and 
his  heirs,  Ijut  to  him  and  his  heirs,  or  to  idhomsocver 
lie  might  ivish  to  rjive  or  afisign  the  land,  or  with  other 
words  expressly  conferring  on  the  tenant  the  power 
of   alienation  {x).     If   the   tenant  under   such  a   gift 

{q)  Bract,  fo.  45  b,  40  a,  203  b.  20.3  b  ;   see  P.  &  M.  Hist.  Eng. 

I  think  it  is  evident  that  Bracton  Law,  i.  313,  ii.  25,  20. 

is  here  demolishing  a  contrary  (r)  Fo.  81  a. 

opinion.     This  supports  tiie  in-  (s)  Co.  Litt.  43  a  ;    P.  Sc  M. 

ferenco  that  the  lord's  consent  Hist.  Eng.  Law,  i.  314, 

had  been  previously  considered  (/)  Bract,  fo.  37  b  ;   Flola,  fo. 

necessary  to  enable  tlie  tenant  17!) ;   Bri(t.  liv.  2.  oh.  4.  {  2. 

to  make  a  valid  gift  of  liis  land  (u)   Bract,  fo.  11  b,  12  I).  20  a, 

{ante,  p.  08);    and  so,   1  tliink.  29  b,  30  a.  02  b,  134  a,  381  b. 

does  the  fact  that,  if  a  grant  of  300  a,  412  b;  Fleta,  fo.  178,  189, 

land  were  made  in  fee   with  a  191  ;     l?ritt.    liv.  2,  ch.  3,    ^^   ."», 

prohibition    of    alienation,     tiie  eh.  4,  ^  2,  ch.  0,  ^  1,  ch.  10,  ^v  3, 

prohibition  was  consideretl  vaUd  liv.  3,  ch.  4,  ^  2. 
in  Bracton's  time  ;    fo.  40,  47. 

(x)   It  appi-ars  that  attempts,  wliieh  neaily  suocpedcd,  were  iua<It> 
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Fines. 


Fine  and 
non-claim. 


assigned  his  land  to  another  in  fee,  the  latter  and  his 
heirs  had  the  riglit  to  hold  the  land,  on  failure  of  the 
former's  heirs,  as  tenants  of  the  former's  lord,  who  was 
hj  his  original  gift  bound  to  warrant  quiet  possession 
^  to  the  assigns  as  well  as  the  heirs  of  his  donee  (y).  A 
power  of  alienation  was  thus  bestowed,  which  post- 
poned indefinitely  the  lord's  right  of  escheat.  And 
even  when  lands  had  been  given  to  a  tenant  and  his 
heirs  only,  his  power  of  granting  over  the  land,  with 
full  liberty  of  alienation  for  so  long  as  his  heirs  should 
exist,  made  it  increasingly  difficult  for  his  lord  to  secure 
the  benefit  of  an  escheat  {2).  In  addition  to  this,  it 
appears  that  early  in  the  reign  of  Edward  I.  a  further 
encroachment  on  the  lord's  interests  was  sanctioned 
by  judicial  opinion  ;  for  it  seems  then  to  have  been 
considered  that  alienation  in  fee  by  a  tenant  holding 
to  him  and  his  heirs  would  deprive  the  lord  of  his 
escheat    on    failure    of    the    tenant's    heirs  (a).     The 

to  gain  the  power  of  alienation  by  will  by  taking  grants  to  the  grantee 
and  his  heirs  or  to  whomsoever  he  might  give  or  devise  the  land  ; 
Bract,  fo.  49  a,  381  b,  412  b  ;  P.  &  M.  Hist.  Eng.  Law,  ii.  14.  26. 

(y)  Bract,  fo.  17  b,  20  a,  37  b,  381  b  ;  Bracton's  Note  Book,  case 
1289  ;  Meta,  fo.  197. 

(r)  It  is  probable  that  the  practice  of  convejnng  lands  by  fine 
worked  adversely  to  the  lord's  interests.  A  fine  was  an  agreement 
of  compromise  made  by  leave  of  the  Court  between  the  parties 
originally  to  a  genuine  but  afterwards  to  a  fictitious  action,  whereby 
the  lands  in  question  were  acknowledged  to  be  the  right  of  one  of 
them  ;  and  it  was  enrolled  among  the  records  of  the  Court.  A  fine 
was  so  called  because,  having  the  effect  of  a  judgment  in  a  writ  of 
right,  the  highest  form  of  real  action,  it  put  an  e7id,  not  only  to  the 
matter  in  dispute,  but  also  to  all  claims  to  the  land  not  made,  when 
Bracton  wrote,  at  the  time  of  the  fine,  but  in  the  reign  of  Edward  I., 
within  a  year  and  a  day  afterwards.  Parties  having  rights  to  land, 
of  which  they  were  not  in  possession,  were  thus  liable  to  be  barred 
of  their  rights  by  a  fine  levied  (as  it  was  said)  by  the  tenant  in  posses- 
sion, and  non-claim  on  their  part  within  due  time  unless  they  were 
under  some  disability.  See  Glanv.  lib.  viii.  ;  Bract,  fo.  435  b  sq.  ; 
Fleta,  fo.  443  ;  stat.  18  Edw.  I.  st.  4  ;  Thomas  of  Weijland's  case,  Rot. 
Pari.  i.  66 ;  Plowd.  357  ;  2  Black.  Comm.  348  sq.  :  Cruise  on  Fines, 
ch.  i.,  viii.  ;  Maitland,  L.  Q.  R.  vol.  vi.  p.  22  ;  P.  &  M.  Hist.  Eng. 
Law,  ii.  94  sq. 


(a)  I  think  that  this  may  be 
inferred  from  the  preamble  of 
stat.  18  Edw.  I.  c.  1,  and  from 
the  doctrine  which  api^ears  by 
the  preamble  of  stat.  13  Edw.  I. 


c.  1,  to  have  been  established  as 
to  the  alienation  of  conditional 
fees ;  see  next  chapter ;  see  also 
Mirror,  Abuses  of  the  Common 
Law,  ^^  50,  &  ch.  v.  sect.  5.     We 
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barons  of  the  time  of  Edward  I.  accordingly,  perceiving 
that,  hj  the  continual  subinfeudations  of  their  tenants, 
their  privileges  as  superior  lords  were  being^iliiaily 
ta^M~arway7^were"  faiia  ■to~Tl'§'&enf 'to  tlie^'compromise 
of  the  question  of 'fenaifis'  alienation  contained  in 
the  before-mentioned  statute  of  Quia  Emptores  {b).  statute  of 
As  we  have  seen,  this  statute  recognised  the  right  of  Emptores. 
every  free  tenant  in  fee  simple  to  sell  his  land  or  part 
thereof  at  will ;  but  prohibited  the  practice  of  subin- 
feudation by  providing  that,  on  the  alienation  of 
land  to  be  held  in  fee  simple,  the  alienee  should  hold 
the  land  of  the  same  immediate  lord  and  by  the  same 
services  as  the  alienor  held  it  before.  The  Act  further 
provided  that,  on  the  alienation  in  fee  simple  of  part 
of  a  tenement,  the  alienee  should  hold  it  of  the 
alienor's  lord  immediately,  and  should  be  charged 
with  an  amount  of  service  to  him  proportionate  to  the 
extent  of  his  purchase.  The  statute  of  Quia  Emptores 
is  still  in  force.  Its  effect  has  been  to  secure  to  evrry  its  eflPect. 
tenant  in  fee  the  right  to  substitute  another  in  his 
place,  as  to  the  whole  or  part  of  his  land,  to  hold  as 
long  as  the  new  tenant's  heirs  may  last,  independently 
of  the  existence  of  any  heirs  of  the  former  tenant : 
and  that  whether  the  land  were  originally  given  to 
the  former  tenant  and  his  heirs  only,  or  to  him,  his 
heirs  and  assigns  (c).  This  statute  did  not  extend  to 
those  who  held  of  the  king  as  tenants  in  capite,  who 
were  kept  in  restraint  for  some  time  longer  (d).  Free 
liberty    of    alienation    was,    however,    subsequently 

may  note  that  it  was  sett  led  in  &  n.  (2). 

Bracton's  time  <hat  if  a  tenant's  (c)  Apparent!}'    the    Act    was 

heirs  failed  hj^  his  attaindei  for  not  immediately  understood  to 

felony,  his  ahenation  in  fee  before  have  this  effect;    see  Fleta,  fo. 

committing  the  felony  could  not  189,  191  ;   IJritt.  liv.  2,  ch.  3,  ^  5, 

be  avoided  either  by  his  lord  or  ch.  4,  §  2,  ch.  G,  ^  I,  eh.  10,  ^n  3  ; 

by  the  king  ;  Bract,  fo.  23,  29  b,  both  of  which  treatises  arc  of  the 

30,  130  a  ;    see  also  Thomas  of  time  of  Edw.  1.  and  mention  the 

WeylaniVs  case.  Rot.  Pari.  i.  (10,  statute.     But  eventually  tlie  law 

J'.  &  M.  Hist.  Eng.  Law,  ii.  \\.  was  so  settled  ;  sec  Litt.  ss.  1.  105. 
{h)  18Edw.  I.e.  1;  rtx'c,  p.  :{9;  {d)  As  to  thi.s  see   P.    &   M. 

P.  &  M.  Hist.  Eng.  Law,  i.  318  Hist.  Eng.  Law,  i.  3l(i— 320. 
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acquired  by  them  (e)  ;  and  the  right  of  disposing  of  an 
estate  in  fee  simple  by  act  inter  vivos  is  now  the  un- 
disputed privilege  of  every  tenant  of  such  an  estate. 

Partial  As  a  tenant  in  fee  simple  may  alienate  his  whole 

tenrnt'iTfee.  estate,  SO  he  may  dispose  of  any  part  of  it.  Thus  he 
may  freely  grant  to  others  estates  for  life  or  in  tail, 
grant  leases  of  his  lands  for  any  number  of  years,  and 
charge  on  them  the  payment  of  any  sum  of  money  by 
way  of  mortgage  or  otherwise  ;  and  every  such  partial 
alienation  will  hold  good  against  his  heir  and  his 
lord,  as  well  as  the  grant  of  his  whole  estate.  The 
naluro  of  the  interests  so  created  will  be  explained  in 
subsequent  chapters. 


Alienafclnn  liy 
will. 


Rome 
freeholds 
devisal)le  1)y 
custoni. 


Conveyance 
to  uses  to  be 
appointed 
by  will. 


The  power  of  alienating  lands  by  will  was  not 
generally  obtained  till  a  much  later  date  than  that  of  the 
statute  of  Quia  Emptores.    Itjiasbeen  mentioned  that, 
freeholds  were  not  devisable  by  will  at  common  law  (/ ), 
in  consequence  of  the  rule  laid  down  after  the  establish- 
ment of  the  law  of  feudal  tenure,  that  deliver}-  of 
possession  in  the  tenant's  lifetime  was  necessary  to 
complete  any  gift  of  a  free  holding  of  land  (g).     In 
certain  places,  however,  freehold  lands  were  devisable 
by  will  by  virtue  of  a  special  custom.    Thus  tenants  \ 
in  fee  simple  of  gavelkind  lands  (h),  and  of  lands  held  I 
in  burgage  {i)  in  the  City  of  London,  and  some  other  I 
ancient  cities  and  boroughs,  enjoyed  the  privilege  off 


devising  their  lands  (k).     In  process  of  time  a  method 
of   devising   lands  by  will  was  covertly  adopted  by 


(e)  See  ante,  pp.  39,  n.  {u),  48, 
n.  (2/). 

(/)  Ante,  p.  19.  It  appears, 
however,  that  before  the  Norman 
Conquest  it  was  lawful  in  Eng- 
land to  dispose  of  lands  by 
writing  to  take  effect  after 
death ;  see  Kemble,  Codes 
Diplomaticus,  Introd.  vol.  i.  pp. 
cviii. — cxii.  ;  P.  &  M.  Hist.  Eng. 
Law,  ii.  312  -tq.  And  it  is  note- 
worthy  that   the   places   where 


lands  were  devisable  after  the 
Conquest  were  precisely  those 
whichhadbeensuccessfulin  main- 
taining their  ancient  customs. 

(g)  Glanv.  vii.  1,5;  Bract,  fo. 
38  b,  39  b,  270  a. 

{h)  Ante,  p.  59,  n.  (»i). 

(0  Ante,  p.  43. 

{k)  Bract,  fo.  49  a,  272  a,  409  b, 
410  ;  Litt.  ss.  167—169  ;  Selden 
Socy.  Borough  Customs,  ii.  xoii. 
sq.,  90  sq. 
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means  of  conversances  to  other  parties,  to  such  uses  as  i 

the  person  conveying  should  appoint  hy  his  will  (T).  I 

This  indirect  mode  of  devising  lands  was  intentionally 

restrained  b}^  the  operation  of  a  statute,  passed  in  the 

reign  of  King  Henry  VIII.  {m)  and  known  by  the  name 

of  the  Statute  of  Uses,  to  which  we  shall  hereafter  have 

occasion  to  make  frequent  reference.     But  only  five 

years  after  the  passing  of   this  statute,  lands  were  Lands  made 

expressly    rendered    devisable    by    will.     This    great  ^^1^^^,!^^ ''^ 

change  in  the  law  was  effected  by  statutes  of  the  32nd  i 

and  34th  of  Henry  VIII.  (w),  which  empowered  tenants  |  [ 

in  fee  simple  to  devise  all  their  lands  holden  in  socage,  1 1 

but  two-thirds  only  of  those  holden  l)y  knights'  service. 

8o  that  it  was  not  until  the  year  1G45,  when  all  military 

tenures   were   turned  into  socage  (o),   that  the  right 

of  devising  freeholds   by  will  became  complete  and 

universal.    At   present,   every   tenant   in  fee   simple 

fully  enjoys  the  right  of  alienating  his  lands  by  will 

under  the  Wills  Act,  1837  (j)).     As  we  have  seen  (5), 

under  the  Land  Transfer  Act,  1807  (r),  fee  simple  estates 

devised  l)y  will  now  a  est  in  the  testator's  executors 

o]-  administ.rator  in  the  first  instance,  and  may  be  sold 

])y  them  or   him  to  satisfy   the   testatoi's  debts    or 

testamentary  or  administration  expenses;  but  subject 

to  this,  the  devisee  retains  the  beneficial  interest  therein, 

and  may  require  the  same  to  be  conveyed  to  him. 

Blackstone's  exjilanation  of  an  estate  in  fee  simple 
is  that  a  tenant  in  fee  simple  holds  to  him  and  his 
heii's  for  ever,  generally,  absolutely  and  simply,  with- 
out mentioning  ivhat  heirs,  but  referring  that  to  his 
own  pleasure,  or  the  disposition  of  the  law  (s).     But 


(l)  Perk.  8s.  528,  537. 

(m)  Stat.  27  Hen.  VIIT.  o.  10. 

(n)  Stats.  32  Hen.  VIII.  e.  1  ; 
34  &  35  Hen.  VIII.  c.  5  ;  Co. 
Litt.  Ill  b,  n.  (1). 

(o)  Ante,  p.  rA. 

(7))Stat.  7Will.  IV.  andl  Viet, 
c.  2t),  .s.  3, 


(q)  Ante,  p.  29. 

(/•)  Stat.  GO  &  61  Vict.  c.  65, 
Part  I. 

(.9)  2  Black.  Coram.  104.  See. 
however,  3  Blaek.  Comm.  224, 
where  tlie  eorrect  account  is 
given. 
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The  lu'ir  is 
appointed  liy 
law. 


Assigns. 


tlio  idea  of  nominating  an  heir  to  snocoed  to  the 
inheritance  has  no  place  in  the  EngHsli  law,  however 
it  might  have  obtained  in  the  Eoman  Jurisprudence. 
The  heir  is  alwaj^s  appointed  by  the  law,  the  maxim 
being  Solus  Deus  Jiceredem  facere  j)otest,  non  homo  (t)  ; 
and  all  other  persons,  whom  a  tenant  in  fee  simple 
may  please  to  appoint  as  his  successors,  are  not  his 
Jieirs  but  his  assigns.  Thus,  a  purchaser  from  him  in 
his  lifetime,  and  a  devisee  under  his  will,  are  alike 
assigns  in  law%  claiming  in  opi^osition  to,  and  in 
exclusion  of  the  lieir  who  would  otlierwise  have 
become  entitled  (u). 


Exceptions  to 
right  of 
ahenation. 


Alienation 
into  mort- 
main. 


There  are  certain  exceptions  to  the  general  power 
of  disposition  now  incident  to  the  ownership  of  lands. 
Some  of  these  arise  from  the  personal  incapacity  of 
the  tenant,  an  instance  of  which  has  been  noticed  in 
the  case  of  an  infant,  or  person  under  the  age  of 
twenty-one  years  (x).  As  the  incidents  of  every  estate 
in  land  may  be  affected  by  the  personal  incapacity  of 
the  tenant,  the  modifications  made  thereby  will  be 
explained  in  a  subsequent  part  of  the  book.  In  the 
meantime,  all  that  is  said  respecting  a  tenant  of  land 
whatever  his  estate,  must  be  understood  as  applying  to 
the  ordinary  Englishman  of  full  age  and  sound  mind. 
Other  exceptions  to  the  power  of  alienating  land  arise 
in  respect  of  the  objects  for  which  the  disposition  is 
made.  Thus  the  alienation  of  land  to  or  for  the  benefit 
of  a  corporation  {y)  into  mortmain  (z),  otherwise  than 
under  the  authority  of  a  royal  licence,  or  a  statute,  is 
a  cause  of  forfeiture  to  the  lord  of  the  fee  ;  or  if  he 
fail  to  enter  within  a  year,  to  his  superior  lord  :  and 
in  default  of  entry  thereon  by  any  mesne  lord,  to  the 


(t)  I  Reeve's  Hist.  Eng.  Law, 

*Corporation    105  .  Co.  Litt.  191  a,  n.  (I),  vi.  3. 

{u)  Hogan  v.  Jackson,  Co\vp. 

305  ;   Co.  Litt.  191  a,  n.  (1),  vi. 

10. 

(.r)  Ante,  p.  50. 


{y)  *A  Corporation  is  an  arti- 
ficial person  enjoying  by  fiction 
of  law  the  capacity  of  holding 
property,  and  immortal  exist- 
ence ;  see  fost,  ch.  xii. 

{z)  See  ante,  p.  53,  n.  [m). 
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Crown  (a).  The  penalty  of  forfeiture  was  origiually 
imposed  on  the  alienation  of  land  into  niortmam  in 
order  to  prevent  the  gift  of  land  to  religious  houses, 
whereby  the  king  and  the  other  lords  were  deprived 
of  the  services  and  fruits  of  tenure  (b).  And  it  was 
formerly  necessary,  in  order  to  convey  land  into  mort- 
main without  incurring  forfeiture,  to  have  the  licence  Licence  in 
not  only  of  the  Crown  but  also  of  the  lord  of  the  fee  iii'->i't"i>i"i- 
and  every  other  mesne  lord  (c).  But  in  modern  times 
the  rights  of  mesne  lords  having  become  comparatively 
trifling  {d),  the  licence  of  the  Crown  alone  has  been 
rendered  b}^  Parliament  sufficient  for  the  purpose  (c).  | 


So  that  at  the  present  day,  if  a  corporation  be  autho- 


i 


riscd  to  hold  lands  by  royal  licence  or  by  statute,  it  | 
will  be  no  cause  of  forfeiture  to  convey  lands  to  it.    \ 
Again,  the  alienation  of  lands  for  charitable  purposes  Alienation 
is  placed  under  severe  restrictions,  which  were  first  [!^^^i"^i|iy'^ 
imposed  by  an  Act  of  George  II.,  commonly  called  the  purposes. 
Mortmain  Act  (/),  and  now  repealed  and  replaced  by 
the  Mortmain  and  Charitable  Uses  Act,  1888  (g).   Under 
this  Act,  every  assurance  of  any  hereditaments,  of  any 
ti'iiure  (h),  for  any  charitable  uses,  is  void  (i),  unless 
made  in  accordance  with  the  requirements  of  the  Act  {k). 


(a)  Stat.  51  &  52  Viet.  c.  42, 
8.  1,  replacing  7  Ddw.  I.  st.  2,  & 
15  Ric.  II.  c.  5.  Any  superior 
lord  must  enter  within  .six 
months  after  his  inferior's  right 
of  entry  has  expired. 

(6)  See  a7ite,  p.  53. 

(c)  2  Black.  Comm.  2Gt) ;  Shcl- 
ford  on  Mortmain,  35. 

(d)  See  ante,  pp.  55,  57,  04. 

(e)  Stat.51&52Viet.  c.42,s.2, 
rei-kcint: stat.  7 & 8  Will.  11 1. c. 37. 

(/)  Stat,  y  C;co.  II.  c.  3G. 

((J)  Stat.  51  &  52  Vict.  c.  42, 
sec  s.  13  and  .schedule  ;  see  also 
stat.  2U  &  27  Vict.  c.  JUG. 

(/O  Sec  Stat.  54  &  55  Vict, 
c.  73,  s.  3. 

(i)  See  (Jhurchcr  v.  Martin, 
■12  Ch.  D.  312,  decided  on  Hie 
Act  of  George  11. 

{k)  The    assurance    must     Ijc 


made  (i.)  Ijy  deed  (ii.)  executed  j;,,.,nmc- 
l)efore   at   least    two    witnesses,  ,,,(.11^3  fyi-  tlm 
(iii.)    twelve    months    at    least  ■.ssnnincc 
l)eforc  the  assurer's  death,  and  ^^j  land  to 
(iv.)     enrolled     in     the     central  ^;ll^'l•ifcy. 
office     of     the    Supreme    Court 
within   six   months  after  execu- 
tion ;   and  (v.)  must  be  made  to 
take  ellcct  in  possession  imme- 
diately   for    the    charitable    use 
intended  ;    and  (vi.)  must,  as  a 
rule,   be  without  any  provision 
for  the  benelit  of  the  assurer  or 
his    successors.     C'Dudition    (iii.) 
i.s  not  imposed  on  sales  of  liuul 
to    a    charity    for    full     value. 
Assurances  of  personal  estate  to 
be  laid  out  in   tlie  purchase  of 
land   for   a   charily   aix;   subjecl 
to  .similar  restrictions  :   but  now, 
if   personalty   be  direelod   to   be 
so  laid  out   by   will,  it  siiall   be 
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Dcviac  of 
land  tu 
chanty. 


Voluntary 

conveyancea 

formerly 

voidable  by 

subsequent 

convej'ance 

for  value. 


Tlu'su  prohibited  the  gift  by  will  to  a  charity  of  any 
interest  in  land.  But  now,  by  an  amending  Act  of 
18*J1  (I),  land  may  be  assured  by  will  to  or  for  the 
benefit  of  any  charitable  use  ;  but  in  such  case  it  is 
required  to  be  sold,  as  a  rule,  within  one  year  from  the 
testator's  death.  There  are,  however,  several  charit- 
able mstitutions  and  objects,  in  favour  of  which  the 
restrictions  laid  on  the  gift  of  land  in  charity  are 
relaxed  {vi). 

Under  a  statute  of  Elizabeth  (?«),  in  terms  avoiding 
conveyances  made  with  intent  to  defraud  subsequent 
purchasers,  it  was  held  that  voluntary  conveyances  of 
any  estate  in  lands,  tenements,  or  other  hereditaments 
whatsoever,  and  conveyances  of  such  estates,  made  withi 
any  clause  of  revocation  at  the  will  of  the  grantor,  were] 
void  as  against  subsequent  purchasers  for  money  orj 
other  valuable  consideration  (o).     The  transfer  of  pro- 
perty as  a  free  gift  is  called  a  voluntary  conveyance  ; 
while  a  conveyance  or  a  promise  is  said  to  be  made  for 


licld  for  tlic  benefit  of  the  charity 
as  though  there  had  been  no 
direction  to  buy  land  with  it. 
Sec  stats.  51  &  52  Vict.  c.  42,  s.  4  ; 
54  &  55  Vict.  c.  73.  When  land 
has  been  already  devoted  to 
charitable  purposes,  the  convey- 
ance thereof  to  other  trustees  or 
to  another  charity  does  not  fall 
vithin  the  purview  of  the  Mort- 
main Act ;  Walker  v.  Richardson, 
2  M.  &  W.  882  ;  A.-G.  v.  Glyn, 
12  Sim.  84  ;  Ashlon  v.  Jones,  28 
Beav.  460.  By  stat.  33  &  34 
Vict.  c.  34,  the  investment  on 
mortgage  of  land  of  any  money 
held  by  any  corporation  or  trus- 
tees for  any  pubhc  or  charitable 
purpose  is  exempted  from  the 
conditions  of  the  Mortmain  Act, 
and  also  from  any  forfeiture  for 
alienation  of  land  into  mortmain. 

(I)  Stat.  54  &  55  Vict.  c.  73, 
s.  5  ;  see  Re  Bridger,  1894,  1  Ch. 
297  ;  Re  Hume,  1895,  1  Qi.  422. 

(in)  See  stats.  51  &  52  Vict. 
c.  42,  Part  III.  ;  54  &  55  A'ict. 
C.73,  s.  lU ;  55  &  5(3  Vict.  c.  11, 


29  (s.  10);  Shelford  on  Mort- 
main, 46—49,  57,  241,  255,  256  ; 
1  Jarm.  WiUs,  272—274,  6th  ed.  ; 
Index  to  Statutes,  Mortmain,  2, 
3.  As  to  the  conve3'ance  of  land 
for  .^ites  for  schools,  see  stats. 
4  &  5  Vict.  c.  38,  ss.  2,  10,  16  ; 
7  &  8  Vict.  c.  37,  s.  3  ;  12  &  13 
Vict.  c.  49,  ss.  3,  4  ;  14  &  15  Vict, 
c.  24  ;  15  &  16  Vict.  c.  49  ;  for 
sites  for  literary,  scientific  and 
like  institutions,  stat.  17  &  IS 
Vict.  c.  112,  ss.  1,  13,  14  :  for 
recreation  grounds  and  play- 
grounds, stat.  22  Vict.  c.  27  ;  for 
sites  for  places  of  worship  or 
burial,  stats.  30  &  31  Vict.  c. 
133  ;  36  &  37  Vict.  c.  50,  ss.  1, 
4 ;  45  &  46  Vict.  c.  21  ;  for 
d\\enings  for  the  working  classes, 
stat.  53  &  54  Vict.  c.  16. 

(«)  Stat.  27  Ehz.  c.  4,  made 
perpetual  by  39  Ehz.  c.  18,  s.  31  ; 
see  2  Dart  V.  &  P.  913  sq.,  7th  ed. 

(u)  This  construction  of  the 
Act  was  not  applied  to  voluntary 
convcvances  to  a  charity  ;  Ram- 
say \'.  Gilchrist,  1892,  A.  C.  412. 
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\  akiabk'  consideration,  when  something  is  exactetl  in  Valuable  cun- 
return  for  it  ;   not  necessarily  the  payment  of  mone}',  *"'  ^"^'^  ^""' 
but  anj'thing  which  is  a  burden  on  the  party  accepting 
the  conveyance  or  promise,  and  on  which  the  other 
sets  a  vakie  (p).     The  effect  of  this  construction  of  the 
statute  of  Ehzabeth  was  that  any  person  who  made  a 
vokintary  settlement  of  landed  property,  even  on  his 
own  children,  might  afterwards  sell  the  same  property 
to  any  purchaser  ;   and  the  purchaser,  even  though  he 
had  full  notice  of  the  settlement,  could  hold  the  lands 
without  danger  of  interruption  from  the  persons  on 
whom  they  had  been  previously  settled  (g).     If,  how- 
ever, the  settlement  were  founded  on  any  valuable 
consideration,  such  as  that  of  an  intended  marriage,  it 
could  not  be  defeated  (r).    And  if  one,  to  whom  land 
had  been  voluntarily  conveyed,  conveyed  the  same  to 
another  for  value,  the  latter  could  not  be  deprived  of 
his  right  to  the  land  by  subsequent  purchasers  from 
the  muki'T  of  the  voluntary  conveyance  (s).     But  the 
judicial  interpretation  of  this  statute  with  respect  to 
voluntary  conveyances  was  removed  by  an  Act  of  181)3,  Voluntary 
since  the  passing  of  Avhich  no  ^'oluntary  conve}'ance  of  ^iu'Von"gc-i'^bu 
lauds,   made   bond  fide  and   without  any  fraudulent  voidable, 
intent,  can  be  defeated  by  reason  of  any  subsequent 
purchase  for  value  (t).   Voluntary  conveyances,  and  also  ('ouvcyaui;us 
conveyances  tending  to  defraud  creditors,  though  made  g^*^^;,,^^ 
for  value,  are  liable  to  become  void  as  against  creditors,  civtlitorg. 
as  will  bo  cxplamed  in  treating  of  creditors'  rights  (u). 
Tenant     in     fee    simple     has    the   right     of    free 

(p)See  Holrui-son  tlioCuuiinou  (/)  .Stal.  ij(i  &  57  \'ict.  c.  21, 

Law,  253,  267— 271,  28!J— 2!}7  ;  jwHscd    2'Jth    June,    ISM,    and 

Dart.  v.  &  1'.  1)13  *'/.,  7tli  cd.  ;  casing    pix-viou.s    avoidanii's    (if 

Wms.  IVrs.  I'roj).  ISO,  17tli  od.  voluntary  idnvtyanct-.s  under  (bo 

(q)   Uptoiix.  BuS'id,  ('\n.  VA\/..  rule  in  qucslicin. 
444,  3  lUp.  83  a  ;   Sug.  \'.  &  1'.  (n)  l'o>t,  ch.  xi.     If  a  volun-  E.stati-  duty, 

cb.  22,  s.  I  ;  iSug.  i'uw.  lb.  14.  tary    lonvcyance    bo   not   made  wbcre  pay- 

(r)  Coluile  v.  Pitrkir,  Cro.  Jac.  t>oii,\    Jide    tbree    yeai-s     before  jibli.  after 

158;  !Sug.  I'ow.  cb.  14.  ibc  grantor'.s  deatb,  or  if  bonii  voluntary 

(n)  I'rvdijcr^    v.     jAUhiltniii,     I  yi'Jc  iios^se.sbion  be  nut  a.--tuuied  by  ^.ynvt.ymn;i;. 

yid.  133  ;  Sug.  ^^  &  P.  7I!t,  720  ;  tiie  grantee,  luuler  a    voluntary 

2  Dart.  \ .  &  1'.  I,t28,  7tli  ed.  euuveyauec    immediately    ujiuu 
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Free  enjoy-  eiij(jyiii('iit  (x)  to  tlie  fullest  extent  which  is  consistent 
lenaui  in  fee  With  the  Security  of  his  neighbours'  persons  and  pro- 
siiiiplc.  perty  (y).   Thus  ho  may  open  and  work  mines  {z),  quarry 

stone,  dig  for  gravel,  plough  up  ancient  meadow  land, 
cut  timber,  pull  down  buildings,  and  generally  commit 
what  waste  he  will  (a) ;  he  may  also  cultivate  his  lands 
as  he  likes,  or  may  build  over  them  at  his  pleasure  (&). 
But  he  must  not  do  anything  upon  his  own  land  which 
is  a  nuisance  to  his  neighbours  ;  as  carrying  on  any 
occupation  which  endangers  their  lives  or  health, 
injuries  their  property,  or  unreasonably  interferes  with 
their  comfort  (c).  And  if  he  brings  on  to  his  laud  any 
substance,  such  as  water,  or  lilth,  which  is  not  naturally 
there,  he  must  keep  it  in  at  his  own  peril  (d).     As  we 


StamiJs  on 
voluntary 
conveyances. 


the  making  thereof,  and  thence- 
forward retained  to  the  entire 
exclusion  of  the  grantor  or  of 
any  benefit  to  him  by  contract 
or  otherwise,  or  if  a  vohmtary 
conveyance  reserve  a  hfe  interest 
or  power  of  revocation  to  the 
grantor,  estate  duty  will  be 
payable  at  his  death  in  respect 
of  the  property  conveyed  ;  see 
Stat.  57  &  58  Vict.  c.  30,  ss.  1,  2 
(1  c),  amended  by  10  Edw.  VII. 
c.  8,  s.  59  (1),  which  substituted 
three  years  for  twelve  months, 
except  as  to  conveyances  made 
before  the  30th  April,  1908,  or 
for  public  or  charitable  purposes, 
A.-G.  V.  Seccombe,  1911,  2  K.  B. 
688;  A.-G.  V.  Milne,  1913, 
\Y.  N.  158  ;   fost,  ch.  x. 

Voluntarj^  conveyances  exe- 
cuted on  or  after  the  29th  April, 
1910,  are  (mth  a  few  exceptions) 
chargeable  with  the  like  stamp 
duty  as  if  they  were  conveyances 
on  sale,  with  the  substitution  of 
the  value  of  the  property  cou- 
vej-ed  for  the  amount  or  value 
of  the  consideration  for  the  sale  ; 
and  the  stamp  must  be  adjudi- 
cated, Stat.  10  Edw.  VII.  c.  8, 
s.  74 ;  see  post.  Part  VI.  Volun- 
tary conveyances  executed  before 
that  date  were  chargeable  with 
a  stamp  duty  of  10."?.  only,  stat. 
54  &  55  Vict.  c.  39,  s.  1,  and 
First  Schcd.  tit.  Deed,  replacing 


33  &  34  Vict.  c.   97,  s.   3  and 
Sched. ;  post,  ch.  vi. 

(r)  Ante,  p.  2. 

iy)  Bract.  221  a,  "  Licitum  est 
unicuique  facere  in  suo  quod 
damnum  injuriosum  non  eveniefc 
vicino  ;  "  see  Corporation  of  Brad- 
ford V.  Pickles,  1895,  1  Ch.  145, 
A.  C.  587  ;  Horton  v.  Colvnjn  Bay, 
•isc.  Council,  1907,  1  K.  B.  14, 
21  :  affirmed,  1908,  1  K.  B.  327. 

{z)  Except  gold  and  silver  Koyal  mi 
mines,  which  belong  to  the 
Crown  ;  The  Case  of  Mines,  1 
Plowd.  310,  336;  1  Black. 
Comm.  295  ;  A.-G.  v.  Morgan, 
1891,  1  Ch.  432.     Sec  ante,  p.  34. 

(a)  See  2  Inst.  299 ;  2  Black. 
Comm.  282. 

(b)  See  ante,  p.  62.  The  erec- 
tion of  new  bmldings  in  London 
and  other  towns,  and  also  in 
many  rural  districts,  is,  however, 
controlled  by  statute  or  statu- 
tory regulations  ;  see  Index  to 
Statutes,  Metropohs  2,  Public 
Health  3,  Towns  1  (b  5) ;  Smith 
V.  Chorleij  District  Council,  1897, 
1  Q.  B.  532,  678. 

(c)  See  3  Black.  Comm.  216  ; 
Bac.  Abr.  Nuisance  ;  Joyce  on 
Injunctions,  Part  I.  ch.  1,  s.  15  ; 
Kerr  on  Injimctions,  ch.  6  ;  Seton 
on  Judgments,  599 — 605.  7th  ed. 

(rf)  Rylands  v.  Fletcher.  L.  B. 
3  H.  L.  330  ;  Ballard  v.  Tomlin- 
son,   29   Ch.    U.    115;    Xationul 
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shall  see  hereafter,  the  free  enjoyment  of  a  tenant 
in  fee  may  be  curtailed  by  the  agreement  of  himself 
or  his  predecessors  ;  as  in  the  case  of  land  subjected 
to  rights  of  way,  rights  of  common,  or  restrictions  in 
equity  as  to  its  use. 

According  to  modern  law,  there  is  generally  in-  involuntary 

cident  to  ownership,  not  only  the  right  of  free  dis-  0^"^^'°" 

position,  but  also  the  liability  to  what  may  be  called 

involuntary   alienation   of    the    thing   owned   at   the 

instance  of  the  owner's  creditors.     And  the  lands  of 

a  tenant  in  fee  simple  are  now  liable  to  be  taken  to 

satisfy  his  debts  of  every  khid,  not  only  from  his  own 

hands  in  his  lifetime,  but  also  from  the  hands  of  those 

entitled  after  his  death,  and  even,  as  we  shall  see, 

from  the  hands  of  purchasers  from  him.     The  liability 

of  an  estate  in  land  to  involuntary  alienation  affords 

another  instance  of  a  matter  in  which  the  law  has  now 

attained  a  certain  uniformity,  but  which  cannot  bo 

well    understood    apart    from    its    history.     And    the 

explanation  of  creditors'  rights  against  land  involves 

a  long  and  complicated  story.     They  are,  therefore, 

reserved  for  subsequent  consideration,  more  especially 

as  they  affect  all  estates  in  land  (e).     It  may  be  useful, 

however,  to  give  here  the  outlines  of  this  liability  to  Liai)ilit.y  of 

alienation   at   the   instance    of   creditors.     From   the  their  mvnor'a 

thirteenth  year  of  Edward  I.,  one-half  (/),  and  since  de'^ts. 

tli<^  year  1838  the  whole  {g),  of  a  man's  freeholds  has 

been  liable  to  be  taken  in  execution  of  a  judgment  (//) 

for  debt  or  damages  against  liiiu  ;   the  creditor  having 

the  right  to  hold  the  land  so  taken  till  liLs  claim  be 

satisfied  out  of  the  profits,  and    bemg  enabled  of  late 

TelepJione  Co.  v.  Baker,  1893,  2  applied   to    overhanging    treca  ; 

Ch.  18G  ;    Foster  v.  Warblingtoit.  Smith  v.  Giddi/,  1904,  2  K.  B.  44S. 

Urban  Council,    1900,    1    K.    H.  (e)  See  post,  oh.  xi. 

048;    West  V.  Bristol  Tramways  (/)  Stat.  13  Kdw.  I.  o.  18. 

Co.,  1908,  2  K.  13.  14  ;  see  Pont-  (g)  Stat.   1  fc  2  Vict.  c.   J 10, 

ing  V.  Noakes,  1894,  2  Q.  B.  281  ;  s.  1 J . 

and  of.  Jiickards  V.  Lothian,  1913,  (h)  Soo  nvt,\  j).  24.  imd  n.  ('•) 

A.C.  2G3.   This  principle  lias  been  liirrcln. 

W.R.P.  t) 
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years  to  o])tiain  a  sale  of  the  property  and  payment 
out  of  tlio  proceeds  (i).     A  man  lias  been  liable  to  be 
T^ankniptoy.    divested  of  his  freeholds  upon  hankrii2')tcy  ever  since  a 
statute  of  Henry  VIII.  (k)  first  instituted  bankruptcy 
proceedings  ;    the  gist  of  which,  as  the  reader  is  pro- 
liably  aware,  is  the  surrender  of  all  a  delator's  property 
for  his  creditors'  benefit.    And  now,  when  a  man  is 
adjudged  bankrupt,  all  his  property  becomes  divisible 
amongst  his  creditors,  and  vests  at  once  in  a  trustee 
for   them  (/).     By    the    common   law,    as    settled    in 
Lial)ility         Edward  the  First's  reign,  the  heir  of  a  tenant  in  fee 
IkbtTafter      f^iniple  was  liable,  to  the  extent  of  the  land  descended 
his  death.    ||  to  him,  to  satisfy  those  debts  with  the  payment  of 
which  the  late  tenant  had  b}^  special  contract  (that  is, 
))y   sealed   writing  (???)),    expressly   charged   his   heii'. 
And  this  liability  was  extended  by  an  Act  of  William 
^and  Mary  (/i)  to  a  devisee.    Also,  when  testamentary 
alienation  was  permitted  (o),  fee  simple  estates  were 
liable  to  debts  charged  thereon  by  the  tenant's  will. 
But  it  was  not  until  the  year  1833  that  they  were  sub- 
jected to  debts  of  the  deceased  tenant  made  without  so 
binding  his   heii".    Since   then,   however,   fee   simple 
estates,  whether  devised  by  will  or  allowed  to  descend 
I  to  the  heir,  have  been  liable  to  the  payment  of  all 
[their  late  owner's  debts,  including  his  ordinary  debts 
incurred    without    sealed    writing,    which    are    called 
Crown  (lel)ts.  Simple  contract  debts  (p).     It  ma}-  also  be  mentioned 
here  that  special  privileges  are  accorded  to  the  Crown 
for  the  recovery  of  debts  due  to  it,  in   the  way  of 
seizure  of  the  debtor's  lands. 

The  right  and        So  inherent  in  ownership  is  the  right  of  aliena- 
ahenatlon"      tion  (q),  that  it  is  impossible  for  any  owner  to  be 

inherent  in           (,)  gee  stats.  1  &  2  Vict.  c.llO,  (n)  Stat.  3  Will.  &  Marv,  c  14. 

ownership.        s.  13  ;27  &28  Vict.  c.  l]2,ss.4— 6.  (o)  Ante, -p.  15. 

{k)  Stat.  34  &  35  Hen.  VIII.  c.  4.  (p)  See  stats.  3  &  4  Will.  IV. 

{I)  Stat.  46  &  47  Vict.  c.  52,  c.  104;  32  &  33  Vict.  c.  46;  (nite, 

s.  20.  pp.  29,  57,  75. 

(m)  Ante,  pp.    18.   n.    {>),   32,  (7)  See  ante.  p.  2. 
n.  {d). 
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divested  of  it,  and  yet  retain  the  other  advantages  of 

property.    And  in  the  same  manner  tlie  liability  of 

property  to  alienation  for  debt  cannot  by  n,ny  means 

be  got  rid  of  (r).    So  long  as  any  estate  in  land  is  in 

the  hands  of  any  person,  so  long  does  his  power  of 

disposition  continue  [s),  and  so  long  also  continues  his 

liability  to  have  the  estate  taken  from  him  to  satisfy 

the  demands  of  his  creditors  {t).    And  any  attempt  to 

annex  a  general  restriction  on  alienation  to  a  gift  of 

any  property  is  void,  as  being  repugnant  to  the  gift  (u). 

It  is,  however,  possible  to  confine  the  duration  of  a  Gift  may  be 

gift  to  the  period  to  which  it  can  be  personally  enioyed  f'onfined  to 

by  the  grantee.     Thus  one  may  give  land  to  or  in  personal 

trust  for  another  mitil  he  shall  dispose  of  the  same,  or  ^"■''^y'"®"*- 

shall  become  bankrupt,  or  until  any  act  or  event  shall 

occur   which    would    cause    his    personal    enjoyment 

thereof  to  cease.    Personal  property  may  be  settled  in 

the  same  way  {x).    And  this  is  frequently  done.    In 

such  cases,  if  the  grantee  become  bankrupt,  or  attempt 

to  make  any  disposition  of  the  property,  it  will  not 

vest  in  the  creditors'  trustee,  or  follow  the  intended 

disposition  ;   but  the  hiterest  which  had  been  given  to 

the  grantee  will  thenceforth  entirely  cease,  in  the  same 

manner  as  where  lands  are  given  to  a  person  for  life 

his  interest  terminates  at  his  death.    If,  however,  a 

man  attempt  to  settle  his  own  property  in  such  a  way 

that  he  shall  enjoy  the  same  until  his  bankruptcy,  on 

the  happening   of  which,   his   interest   therein   shall 

cease,  and  the  properly  go  over  to  some  other  pci*^!on 

than  the  creditors'  trustee,  the  attempled  settleiut'iit 

(r)  2    Jarm.    Wills,    1487    at/.,  liosher,  20  Cli.  D.  801  ;    Jic  Du>j- 

1500  SI/.,  (Hh  cd.  dalr,  38  Ch.  1).   17G  ;    lie  EUiol. 

(5)  Litt.    s.    360;     Co.    Litt.  189(),  2  Cli.  303  ;    anlc,  p.  2,  n. 

206  b,  223  a.  (c) ;  cf.  p.  71,  ii.  (v). 

(t)  Brandon    v.    Robinson,    18  {x)  iMckifcr  v.  Savagr,  2  Str. 

Vc3.  429,  433.  947  ;    Ex  jmite  Ilinlon,  14  Vea. 

(w)  See  3  Davidson,  Prec.  Con V.  .''>98  ;  Kay.  .!..  Jic  DuqdUde,  38 
109  sq.,  3rd  cd.  ;  2  Jarm.  WilliS,  Ch.  D.  17().  ISO,  181  ;  3  David- 
US?  sq.,  OMi  ed.  :  Williams  son,  Proc  t'<jnv.  110  Avy..  3rd  ed.  ; 
on  Settlements,    134 — I3t) ;     Hr.  2  Jarm.  Wills,  1505  sq.,  (Ith  ed. 
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will  in  general  be  void,  as  against  the  trustee  in  his 
bankruptcy,  as  a  fraud  on  the  bankruptcy  laws  ;  and 
the  property  will  vest  in  the  trustee  for  the  benefit  of 
the  creditors  in  the  bankruptcy  (?/).  But  in  all  other 
respects,  and  as  against  all  other  persons  than  the 
trustee  and  creditors  in  his  bankruptcy,  a  man  may 
lawfully  settle  his  own  property,  or  the  income  thereof, 
upon  or  in  trust  for  himself  until  he  shall  alienate  or 
charge  it  or  any  other  event  shall  occur  whereon  he 
would,  if  absolutely  entitled,  be  deprived  of  the  enjo}-- 
ment  thereof,  and  so  that  in  any  such  event  it  shall 
go  over  to  some  other  person.  And  in  such  case  if  he 
should  alienate  or  charge  his  interest  in  the  property  {z), 
or  if  involuntary  alienation  should  occur  through  any 
other  event  than  his  bankruptcy  (as  by  a  creditor 
attempting  to  take  the  property  in  execution  (a)),  the 
settlor's  own  interest  in  the  property  will  cease  and 
the  gift  over  will  take  effect.  And  even  if  he  should 
become  bankrupt,  but  the  whole  of  the  property  so 
settled  should  not  be  required  to  satisfy  the  creditors 
in  the  bankruptcy,  his  own  interest  will  cease  and  the 
gift  over  will  take  effect  with  respect  to  so  much  of  the 
settled  property  as  is  not  needed  to  pay  such 
Exception,  creditors  {h).  An  exception  to  the  rule  prohibiting 
restriction  on  alienation  occurs  in  the  case  of  a  w^oman, 
who  is  permitted  to  have  property  settled  on  her  in 
such  a  way  that  she  cannot  when  married  make  any 
disposition  of  it  during  the  coverture  or  marriage  ;  but 
this  mode  of  settlement  is  of  a  comparatively  modern 

iy)  Higinhotham  v.  Holme,  19  v.  Oarland,  5  Sim.  205  ;  Mackin- 

Ves.  88  ;    Whitmare  v.  Mason,  2  tosh  v.  Pogose,  1895,  1  Ch.  505. 

J.  &  H.  204  ;   Merry  v.  Pownall,  [z)  Brooke  v.  Pearson,  27  Beav. 

1898,  1  Ch.  306.     But  a  man  may  181;    Knight  v.  Broume,  7  Jur. 

create  valid  limitations  or  trusts,  N.  S.  894  ;  Mackintosh  v.  Pogose, 

to  take  effect  by  way  of  gift  over  1895,  1  Ch.  505,  513. 

in  the  event  of  his  bankruptcy,  (a)  Be  Detmold,  40  Ch.  D.  585. 

of  such  an  amount  of  his  own  (6)  Be  Johnsoii  Johnson,  1904, 

property  as  is  equal  in  value  to  1    K.   B.    134,  deciding   that  in 

his    wife's   fortune    received    by  such  circumstances  the  gift  oven 

him  upon  his  marriage  or  to  her  is  effective  as  against  the  credi- 

separate    property    received    by  tors  in  a  subsequent  bankruptcy, 
him  after  their  marriage  ;  Lester 
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date  (c).  There  are  also  certain  cases  iii  which  the 
personal  enjoyment  of  property  is  essential  to  the  per- 
formance of  certain  public  duties,  and  in  which  no 
alienation  of  such  property  can  be  made  ;  thus  a 
benefice  with  cure  of  souls  cannot  be  directly  charged  or 
encumbered  (d).  So  offices  concerning  the  adminis- 
tration of  justice,  and  pensions  and  salaries  given 
by  the  State  for  the  support  of  the  grantee  in  the 
performance  of  present  or  future  duties,  cannot  be 
aliened  (e)  ;  though  pensions  for  past  services  are, 
generally  speaking,  not  within  the  rule  (/ ).  ' 

In  addition  to  the  interest  which  may  be  created  Husbauds 
by  alienation,  either  vokmtary  or  involmitary,  there  ''°^  'm^cs. 
are  certain  rights  conferred  by  law  on  husbands  and 
wives  in  each  other's  lands,  by  means  of  which  the 
descent  of  an  estate,  from  an  ancestor  to  his  heir,  may 
partially  be  defeated.  These  rights  will  be  the  subject 
of  a  future  chapter.  If,  however,  the  tenant  in  fee 
simple  should  not  have  disposed  of  his  estate  in  his 
lifetime,  or  by  his  will,  and  if  it  were  not  swallowed  up 
by  his  debts,  his  lands  would,  at  common  law,  descend 
(subject  to  an}'  rights  of  his  wife)  to  the  heir  at  law. 


(c)  Braiuloti  v.  Robinson,  18 
Ves.  434  ;  Tidlett  v.  Armstrong, 
1  Beav.  1,  4  M.  &  Cr.  390  ;  Scar- 
borough V.  Borman,  1  Beav.  34, 
4  M.  &  Cr.  377  ;  stat.  45  &  46 
Vict.  c.  75,  s.  19;  Wins.  Pers. 
Prop.  54G— 550,  17th  ed. 

((Z)  Stats.  13  Eliz.  c.  20  ;  57 
Geo.  III.  c.  99,  s.  1  ;  1  &  2  Vict. 
c.  106,  s.  1  ;  Shaw  v.  Pritcliard, 
10  B.  &  0.  241  ;  Long  v.  Storic, 
3  De  G.  &  S.  308  ;  Hawkins  v. 
Oathercole,  G  Dc  G.  M.  &  G.  1. 
But  a  scCjuestration  of  the  profits 
of  a  benefice  may  be  obtained  in 
execution  of  a  judj^nient  against, 
or  on  the  bankruptcy  of,  a  bene- 
ficed clergyman  ;  3  Bhick.  C'omm. 
418  ;  R.  S.  C.  1883,  Order  XLI I  \. 
rr.  3 — 5,  Appendix  11.,  No.  7  ; 
Stat.  46  &  47  \ict.  c.  52,  s.  52. 

(c)  Flurly  v.  Odlufn,  3  T.  Wi-p. 
681  ;  LiJdcrddlc  v.  Duke  uf  Mon- 


trose, 4  T.  Pv.  248;  Wells  v. 
Foster,  8  M.  &  \V.  149  ;  Apthorpc 
V.  Apthorpe,  12  P.  D.  192  ;  stats. 

5  &  6  Edw.  VI.  c.  16  ;  49  Geo. 
III.  c.  126.  But,  in  case  of  bank- 
ruptcy, the  whole  or  part  of  the 
income  arising  from  any  office  or 
pension  of  the  banknipt  may  be 
ordered  to  be  paid  to  the  trustee 
for  division  amongst  the  credi- 
tors ;  Stat.  46  &  47  Vict.  c.  52, 
s.  53 ;  Ex  parte  Muggins,  21 
Ch.  D.  85. 

(/ )  McCarthy  v.  Goold,  I  Ball  & 
Beatty,  387  ;  Tun-stall  v.  Boothbij 
10  Sim.  542  ;  WiUcock  v.  Terrell, 
3  Ex.  D.  323,  334.  But  see  stats. 
28  &  29  \'ict.  0.  73,  ss.  4,  5  ;  44 

6  45  Vict.  c.  as,  .s.  141  ;  Lncwi 
V.  y/(//7«>,  18  q.  B.  D.  127  ;  Crouc 
V.  Price,  22  q.  B.  D.  429 ;  donri 
(Cr  Co.  V.  Coirutn/.  l!M)!l.  2  K.  I'.. 
1029 ;  lie  Luplon,\\)l2, 1  K.  U.  107. 


8G 


OF    COllPOllEAL   HEREDITAMENTS. 


The  heir  at 
law. 


Heir 
apparcut. 


llcir 
presumptive. 


Disclaimer. 


The  heir 
could  not 
disclaim. 


As  wu  luivc  seen  [y),  mider  the  Land  Transfer  Act,  1897, 
a  man's  estates  in  fee  simple  now  devolve,  on  his  death, 
to  his  executors  or  administrator  in  the  first  instance  ; 
but  the  heir's  title  to  succeed  to  them,  if  not  devised 
away  from  him,  is  not  destroyed,  and  if  they  are  not 
retjuired  to  satisfy  the  deceased  tenant's  debts  and 
testamentary  or  administration  expenses,  the  heir  can 
require  the  executors  or  administrator  to  convey  them 
to  him.  Tlie  heir,  as  we  have  before  observed  (fi),  is  a 
person  appointed ._ by  the  .law..  He  is  called  mto 
existence  by^his  _ancestor's  decease,  for  no  man  during 
his  lifetime  can  have  an  heir.  Ne7?w  est  liwres  viventis. 
|A  man  may  have  an  heir  apparent  or  an  heir  pre- 
sumptive, but  until  his  decease  he  has  no  heir.  The 
heir  apparent  is  the  person  who,  if  he  survive  the 
ancestor,  must  certainly  be  his  heir,  as  the  eldest  son 
in  the  hfetime  of  his  father.  The  heir  presumptive  is 
the  person  who,  though  not  certain  to  be  heir,  at  all 
events,  should  he  survive,  would  yet  be  the  heir  in 
case  of  the  ancestor's  immediate  decease.  Thus  an 
only  daughter  is  the  heiress  presumptive  of  her  father  ; 
if  he  were  now  to  die,  she  would  at  once  be  his  heir  ;  but 
she  is  not  certain  of  being  heir,  for  her  father  may  have 
a  son,  who  would  supplant  her,  and  become  heir 
apparent  durmg  the  father's  lifetime,  and  his  heir  after 
his  decease.  An  heir  at  law  is  the  only  person  in  whom 
the  law  of  England  vested  property,  whether  he  would 
or  not.  If  I  make  a  conveyance  of  land  to  a  person 
in  my  lifetime,  or  leave  him  any  property  b}'  m}'  will, 
he  may,  if  he  pleases,  disclaim  taking  it,  and  in  such 
case  it  will  not  vest  in  him  against  his  will  (v).  But  an 
heir  at  law,  immediately  on  the  decease  of  his  ancestor, 
became  at  common  law  presumptively  possessed,  or 
seised  in  law,  of  all  his  lands  (/v).     No  disclaimer  that  he 


(?)  Ante,  pp.  29,  75. 
(A)  Ante,  p.  76. 
(t)  Nicloson     V.      Wordsworth, 
2  iSwaiist.  365,  372  ;    Mallott  v. 


}Yilson,  1903,  2  Ch.  494  ;  1  ^\'ms. 
V.  &  P.  749,  n.  (e),  2nd  ed. 

{k)  Watkins  on  Descents,  25, 
26  (4th  ed.  34). 


OF    AN    ESTATli    IN    FEE    WIMPLE.  87 

miglii  nitiko  would  liiive  any  effect,  though,  of  course, 
ho  might,  as  soon  as  he  pleased,  dispose  of  the  property 
by  an  ordinary  conveyance.  Under  the  Land  Transfer  The  parent 
Act,  1897  {l)y  the  heir  still  succeeds  immediately  upon  '*'"'" 
his  ancestor's  death  to  the  beneficial  mterest  in  the 
lands  held  by  the  ancestor  in  fee  simple  :  but  at  law 
the  estate  of  the  deceased  vests  at  once  m  his  executors, 
if  he  should  have  left  a  will  appointing  executors  {m) ; 
and  they  become  seised  of  the  lands  in  law  in  the  same 
manner  as  the  heir  formerly  became  seised.  And  if 
the  deceased  should  have  left  no  executor,  or  died 
intestate,  his  fee  simple  estates  vest  in  his  adminis- 
trator so  soon  as  appointed  (n).  And  the  heir  does  not 
now  acquire  his  ancestor's  estate  at  law  (o),  until  tho 
lands  have  been  conveyed  to  him  by  the  executors  or 
administrator.  In  these  circumstances  it  docs  not 
appear  that  the  heir  can  divest  himself  of  his  benehcial 
title  ;  but  it  remains  to  be  decided  whether  a  disclaimer 
by  the  heir  of  the  benelit  of  a  conveyance  made  to  him 
by  the  executors  or  administrator  can  have  an}'  effect. 

A  title  as  heir  at  law  is  not  nearly  as  frequent  now 
as  it  was  in  the  times  when  the  right  of  alienation  was 
more  restricted.  And  when  it  does  occur  it  is  often 
estabhshed  with  difficulty.  This  difQculty  arises  more 
from  the  nature  of  tho  facts  to  bo  proved  tlian  from 
an}'  uncertainty  in  the  law.  ]*V)r  tjie  rules  of  descent 
have  now  attained  an  almost  iiialheiuatical  accuracy, 
so  that,  if  the  facts  are  rightly  given,  tlie  lair  a(  law- 
can  at  once  be  pointed  out.  'Jlie  accurac}-  of  iJiu  law  Cratlual 
has  arisen  by  degrees,  by  the  successive  determination  j|jp^J),\^^,|| 

(0  Ante,  pp.  2<»,  ir>.  Iratur;    koo  lie  Piltinfj\i  Trusts,  ^'^'^'-'t'lit^- 

(m)  lie  I'awlcy  and  London  and  20   C'li.    D.   432  ;     lie    \yillianis' 

Provincial  Bank,  I'JOU,  1  C'li.  58.  Trusts,  30  L'h.  \).  231  ;    Larkin 

(n)  Sec  ante,  ])p.  29,  75  ;  Wni.s.  v.  Drysdulc,   1    Vietorian   L.   U. 

Pcra.  Prop.  483,  484,  51(5—518,  (Law)  101. 

17th  cd.     It  appears  that,  where  (o)  Execpt    nf    eniir.se    iu    tho 

there  is  no  executor,  the  estate  ca.so  mentioueil  in  tiiu  previoud 

still  descends  to  the  lieir,  ponding  note. 

the  appuiutmeut  of  an  admiuis- 
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of  disputed  points.  Thus,  in  the  time  of  Henry  II. , 
when  the  laws  of  tenure  were  beginning  to  be  generally 
developed  (y>),  an  estate  of  inheritance  held  by  miUtary 
tenure  descended  first  to  the  deceased  tenant's  eldest 
or  only  son  ;  whilst  the  inheritance  of  a  free  sokeman, 
if  anciently  divisible,  was  shared  between  all  his  sons  ; 
if  not,  it  passed  to  his  eldest  or  youngest  son,  according 
to  local  custom.  In  default  of  sons,  all  the  daughters 
succeeded  in  equal  shares,  whether  the  late  tenant 
were  sokeman  or  knight.  If  he  had  left  no  children, 
the  descendants  of  children  {q)  were  the  next  heirs.  In 
default  of  lineal  descendants,  the  brothers  and  sisters 
came  in  ;  and  if  they  were  dead,  their  children  ;  then 
the  uncles  and  their  children  ;  and  then  the  aunts  and 
their  children  ;  males  being  always  preferred  to  females, 
and  the  mheritance  of  males  or  females  in  equal  degree 
of  kinship  being  governed  by  the  same  rules  as  in  the 
case  of  sons  or  daughters  (r).  Bracton,  stating  the 
law  of  the  King's  Court  as  to  the  inheritance  of  land, 
gives  descent  to  the  eldest  of  several  sons  as  the  rule, 
and  mentions  the  case  of  sokemen's  land  anciently 
divisible  as  an  exception  (s).  As  the  term  free  soliemen 
was  not  used  to  denote  any  but  the  origmal  class  of 
free  sokemen,  a  limited  and  dimhiishing  number  of 
men,  this  exception  did  not  become  the  rule  for  land 
held  in  socage  in  its  later  meaning  of  free  tenure  by 
certain  service  not  militarj'.  As  we  have  seen,  the 
tenants  in  socage  (in  this  sense  of  the  word)  included 
many  whose  services  were  origmally  of  a  miUtary 
nature  {t).  The  lands  of  these  remained  subject  to 
descent  to  the  eldest  son,  though  their  tenure  lost  its 
military  character.  And  whenever  new  tenures  were 
created  of  a  nature  to  be  classed  as  socage,  the  land 
followed  the  general  rule  of  descent  (u).     Thus  descent 

{p)  Anlc,  p.  15.  (0  Ajite,  p.  52,  and  ii.  (/). 

((/)  Clanv.  vii.  3.  (?i)  P.  &  M.  Hist.  Eng.  Law, 

(r)  Gllauv.  vii.  4.  ii.  206— 208. 
(,s)  Bract,  fo.  C2  b,  01,  70  a. 
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to  llio  eldest  of  several  males  iii  the  same  degree  of 
kinship  was  established  as  the  law  for  all  freehold 
land,  whether  held  by  knight's  service  or  in  socage  ; 
except,  as  we  have  seen,  in  the  case  of  the  custom  of 
gavelkind  (x).  In  Bracton's  time,  too,  or  shortly  after, 
it  was  established  that  all  descendants  in  infinitum  of 
any  person  who  would  have  been  heir,  if,  living,  were 
allowed  to  inherit  by  right  of  representation.  Thus,  if 
the  eldest  son  died  in  the  lifetime  of  his  father,  and  left 
issue,  that  issue,  though  a  grandson  or  granddaughter 
only,  was  to  be  preferred  in  inheritance  before  any 
younger  son  (?/).  The  father,  moreover,  or  any  other 
lineal  ancestor,  Avas  never  allowed  to  succeed  as  heir  to 
his  son  or  other  descendant.  And  it  was  established  after 
Bracton's  time,  that  kindred  of  the  half-blood  should  be 
altogether  excluded  from  inheritance  {z).  The  rules  of 
descent,  thus  gradually  fixed,  long  remained  unaltered. 
Lord  Hale,  in  whose  time  they  had  continued  the  same 
for  about  400  years,  was  the  first  to  reduce  them  to  a 
series  of  canons  (a)  ;  which  was  afterwards  admirably 
explained  and  illustrated  by  Blackstonc,  m  his  well- 
known  Commentaries  ;  nor  was  any  alteration  made  till 
the  enactment  of  the  Inheritance  Act,  1888  [b).  By 
this  Act,  amongst  other  important  alterations,  the  father 
is  heir  to  his  son,  supposing  the  latter  to  leave  no  issue  ; 
and  all  lineal  ancestors  are  rendered  capable  of  being 
heirs  (c)  ;  relations  of  the  half-blood  are  also  admitted 
to  succeed,  though  only  on  failure  of  relations  in  the 
same  degree  of  the  wliole  blood  {d).  The  Act  has, 
moreover,  settled  a  doubtful  point  hi  the  law  of  descent 
to  distant  heii-s.  The  rules  of  descent,  as  modified  by 
this  Act,  will  be  found  at  large  ui  the  nintli  chapter. 

(a;)  Aide,  p.  5'J.  [b)  Stat,  a  &  -1  Will.  IV.  c.  100, 

(?/)  P.  &  M.  lUst.  Eng.  Law,  auicndcil  l)y  22  &  23  Vict.  c.  3r,, 

ii.  281— 284.  as.  19,  20. 

{z)  P.  &  M.  Hist.  Eiig.  Law,  (c)  Stat.  3  &  1  W  ill.  IV.  v.  lor.. 

ii.  284  6(7.,  300  sq.  ;  Litt.  b.  0.  y.  ti. 

(a)  Halc'.s    Hi.st.    Com.    Law,  ('/)  Stat.    3  &    1    Will.    1\'.   c. 

0th  cd.,  p.  318  f.q.  100,  s.  0. 
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CHAPTER  III. 

OF   AN    ESTATE    TAIL. 

Estate  tail.  Having  considered  the  incidents  of  tlie  greatest 

estate  of  freehold,  that  in  fee  simple  (the  most  absolute 
property  in  land  which  a  subject  may  enjoy)  (a),  let 
us  proceed  to  examine  the  lesser  estates  of  freehold. 
Of  these  we  shall  first  notice  an  estate  tail,  or  an 
estate  given  to  a  man  and  the  heirs  of  his  body.  This 
is  such  an  estate  as  will,  if  left  to  itself,  descend,  on 
the  decease  of  the  first  owner,  to  all  his  lawful  issue, — 
children,  grandchildren,  and  more  remote  descendants 
so  long  as  his  posterity  endures, — in  a  regular  order 
and  course  of  descent  from  one  to  another  :  and,  on 
the  other  hand,  if  the  first  owner  should  die  without 
issue,  his  estate,  if  left  alone,  will  then  determme.  An 
General  or  estate  tail  may  be  either  general,  that  is,  to  the  heirs 
special.  q£  YiiB  body  generally  and  without  restriction,  in  which 

case  the  estate  will  be  descendible  to  every  one  of  his 
lawful  posterity  in  due  course  ;  or  special,  when  it  is 
restrained  to  certain  heirs  of  his  body,  and  does  not  go 
to  all  of  them  in  general ;  ilius,  if  an  estate  be  given 
to  a  man  and  the  heirs  of  his  body  by  a  particular 
wife  ;  here  none  can  inherit  but  such  as  a.re  his  issue 
Male  or  by  the  wife  specified.    Estates  tail  may  be  also  in  tail 

female.  qnale,  or  in  tail  female  ;   an  estate  in  tail  male  cannot 

descend  to  any  but  males,  and  male  descendants  of 
males  ;  and  cannot,  consequently,  belong  to  any  one 
who  does  not  bear  the  surname  of  his  ancestor  from 
whom  he  inherited  :    so  an  estate  in  tail  female  can 

(a)  Ante,  p.  G. 


OF    AN    ESTATE    TAIL.  91 

only  tk'Sci'iid  to  femalos,  and  female  descendants  of  j 
feaiales  (6).  Special  estates  tail,  confined  to  the  issue 
by  a  particular  wife,  are  not  now  common  :  the  most 
usual  kmds  of  estates  tail  now  given  are  estates  in 
tail  general,  and  in  tail  male.  Tail  female  scarcely 
ever  occurs. 

The  owner  of  an  estate  tail  is  called  a  donee  in  tail,  Uonec  in  tail, 
and  the  person  who  has  given  him  the  estate  tail  is 
called  the  donor.  And  here  it  may  be  remarked,  that 
such  correlative  words  as  donor  and  donee,  lessor  and 
lessee,  and  many  others  of  a  like  termination,  are  used 
m  law  to  distinguish  the  person  from  whom  an  act 
proceeds,  from  the  person  for  or  towards  whom  it  is 
done.  The  owner  of  an  estate  tail  is  also  called  a 
tenant  in  tail,  for  he  holds  his  land  of  some  lord,  as  'J'cnaui  m 

tail, 
much  as  a  tenant  in  fee  simple  {a),  only  for  a  less 

estate.    But  a  tenant  m  tail  in  possession  of  land  now 

largely  enjoys  the  advantages  of  ownership  ;    and,  as 

we  shall  see,  it  has  long  been  in  his  power  to  bar  tiie 

entail,  and  thus  convert  bis  estate  into  an  estate  in  fee 

simple.     To  explain  the  nature  of  an  estate  tail  and 

its  incidents,  we  must  refer  briefly  to  its  history. 

The  reader  has  been  so  far  made  acquainted  with  <^*'UiHeraI 
the  course  of  descent  of  a  fee  {d)  as  to  bo  aware  that,  might  inherit 
as  early  as  the  time  of  Henry  II.,  if  the  tenant  of  a  ^  ^°^' 
fee  left  no  issue,  his  collateral  relations  wore  admitted 
to  succeed  as  his  heirs  (e).    So  that  an  estate,  which 
had  l)een  granted  to  a  man  and  his  heirs,  descended, 
on  his  death,  not  only  to  his  olTsprmg,  but  also,  hi 
default  of  olTspring,  to  his  other  relations  hi  a  defined 
order  of  succession.     1  b'lice  if  it  were  wislied  to  conluie 
the  hiheritance  to  the  offsprmg  of  the  donee,  it  becaniu 
necessary  to  limit  the  estate  expressly  to  him  and  the 

(6)  Litt.  ss.  13,  14,  1.'),  IG,  21  ;  ((/)  Ante,  p.  lU. 

•1  Walk.  C'uinm.  Ii;{,  114.  (e)  Ante,  p.  88. 

(c)  Anil,  pp.  ti,  7,  37. 
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To  the  donee  hejrs  oj  Ms  hody{j),  making  what  was  then  called  a 
of  his  body.  Conditional  gift,  "By  reason  of  the  condition  implied  in 
A  conditional!  the  donation,  that  if  the  donee  died  without  such  par- 
°  I  ticular  heirs,  or  in  case  of  the  failure  of  such  heirs  at 

t  any  future  time,  the  land  should  revert  to  the  donor  {g). 
Such  a  condition  was  especially  implied  in  a  gift  of 
land  in  frank-marriage  {h).  In  such  cases,  therefore, 
the  collateral  relations  of  the  donee  could  never  inherit 
the  land  as  his  heirs  :  for  if  his  issue  failed,  the  donor 
might  resume  possession  of  the  land  {i).  But,  as  in 
the  case  of  simple  fees  (/c),  the  donee  of  a  fee  granted 
by  such  a  conditional  gift  gradually  acquired  the  power 
of  alienating  the  land,  first,  as  against  his  issue,  and 
then  as  against  his  lord.  For  when  one  seised  of  land 
in  fee  simple  gave  it  to  another  and  the  heirs  of  his 
body,  this  was  necessarily  accomphshed  by  subinfeuda- 
tion, and  the  donor  and  his  heirs  remained  the  lords 
of  the  donee  and  the  heirs  of  his  body,  who  became 
their  tenants  (Z). 

Gro\\  Ui  of  '^^^^  doctrine,  that  the  heir  can  only  claim  by  suc- 

power  of         cession,  not  by  purchase  (m),  was  applied  to  conditional 

land  giving  to  '^^  Well  as  simple  fees  {n).    This  enabled  the  donee  of 

th™heirs"of     ^^^^^  ^^  himself  and  the  heirs  of  his  body  to  dispose 

his  body.        of  the  land  as  against  such  heirs  (o).     If,  however,  the 

donee  had  no  such  heir,  or  if  he  had  such  an  heir,  w^ho 

afterwards  died  without  issue,  the  intention  of  the  gift 

was,  in  either  case,  that  the  land  should  revert  to  the 

donor.     No  alienation  by  the  donee  was  allowed  to 

prevent  this  in  the  former  case  {p)  :   but  in  the  latter 

case   it   was   otherwise.    For  early   in   the   reign   of 

Edward  I.  it  seems  to  have  been  considered  that,  in 

( /  )  Bract,  fo.  17  b,  47  a,  68  b,  (/)  Ante,  p.  38. 

69  a  ;  Co.  Litt.  290  b,  n.  (1),  V.  I.  (m)  Ante,  p.  69. 

{g)  2  Black.  Comm.  110  ;  sec  P.  (/()  Bract,  fo.  17  b. 

&  M.  Hist.  Eng.  Law,  ii.  16 — 10.  (u)  Bracton's  Note  Book,  case 

(/O  J«/c,p.  68;  Bract,  fo.  20  b.  566  j    Y.  B.  44  Edw.    111.  3    a, 

(0  Bract,  fo.  60  a.  pi.  13. 

[k)  Ante,  p.  68.  (p)  Fitz.  Abr.  Eormcdou,  63. 
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the  case  of  a  gift  of  land  to  a  man  and  the  heirs  of  his 
body,  or  a  similar  conditional  gift,  the  birth  of  issue 
was  a  performance  of  the  condition,  so  as  to  enable  the 
donee  to  alien  in  fee.  Upon  the  birth  of  issue  therefore 
the  donee  could  dispose  of  the  land  to  another  and  his 
lieirs  generally;  and  it  was  held  that  such  alienation 
would  prevent  the  land  from  reverting  to  the  donor, 
if  the  issue  of  the  donee  came  afterwards  to  an  end  {q). 
Bo,  too,  if  the  donor  had  given  over  the  land  to  some 
third  person  in  case  of  the  failure  of  issue  of  the  first 
donee, — conferring  what  was  afterwards  known  as  an 
estate  in  remainder  expectant  on  the  determination  of 
the  interest  of  the  first  donee  (r), — it  appears  that  aliena- 
tion by  the  first  donee  after  the  birth  of  issue  might 
have  deprived  such  third  person  of  his  right  to  have 
the  land,  if  the  issue  failed.  The  original  intention  of 
such  gifts  was  therefore  in  a  great  measure  defeated  ; 
originallj^,  on  failure  of  the  issue  the  lands  reverted  to 
the  donor,  or  remained  to  the  person  whom  the  donor 
liad  appointed  to  succeed  in  that  event  ;  but  now 
nothing  was  requiaito  but  the  mere  birth  of  issue  to 
give  the  donee  a  complete  power  of  disposition. 

The  mere  existence  of  an  expectant  heir  having  thus 
grown  up  into  a  reason  for  alienation,  the  barons  of  the 
time  of  Edward  I.  began  to  feel  how  small  was  the 
possibility  that  the  lands,  which  they  had  granted  by 
conditional  gifts  to  their  tenants  and  the  heirs  of  their 
bodies,  should  ever  revert  to  themselves  again  ;  whilst 
at  the  same  time  they  perceived  the  power  of  their 
own  families  weakened  by  successive  alienations.    To 

(?)  Stat.  13  Edw.  I.  c.  1,  pre-  fo.  294  (§  53),  296  (§  4) ;  Britton 

amblo  ;  Fitz.  Abr.  Formodon,  G2,  (cd.  Nidiols),  vol.  ii.  p.  152  and 

05  ;   Plowd.  246  ;  Co.  Litt.  19  a  ;  nolo  (iii.) ;   Mirror,  cii.  v.  .sect.  5. 

li  Inst.  333.    Conveyance  by  fine  (r)  As  to  such  gifts,  soo  Ikact. 

(mite,  p.  72,  n.  (z))  seems  to  have  fo.  18  b,  07  a,  l)!>  a,  202  b  ;   Muit- 

bcen   used   to    bar   the   (lonor'.s  land,  L.  Q.  U.  vi.  22  ;    1'.  &.  M. 

right    to    the    reversion    of    the  Hist.  I'-iif;.  Law,  ii.  23 — 2.''>. 
lands  on  faijme  of  i.ssiii-  ;    Flcla, 
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remedy  t.lieso  evils,  it  was  enacted  in  the  reign  of 
Statute  Dc  Edward  I.  by  the  famous  statute  De  Donis  Condition- 
alibus  (s), — and  no  doubt  as  was  then  thought  finally 
enacted, — that  the  will  of  the  donor,  according  to  the 
form  in  the  deed  of  gift  manifestlj^  expressed,  should 
be  from  thenceforth  observed  ;  so  that  they,  to  whom 
the  tenement  was  given,  should  have  no  power  to  alien 
it,  whereby  it  should  fail  to  remain  unto  their  own  issue 
after  their  death,  or  to  revert  unto  the  donor  or  his 
heirs,  if  issue  should  fail. 

Fee  tail.  Since  the  passing  of  this  statute,  an  estate  given  to  a 

man  and  the  heirs  of  his  body  has  been  always  called  an 
estate  tail,  or  more  properly,  an  estate  in/ee  tail  [jeudmn 
ialliaium).  The  word  tail  is  derived  from  the  French 
word  tailler,  to  cut,  the  inheritance  being  by  the  statute 
De  Donis,  cut  down  and  confined  to  the  heirs  of  the 
body  strictly  (t)  ;  but,  though  an  estate  tail  still  bears 
a  name  indicative  of  a  restriction  of  the  inheritance  from 
any  interruption  in  its  course  of  perpetual  descent  from 
father  to  son,  we  shall  find  that  in  fact  the  right  to 
establish  such  exclusive  perpetual  descent  has  long  since 
Inconvcni-  jjeen  abolished.  "When  the  statute  began  to  operate,  the 
entails.  inconvenience  of  the  strict  entails,  created  under  its 

authority,  became  sensibly  felt  ;  children,  it  is  said,  grew 
disobedient  when  they  knew  they  could  not  be  set 
aside  ;  farmers  were  deprived  of  their  leases  ;  creditors 
were  defrauded  of  their  debts  :  and  innumerable  latent 
entails  were  produced  to  deprive  purchasers  of  the  land 
they  had  fairly  bought  ;  treasons  also  were  encouraged, 
as  estates  tail  were  not  liable  to  forfeiture  longer  than 
for  the  tenant's  life  (w).  The  nobility,  however,  would 
not  consent  to  a  repeal,  which  was  many  times  attempted 
by  the   commons  {x),  and  the  Act  has  never  been 

(5)  Stat.  13  Edw.  I.  c.  1,  called  187  ;  2  Black.  Comm.  112  ;  P.  & 

also  the  Statute  of  Westminster  M.  Hist.  Eng.  Law,  ii.  10,  n.  (6). 
the  Second.  (ti)  2  Black.  Comni.  116. 

(/)  Litt.  s.  18  ;   Co.  Litt.  18  b,  (z)  2  Cni.  Rec.  9,  10,  3rd  ed. 

327  a,  n.  (2) ;  Wright's  Tenures, 
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directly  repealed.    But  at  length  means  were  found 

of  evading  its  operation  ;  for  the  judges,  in  construing 

the  statute,  had  admitted  a  principle,  which  afterwards 

gave  a  handle  to  overturn  it  altogether.     It  was  held 

that  if  the  tenant  in  tail  dii^posed  of  the  land,  hut  left  Alienation  by 

assets,  or  lands  of  equal  value,  to  his  issue,  the  issue  ^''"'''"* '"  ^^'^' 

were  bound  to  abide  by  his  alienation  of  the  entailed 

lands  (?/).     This  seems  fair  enough,  but  the  principle 

of  recompense  in  value  was  afterwards  extended  so  as  Principle  of 

to  bar  the  issue  from  asserting  their  rights  to  the  entailed  ?'^^3ri?rr. 

lands,  if  a  meie  judgment  had  been  given  entitling  them  ring  issne  in 

to  recover  from  some  other  person  lands  of  equal  value  **' ' 

instead.     It  is  uncertain  when  this  extension  of  the 

principle  was  first  admitted  (z) :  but  it  was  recognised 

in  a  case,  called  Taltannn's  case,  decided  in  the  twelfth  Taltm-nnC.'i 

year  of  the  reign  of  King  Edward  IV.  (a).     And  as  the  *''^''^* 

principle  so  extended  was  allowed  to  hold  good,  althougli 

the  judgment  for  recovery  in  value  had  been  obtained 

by  collusion  with  the  tenant  in  tail,  the  result  was  to 

secure  the  practical  abolition  of  the  law  of  entail.    For 

it  became  possible  for  any  one  possessed  of  land  as 

tenant  in  tail  to  get  rid  of  the  entail  l)y  taking  the 

requisite  judicial  proceedings. 

By  the  common  law,  final  judgment  for  the  recovery 
of  land  in  a  writ  of  right,  the  highest  form  of  real  action, 
was  not  only  conclusive  of  the  right  to  the  land,  as 
between  the  parties  to  the  action,  but  barred  all  other 
persons'  claims  unless  promptly  asserted  (b).  This 
afforded  to  a  tenant  in  possession  of  land  an  opportunity 
in  certain  cases,  of  defeating  ilic  Lnvfiil  claims  of  others 
In  tlic  land,  ])y  suffering  a  recovery  <>f  the  land  lo  l»o  SufTcring  a 

-  ■■  -  •«■ — •  locdvery. 

(y)  2    Ciu.    Rec.     214—217;  Cases   on    Koal    PidiK-rty,    Gt)"*, 

Litt.  8.   712;    Co.   Litt.   373   b,  3i(l  ed. ;  Cm.  Hoc.  217— 219;  see 

note  (2),  374  b.  I-  Q.  R.  ix-  '-  X''-  ^501. 

(2)  See  an  article  by  Sir  H.  W.  ih)  See    ante,    p.    72,    n.    (z)  : 

ICipl.instonc,  L.  Q.  R.  vi.  280.  1'.   N.   B.   <> ;    Co.   Litt.  2.'i4   b  ; 

(«)  Y.    V,.    12    Kdw.    IV.    Ill,  1'.  &  M.  Hist.  Kng.  liiiw,  n.  7.''.. 
translated    in    Tudor's    Ijcading 
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obtained  in  a  collusive  action  brought  against  him. 
Such  proceedings  wore  in  fact  used  to  deprive  termors 
of  their  leases,  and  by  ecclesiastics  to  evade  the  statute 
of  Mortmain  (c),  until  it  was  provided  by  statute  (d) 
that  in  such  cases  collusive  recoveries  might  be  falsified 
or  annulled  (e).  And,  mider  the  statute  De  Bonis,  if  a 
tenant  in  tail  merely  suffered  judgment  for  the  recovery 
of  his  lands  to  be  obtained  in  a  friendly  action  against 
him,  it  was  held  that  his  issue  after  his  death  miglit 
falsify  the  recovery,  and  gain  possession  of  the  entailed 
lands  (/).  Eecourse  w^as  had  therefore  to  the  law^  of 
Warranty.  warranty  {g),  whereby  one,  who  had  warranted  the  title 
to  lands  given  by  him  to  another,  was  liable  to  be 
Voucliing  to  vouched  to  warranty,  that  is,  called  upon  to  defend  any 
warran  y.  action  brought  to  recover  the  lands,  and  to  be  adjudged 
to  render  to  his  donee  lands  of  equal  value,  if  he  failed 
in  his  defence  (/i).  The  tenant  in  tail  then,  on  the  collu- 
sive action  being  brought,  vouched  to  warranty  some 
third  person,  presumed  to  have  been  the  original 
grantor  of  the  estate  tail.  This  third  person  was 
accordingly  called  upon  ;  who,  in  fact,  had  had  nothing 
to  do  with  the  matter  ;  but,  being  a  part}'  in  the  scheme, 
he  appeared  in  Court  and  admitted  the  alleged  war- 
'ranty,  and  then  allowed  judgment  to  go  against  him  by 
default.  Wliereupon  judgment  was  given  for  tlie 
demandant  or  plaintiff,  to  recover  the  lands  from  the 
tenant  in  tail ;  and  the  tenant  in  tail  had  judgment 
empowering  him  to  recover  a  recompense  in  lands  of 
equal  value  from  the  defaulter,  who  had  thus  cruelly 
failed  in  defending  his  title  (i).  If  any  such  lands  had 
been  recovered  under  the  judgment,  they  would  have 
been  held  by  the  tenant  for  an  estate  tail,  and  would 
have  descended  to  the  issue,  in  lieu  of  those  which 

(c)  See  ante,  pp.  53,  76.  Litt.  361  a. 

(d)  See  stats.  6  Edw.  I.  c.  11  ;  (g)  See  ante,  pp.  38,  68. 

13  Edw.  I.  c.  3,  4,  32  ;   21  Hen.  (/')  See  (ilanv.  lib.  iii.  ;   Bract. 

VIII.  0.  15  ;  Co.  Litt.  46  a.  fo.  380  sq. 

(e)  Cru.  Rec.  2-4,  187,  356.  (t)  Co.    Litt.    361    b;     BIa<  k. 
(/)  Litt.   ss.    688—690;    C<j.  Comm.  358. 
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were  lost   by   tho   warrantor's   default  (k).    But   tlie 
defaulter,  on  whom  the  burden  waf?  thus  cast,  was  a 
man  who  had  no  lands  to  give,  some  man  of  straw, 
who  could  easily  be  prevailed  on  to  undertake  the 
responsibility  ;    and,  in  later  tmies,  the  crier  of  tho 
Court  was  usually  employed.     Still,  on  the  principle 
above  stated  {l),  the  mere  judgment  for  recover}^  in 
value  was    held   to   preclude  the   issue   from  subse- 
quently asserting  their  right  to  the  lands  ;  so  that  their 
claim  was  effectually  defeated,  and  the  estate  tail  was 
said  to  be  barred.    And  not  onl}-  were  the  issue  barred  Entail  ))anc(i. 
of  their  right,  but  the  donor,  who  had  made  the  grant, 
and  to  whom  the  lands  were  to  revert  on  failure  of 
issue,  had  his  reversion  barred  at  the  same  time  (m).  Tlie  rovpr>^ion 
So  also  all  estates  which  tl)e  donor  might  liave  given  to  ^^^^*'' ' 
other  persons,  expectant  on  the  decease  of  the  tenant 
in  tail  without  issue  (and  which  estates,  as  we  have 
seen  {n),  are  called  remainders  expectant  on  the  estate  And  re- 
tail), were  equally  barred.     The  demandant,  in  whoso  '"•'^""•''^• 
favour  judgment  was  given,  became  possessed  of  an 
estate  in  fee  simple  in  the  lands  ;    for  in  a  recovery 
the  lands  were  always  claimed  in  fee  simple  (o).  and  tlie 
demandant,  being  a  friend  of  the  tenant  in  tail,  of  course 
disposed  of  the  estate  in  fee  simple  according  to  his 
wishes. 

Such  a  piece  of  solemn  juggling  could  not  long  have 
held  its  grounds,  had  it  not  been  supported  by  its  sub- 
stantial benefit  to  the  community  ;  but.  as  it  was.  the 
progress  of  events  tended  only  to  make  that  c«Mtain 
which  at  first  was  questionable  ;  and  proceedings  on  the 
principle  of  those  above  relatinl,  under  the  name  of 
suffering  common  recoveries,  maintained  their  gnmnd  Coiniuon 
and  long  continued  in  common  use  as  the  undoubted 

(k)  2  Black.  (!<)mm.  .'{liO.  Ri'c.  1S7,  258. 

(/)  Ante,  p.  !).").  (n)  AtUr.  p.  \Y.\. 

(m)  2  Black.  (;<)min.  :}iiU  ;  Cni.  (o)  Co.  Lilt.  !)  b  ;  Cm.  lice.  ir>. 

W.K.I'.  7 
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privilege  of  fvcry  tcnani.  in  tail.  'J'lic  right  to  suffer 
a  common  recovery  was  considered  as  the  inseparable 
incident  of  an  estate  tail,  and  every  attempt  to  restrain 
this  right  was  held  void  (p).  Complex,  however,  as 
tlie  pioceedings  above  related  may  appear,  the  ordinary 
forms  of  a  commmi  recover ij  in  later  times  were  more 
complicated  still  ;  for  it  was  found  expedient  not  to 
bring  the  collusive  action  against  the  tenant  in  tail 
himself,  but  that  he  should  come  in  as  one  vouched  to 
warranty  (g).  The  lands  were,  therefore,  in  the  first 
place  conveyed,  by  a  deed  called  the  recovery  deed,  to 
a  person  against  whom  the  action  was  to  be  brought, 

Tenant  to  the  and  who  was  Called  the  tenant  to  the  jjrcecipe  or  writ  (r). 

pitpcipt'.  rjij-^g  proceedings  then  took  place  in  the__Court  of 
Common  Pleas,  which  had  an  exclusive  jurisdictiolTTn 
alLi'eal  actions.  A  regular  Avrit  was  issued  against  the 
tenant  to  the  jwceci'pe  by  another  person,  called  the 

P.-mandant.  flemcmdmit ;  the  tenant  in  tail  was  then  vouched  to 
warranty  by  the  tenant  to  the  j^'^'f^'^dp^-  The  tenant 
in  tail,  on  being  vouched,  then  vouched  to  warranty 
in  the  same  way  the  crier  of  the  Court,  who  was  called 
the  common  vouchee.  The  demandant  then  craved 
leave  to  imparl  or  confer  with  the  last  vouchee  in  private, 
which  was  granted  by  the  Court ;  and  the  vouchee, 
having  thus  got  out  of  Court,  did  not  return  ;  in 
consecjuence  of  which  judgment  was  given  in  the  manner 
liefore  mentioned,  on  which  a  regular  writ  was  directed 
to  the  sheriff  to  put  the  demandant  into  possession  (s). 
The  proceedings,  as  may  be  supposed,  necessarily 
passed  through  numerous  hands,  so  that  mistakes  were 

(p)  Mary  Portingloii's  case,  10  veyance   to   the   tenant   to   the 

Rep.  35  b  ;  Co.  Litt.  224  a,  379  b,  praecipe  appeared  to  be  executed 

n.  (1)  ;  Fearne  C.  R.  260  ;  2  Bl.  before  the  end  of  the  term  in 

Com.    116  ;     Dawkins    v.    Lord  which  the  recovery  was  suffered  ; 

Penrhyn,  6  Ch.  D.  318,  4  App.  1  Prest.  Con.  61  sq.  ;    Goodright 

Cas.  51.  d.   Burton  v.   Righy,  5  T.  Rep. 

[q)  See  Cru.  Rec.  244  &q.  177.     Recoveries,  Ijeing  in  form 

(;•)  By  stat.  14  Geo.  II.  c.  20,  judicial  proceedings,  could  oul}' 

commonly   called   Mr.    Piggott's  be  suffered  in  term  time. 

Act,  it  was  sufficient  if  the  con-  (s)  Cru.  Rec.,  ch.  ],  p.  12. 
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not  unfrequently  made,  and  great  expense  was  always 
incurred  (t).  To  remedy  this  evil  the  Fines  and 
Eecoveries  Act,  1833  (u),  was  accordingly  passed  in 
that  year,  on  the  recommendation  of  the  commissioners 
on  the  law  of  real  property.  This  Act,  which  in  the  Recoveries 
wisdom  of  its  design,  and  the  skill  of  its  execution,  jsj  "^  '^ '"  "  • 
quite  a  model  of  legislative  reform,  a])olished  the  whole 
of  the  cumbrous  and  suspicious-looking  machinery  of 
common  recoveries.  It  substituted  in  their  place  a 
simple  deed,  executed  by  the  tenant  in  tail  and  inrolled 
within  six  calendar  months  after  its  execution  (w), 
formerly  in  the  Court  of  Chancery,  and  now  in  the 
Central  OfHce  of  the  Supreme  Court  {x)  :  ))y  such  a 
deed,  a  tenant  in  tail  in  possession  is  now  enabled  to 
dispose  of  the  lands  entailed  for  an  estate  in  fee  simple  ; 
thus  at  once  defeating  the  claims  of  his  issue,  and  of  all 
persons  having  any  estates  in  i-emainder  or  reversion. 

A  common  recovery  was  not,  in  later  times,  the  only 
way  in  which  an  estate  tail  might  he  Ijarred.  Tliere 
was  another  assurance  as  effectual  in  defeating  the 
claim  of  the  issue,  though  it  was  inoperative  as  to 
the  remainders  and  reversion.  This  was  a  iiiu'.  The  A  tiiii>. 
natui-e  of  a  fine  and  its  effect  in  bai'i-ing  all  claims  to 
the  land  not  made  within  a  year  and  a  day  afterwards 
have  ])een  previously  explained  (//).  If  a  line  were 
levied  of  entailed  lands,  the  rights  of  the  issue  and  of 
those  to  whom  the  reversion  belonged,  were  expressly 
saved  by  the  statute  De  Bonis  (z)  from  being  barred 
under  the  old  doctrine  of  non-claim.  The  pcjwer  of 
barring  future  claims  was  taken  from  tiins  in  (he  reign 

(t)  See  1st  Report  of  Real  I'm-  Oh.  332. 
pcrty  Commissioners,  25.  (x)  See  sect.  74  ;  stats.  3ti  &  37 

(u)  Stat.  3  &  4  Will.  IV.  c.  74,  Viet.  c.  (>(>,  ss.  1(1,  77  ;    42  &  43 

<lra\vii  by  Mr.  Brodic  ;    1  Hayes'.s  Viet.  r.  78  ;   Jl.  S.  ('.    ISSH,  OnJ. 

('ouveyaiicing.  1;")").  IjXl.,  r.  1). 

(w)  Sect.   41.     'i'he   inrolinent  (//)  Anlr,    pp.    TiJ,    n.    (:),    (».{, 

may  take  place  after  the  death  ii.  (7). 
of  the  tenant  in  tail  ;    WfiUnwre-  (:)  S(al.  l.t  IMw.  I.  c.  |. 

SenJe  v.    WhitiHoie-Senle,    I!M)7,  2 
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of  Edwivvd  TTT.  {a)  ;   but  it  was  ajfain  roslorcd,  with  an 
cxtoiision,  liowovcr,  of  tlio  timo  of  claim  1o  fivo  years, 
])y  statutes  of  Eichard  III.  (h)  and  Heniy  VII.  (c)  ;  by 
Proelama-       which  statutes  also  provision  was  made  for  the  open 
lions.  proclamation  of  all  fines  several  times  in  Court,  durin,;:,' 

which  pi'oclamation  all  pleas  were  to  cease  ;  and  in 
order  that  a  fine  might  operate  as  a  bar  after  non-claim 
for  five  years,  it  was  necessary  that  it  should  be  levied 
with  proclamations  {d).  A  judicial  construction  of  the 
statute  of  Henry  VII.  {e),  quite  apart,  as  it  should  seem, 
from  its  real  intention  (/),  gave  to  a  fine  by  a  tenant 
in  tail  the  force  of  a  ])ar  to  his  issue  after  non-claim  ])y 
them  for  five  years  after  the  fine  ;  and  this  construction 
was  confii'med  by  a  statute  of  the  reign  of  Henry  VIII., 
wliich  made  the  l)ar  immediate  (g).  Since  this  time 
the  effect  of  fines  in  barring  an  entail,  so  far  as  the 
issue  were  concerned,  remained  unquestioned  till  their 
Fines  abolition  ;  which  took  place  at  the  same  time,  and  by 

abolished.  ^j^^  ^^^^^  ^^^  Qf  Parliament  (h),  as  the  abolition  of 
common  recoveries.  A  deed  inrolled  in  the  Central 
Office  of  the  Supreme  Court  (i)  is  now  substituted,  as 
well  for  a  fine,  as  for  a  common  recovery. 

Although  strict  and  continuous  entails  have  long 
been  virtually  abolished,  their  remembrance  seems  still 

{a)  Stat.  34  Edw.  III.  c.  IG,  a  (e)  Bro.  Abr.  tit.  Fine,  pi.  1  ; 

curious  specimen  of  the  concise-  Dyer,  3  a  ;  Co.  Litt.  121  a,  n.  (1)  ; 

ness  of  ancient  Acts  of  Parlia-  Cruise  on  Fines,  173. 

ment.     This  is  the  whole  of  it ;  (/)  4  Reeve's  Hist.  Eng.  Law, 

"  Also  it  is  accorded  that  the  135, 138  ;  1  Hallam's  Const.  Hist, 

plea  of  non-claim  of  fines,  which  14,  17.     The  deep  designs  attri- 

from  henceforth  shall  be  levied,  buted  by  Blackstone  (2   Black, 

shall  not  be  taken  or  holden  for  Comm.     118,     354)     and     some 

any  bar  in  time  to  come."  others  to  Henry  VIII.  in  procur- 

(h)  1  Ric.  III.  e.  7.  ing  the  passing  of  this  statute, 

(c)  4  Hen.  VII.  c.  24  ;  see  also  are  shown  by  the  above  writers 

stat.  31  Eliz.  c.  2.  to  have  most  probably  had  no 

{d)  By  Stat.  1 1  &  12  Vict.  c.  70,  existence, 

all  fines  heretofore  levied  in  the  {g)  32  Henry  VIII.  c.  36. 

Court  of  Common  Pleas  shall  be  (h)  3  &  4  WiU.  IV.  c.  74. 

conclusively  deemed  to  have  been  (i)  Stats.  30  &  37  Vict.  c.  60, 

levied   with,  proclamations,   and  ss.  16,  77  ;   42  &  43  Vict.  c.  78  ; 

shall  have  the  force  and  effect  of  R.  S.  C,  1SS3,  Ord.  LXI.,  r.  9. 
fines  witli  proclamations. 
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to  linger  in  many  country  places,  where  the  notion  of 
heir  land,  that  must  perpetually  descend  from  father  to 
son,  is  still  to  be  met  with.     It  is  needless  to  say  that 
such  a  notion  is  quite  incorrect.     In  families  Avhere  tho 
estates  are  kept  up  from  one  generation  to  another, 
settlements  are  made  every  few  years  for  this  purpose  ;  .Scttlcnicnt?. 
thus  in  the  event  of  a  marriage,  a  life  estate  merely  is 
given  to  the  husband  ;    tho  wife  has  an  allowance  for 
pin-money  during  tho  marriage,  and  a  rent-charge  or 
anmiity  by  way  of  jointure  for  her  life,  in  case  she 
should  survive  her  husband.     Subject  to  this  jointure, 
and  to  the  payment  of  such  sums  as  may  be  agreed  on 
for  the  portions  of  the  daughters  and  3'Ounger  sons  of 
tho  marriage,  the  eldest  son  who  may  be  horn  of  the 
marriage  is  made  hij  the  seitlement  iert^^iL^t^itiL-  ^"^ 
case  of  his  decease  without  issue,  it  is  provided  that  tho 
second  son,  and  then  the  third,  should  in  like  manner 
bo  tenant  in  tail,  and  so  on  to  the  others  :  and  in  default 
of  sons,  the  estate  is  usually  given  to  tho  daughters  (j). 
By  this  means  the  estate  is  tied  up  till  some  tenant  inr 
tail  attains  tho  age  of  twenty-one  years  ;  when  he  is  able  \ 
with  tho  consent  of  his  father,  who  is  tenant  for  life?     \ 
to  bar  the  entail  with  all  the  remainders.    Dominion  is     l 
thus  again  acquired  over  the  property,  which  ddiiiinion 
is  usually  exercised  in  a  ro-sottlement  on  tho  next  gene- 
ration ;    and  thus   tho  property  is  preserved  in  the 
famih'.     Primogeniture,  therefore,  as  it  obtains  among  Primo- 
the  landed  gentry  of  England,  is  a  custom  only,  and  not  o<-''»tui'^'- 
a  right ;  though  there  can  bo  no  doubt  that  tho  custom 
has  originated  in  the  right,  which  was  enjoyed  by  the 
eldest  son,  as  heir  to  his  father,  in  those  days  when 
estates  tail  could  not  be  barred.     Primogeniture,  as  a 
custom,    has    been    the   subject   of    nuich    remark  (A-)- 

(i)  Hco  the  form  of  a  docd  of  p.  4H.  See  also  Traitty  dc  Logi.s- 

Bottlcmciit  given  in  I'ait  \'l.  y/(;sy.  lation  Civile  et   Penalc,  ouvrago 

(A;)See2  AdaiuSmith's  W'ealtli  cxtrait   des  IMamiMrils  dc    Urn- 

of  Nations,  181,  M'Cidioch'.s  ed.  Iliani,    [lar   Dmtiunt,    tum.    I.    p. 

and  M'C'uiloeh's  u.  xix.,  vol.  4,  'Ml. 
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Where  family  iiuiiours  or  family  estates  arc  to  Ije  pre- 
served, some  such  device  appears  necessary.  But,  in 
other  cases,  strict  settlements  of  the  kind  referred  to 
seem  fitted  rather  to  maintain  the  posthumous  pride 
of  present  owners,  than  the  welfare  of  future  genera- 
tions. The  policy  of  the  law  is  now  in  favour  of  the 
free  disposition  of  all  kinds  of  property  ;  and  as  it 
allows  estates  tail  to  be  barred,  so  it  will  not  permit 
the  object  of  an  entail  to  be  accomplished  by  other 
means,  any  further  than  can  be  done  by  giving  estates 
to  the  unborn  children  of  living  persons.  Thus,  an 
estate  given,  after  the  death  of  an  unborn  child,  to  his 
A  perpetuity,  children,  would  be  absolutely  void  {I).  The  desire  of 
individuals  to  keep  their  name  in  memory  has  often 
been  opposed  to  this  rule  of  law,  and  many  shifts  and 
devices  have  from  time  to  time  been  tried  to  keep  up 
a  perpetual  entail,  or  something  that  might  answer  the 
same  end  (/«).  But  such  contrivances  have  invariably 
been  defeated  :  and  no  plan  can  be  now  adopted  by 
which  lands  can  Avith  certamty  be  tied  up,  or  fixed 
as  to  their  future  destination,  for  a  longer  period  than 
the  lives  of  existmg  persons  and  a  term  of  twenty-one 
years  after  their  decease  {n). 


^A'lieii  the 
estate  tail  is 
preceded  by 
life  interest. 


The  concur- 
rence of  the 
tirst  tenant 
for  lite  re- 
quired. 


Wlienever  an  estate  tail  is  not  an  estate  in  possession 
^  but  is  preceded  b}'  a  life  interest  to  be  enjoyed  by  some 
other  person  prior  to  the  possession  of  the  lands  by  the 
tenant  m  tail,  the  power  of  such  tenant  in  tail  to  acquire 
an  estate  in  fee  simple  in  remainder  expectant  on  the 
decease  of  the  tenant  for  life  is  subject  to  some  limita- 
tion. In  the  time  when  an  estate  tail,  together  with 
the  reversion,  could  only  be  l)arred  ]\v  a  recovery,  it  was 
absolutely  necessary  that  the  lirst  tenant  for  life,  who 


(/)  Hai/  V.  Earl  of  Coveninj,  3 
T.  Rep.  80  ;  Brudenell  v.  Elwcs, 
1  East,  452  ;  Whifbi/  v.  Mitchell, 
44  Ch.  D.  85  ;  Re  Xash,  1910, 
1  tTi.  1  ;  see  post.  Part  II.  ch.  iv. 

(m)  See  Fearne,  253  sq.  ;  Main- 


voruig  V.  Baxter,  6  Ves.  458. 

(n)  Fearne,  C.  E.  430  sq.  The 
period  of  gestation  is  also  in- 
cluded, if  gestation  exist ;  Cadell 
V.  Palmer.  7  Bligh,  N,  S.  202;  see 
post.  Part  II.  ch.  iv. 
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hud  the  possession  of  the  lands,  shoukl  concur  in  the 

proceedings  ;   for  no  recovery  could  be  suil'ered,  unless  / 

on  a  feigned  action  brought  agauist  the  tenant  seised 

of  the  freehold  (o).     This  technical  rule  of  law  was  also 

a  valuable  check  on  the  tenant  in  tail  under  every 

ordinary  settlement  of  landed  property  ;  for,  when  the 

eldest  son  (who,  as  we  have  seen,  is  usually  made 

tenant  in  tail)  came  of  age,  he  found  that,  before  he 

could  acquire  the  dominion  expectant  on  the  decease 

of  his  father,  the  tenant  for  life,  he  must  obtain  from 

his  father  consent  for  the  purpose.     Opportunity  was 

thus  given  for  providing  that  no  ill  use  should  be  made 

of  the  property  (p).     AVlien  recoveries  were  abolished, 

the  consent  formerly  required  was  accordingly  still 

preserved,  with  some  little  modification.     The  Fines 

and  liecoveries  Act  established  tlie  office  of  prukctur,  riuicctur. 

which  almost  always  exists  during  the  continuance  of 

such  estates  under  the  settlement  as  may  precede  an 

estate    tail.     And    the    consent    of    the    protector    is  Hi^;  cun.^Lut 

required  to   be  given,   either   by   the  same  deed  by  bai"ic!f 

which  the  entail  is  barred  (q),  or  by  a  separate  deed  luaiudcrs  and 

to  be  executed  on  or  before  the  day  of  the  execution 

of  the  former,  and  to  be  also  im-olled  ui  the  Central 

Office  of  the  Supreme  Court  at  or  previously  to  the  time         j 

of  the  inrolment  of  the  deed  which  bars  the  entail  '/*). 

Without  such  consent  the  remainders  and  rcvei-sion 

cannot  be  barred  (.s).     In  ordinary  cases  the  proU'clor 

is  the  first  tenant  for  life  under   the  settk'uu'ut,   in 

analogy  to  the  old  law  {t)  ;  but  a  power  is  given  by  the 

Act,  to  any  person  entailing  lands,  to  ai)point,  in  the 

(o)Cru.  Rec.  21.    Src,  Imwcvcr,  tlic  U'liaiilin-iail  is  liiiiisclf  tlio 

Stat.  14  Ceo.  II.  c.  20.  protcctMr.  «o  Jic  Wihnci's Trusla, 

(/))  See  First  Report  of  Real  I'JIU.  2  Cli.  111. 

Property  ConnnissioDers,  p.  ;}2.  (^)  Stats.  :{  &  4  Will.  IV.  e.  7-1, 

(7)  If  so,   (he   ])rot(rtnr   may  .ss.  42 — 17;   315  &  37  Viet.  e. jUi. 

well  execute  the  deed  on  a  (lav  us.  J<>,  77  ;   42  &  43  Viet.  e.  78  ; 

subsequent  to  that  on  whieh  the  R.  S.  ('.,  18S3.  On!.  LXI..  r.  !•. 

tenant  in  tail  executed  it  ;    Whit-  {s)  Stat.  3  &  4  Will.  l\'.  e.  71, 

morc-Seale     v.     Whilmorc-Scalc,  ss.  34.  35. 

11)07,  2  Ch.  332.     As  to  where  {t)  Scet.  22. 
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couseut. 


place  of  the  tenant  for  life,  any  number  of  persons, 
not  exceeding  three,  to  be  together  protector  of  the 
settlement  during  the  conthiuance  of  the  preceding 
estates  (w).  In  such  a  case,  the  consent  of  such 
}»ersons  only  need  be  obtained  in  order  to  effect  a 
complete  bar  to  the  estate  tail,  and  the  remainders 
and  reversion  ;  and  the  office  of  protector  is  exercisable 
by  the  survivors  or  survivor  of  the  persons  so  ap- 
pointed, unless  a  contrary  intention  were  expressed  by 
the  appointor  {x).  The  protector  is  under  no  restraint 
in  giving  or  withholding  his  consent,  but  is  left  entirely 
The  issue  may  to  liis  own  discretion  {y).  If  he  should  refuse  to  con- 
without  pro-  ^*^^^^'  ^^®  tenant  in  tail  may  still  by  deed  inrolled  bar 
lector's  his  own  issue  ;   as  he  might  have  done  before  the  Act 

by  lev^'ing  a  fine  ;  but  he  cannot  bar  estates  in 
remainder  or  reversion.  And  if  the  tenant  were  not 
the  original  donee  in  tail,  but  had  become  entitled  by 
descent  {z),  he  can  so  bar  all  the  issue  of  the  original 
donee  in  tail  (a).  The  consequence  of  such  a  limited 
bar  is,  that  the  tenant  acquires  a  disposable  estate  in 
the  land  for  so  long  as  he,  or  the  original  donee  in 
tail,  has  any  issue  or  descendants  living,  and  no 
longer  ;  that  is,  so  long  as  the  estate  tail  would  have 
lasted  had  no  bar  been  placed  on  it.  This  is  called  a 
base  fee.  A  base  fee  may  be  enlarged  into  a  fee  simple 
absolute  (i.e.,  the  remainders  and  reversion  may  be 
barred)  by  deed  executed  by  the  person,  who  would 
have  been  actual  tenant  in  tail  if  the  estate  tail  had 
not  been  converted  into  a  base  fee,  and  inrolled  within 
six  calendar  months  after  its  execution  :  but  the  con- 
sent of  the  protector  is  necessary  until  the  protector- 
ship of  the  settlement  has  come  to  an  end  (as  by  the 


Base  fee. 


(«)  Sect.  32. 

(x)  Bell  V.  Holtbi^.  L.  K.  15  Eq. 
178;  Jie  Bayhy  Worthimjton  <£• 
Coheiin  Contract,  1908,  1  Oh.  20, 
A.  C.  97.  But  if  all  appointed 
protectors  eease  to  exist,  while  a 
prior  life  estate  under  the  settle- 
ment continues,  the  tenant  for 


life  will  become  the  protector  ; 
Ckirke  v.  Chamberlin,  16  Ch.  D. 
176. 

(//)  Stat.  3  &  4  Will.  IV.  c.  74, 
ss.  36,  37. 

(::)  Ante,  p.  91. 

(«)  Stat.  3  &4  WilJ.  1\'.  c.  74, 
ss.  34,  40,  41. 
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death  of  a  tenant  fur  life  entitled  under  the  settle- 
ment in  priority  to  the  estate  tail)  (b).  And  if,  after 
a  tenant  in  tail  has  executed  a  disentailing  assurance 
creating  a  base  fee  only,  any  person  shall  be  in  posses- 
sion of  the  land  by  vktue  of  such  assurance  and  the 
same  i)erson,  or  any  one  else  not  being  entitled  in 
respect  of  an  estate  in  remainder  or  reversion  after  the 
estate  tail,  shall  continue  in  such  possession  for  twelve 
years  from  the  time  "when  the  protectorship  of  the 
settlement  has  come  to  an  end,  the  assurance  Avill  then 
be  effectual  to  bar  all  persons  entitled  to  any  such 
estates  in  remainder  or  reversion  from  ever  recovering 
possession  of  the  land  (c).  But  unless  the  base  fee  be 
so  enlarged  into  a  fee  simple  absolute,  either  by  deed 
inrolled  or  by  twelve  years'  possession  after  the  afore- 
said time,  it  will  come  to  end  on  failure  of  all  the  issue 
in  tail  and  the  persons  luuing  estates  in  remainder  or 
reversion  become  entitled.  When  an  estate  tail  is  in  Estate  tail  in 
possession,  that  is,  when  there  is  no  previous  estate  P^^''^''^'""- 
ior"life  or  otherwise,  there  can  xeay  seldom  be  any 
protector  {d),  and  the  tenant  in  tail  ma}',  at  an}'  time 
by  deed  duly  inrolled,  bar  the  entail,  remainders  and 
reversion  at  his  own  pleasure.  And  where  a  previous 
estate  for  life  exists,  it  does  not  confer  the  office  of  Lilo  cstai.- 
protector,  unless  it  Ije  created  by  the  same  settlement  j"(.J  yl'V^-jV 
"svhich  created  the  estate  tail ;  so  that  a  tenant  in  tail 
in  remainder  expectant  on  an  estate  for  life,  created 
by  some  prior  deed  or  will,  may  bar  the  entail,  re- 
maindeis  and  reversion,  without  the  consent  of  the 
tenant  foi'  life  under  sueli  ])iic)r  deed  or  will  (e). 

(b)  ytut.  3  &.  4  WiU.  IV.  c.  74,  36  Ch.  D.  71U. 

ss.  19,40,  41.     U'Jure a  tenant  in  (c)  Stat.  37  &  38  Viet.  e.  57, 

tail  has  conveyed  away  his  estate  s.  (5,  replaeiny  3  &  4    Will.    IV. 

by  a  discntailinu  assuiamo  bar-  c.    27,    s.    23,    whieh     required 

ring  tlie  issue  only,  he  <>r  after  twenty    years'    posse.ssion  ;     sec 

liis  death  the  i)eis(in  wlio  wtmld  j>03t,  i'art  V. 

have  been  the  succeeding  heir  in  (rf)  Sec   Sugd.    V.    &    1*.    5i>3, 

tail  (and  not   the  assignee  under  11th  ed. 

the    disentailing    dvvd)    is    tlu'  (()  Jkrrhi'jlon     v.     >'<cvll,     32 

person   oapai>le   of   s<»  enlarging  L.  T.  X.  h>.  12."). 
tho  base  fee  ;    Bunker  v.  iSinall, 
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Estaio  tail  Tliu  above-iiientioned  right  of  a  tenant  in  tail  to  bar 

granted  by        .,  ,    -i  •         i  •      ,   ,         r  ,-  ,  •   ,        , 

the  Crown  as  tlic  entail  IS  Subject  to  a  tew  exceptions  ;  Avlucli,  though 
mbliy"^'^'^  ^^  ^^  ^^^^  ^^'^-^  frequent  occurrence,  it  may  be  as  well  to 
services.  mention.  And,  first,  estates  tail  granted  by  the  Crown 
as  the  reward  for  public  services  cannot  be  barred  so 
long  as  the  reversion  continues  in  the  CroAvn.  This 
restriction  was  imposed  by  an  Act  of  Parliament  of  the 
reign  of  Henry  VIII.  (/),  and  it  has  been  continued  by 
the  Fines  and  Recoveries  Act  (g).  There  are  also  some 
cases  in  which  entails  have  been  created  by  particular 
Acts  of  Parliament,  and  cannot  be  barred. 

Tenant  in  tail  Again,  ail  estate  tail  cannot  be  barred  by  any  person 
bility  ofTssuo  "^^^^o  is  tenant  in  tail  after  'possibility  of  issue  extinct. 
extinct.  ijij^ij.    g^^j^  Qj^jy  happen  where  a   person  is   tenant  in 

special  tail.  For  instance,  if  an  estate  be  given  to  a 
man  and  the  heirs  of  the  body  by  his  present  wife  ; 
in  this  case,  if  the  wife  should  die  without  issue,  he 
Avould  become  tenant  in  tail  after  i)ossibility  of  issue 
extmct  {h)  ;  the  possibility  of  his  having  issue  who 
could  inherit  the  estate  tail  would  have  become  extinct 
on  the  death  of  his  wdfe.  A  tenancy  of  this  land  can 
never  arise  in  an  ordinary  estate  m  tail  general  or  tail 
male  ;  for  so  long  as  a  person  lives,  the  law  considers 
that  the  possibility  of  issue  contmues,  however  im- 
probable it  may  be  from  the  great  age  of  the  party  (i). 
Tenants  in  tail  after  possibility  of  issue  extinct  were 
prohibited  from  suffering  common  recoveries  by  a 
statute  of  the  reign  of  Elizabeth  (k),  and  a  similar 
prohibition  is  contained  in  the  Fmes  and  Recoveries 
Act  (/).  But,  as  we  have  before  remarked  (w),  tenancies 
in  special  tail  are  not  now  common.    In  modern  times, 

(/)  Stat.  34  &  35  Hen.  VIII.  Comm.  124. 

c.  20  ;  Cru.  Rec.  318.  (*)  Litt.  s.  34  ;  Co.  Litt.  40  a; 

{g)  Stat.  3  &  4  Will.  IV.  c.  74.  2    Black.   Comm.    125  ;    Jee    v. 

s.  18  ;    Duke  of  Grafton's  case,  5  Audk)).  1  ('ox,  324. 

Bing.    N.    C.    27  ;     Bobinson   v.  {k)  14  Eliz.  c.  8. 

Gij]ard,  1903,  1  Ch.  8G5.  (I)  3  &  4  WiU.  IV.  c.  74,  a.  18. 

(h)  Litt.  ss.  32,  33  ;   2  Black.  [m)  Ante,  p.  91. 
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^vllL•ll  it  m  intended  to  iiiuke  a  provision  for  the  children 
of  a  particular  marriage,  estates  are  given  directly  to 
the  unborn  children,  ^vhicli  take  effect  as  they  come 
into  existence  :  whereas  in  ancient  times,  as  "\ve  shall 
hereafter  see  (n),  it  was  not  lawful  to  give  any  estate 
directly  to  an  unborn  child. 

The  last  exception  is  one  that  can  only  arise  in  the 
case  of  grants  and  settlements  made  before  the  passing 
of  the  Fines  and  Recoveries  Act ;  for  the  future  it  has 
been  abolished.  It  relates  to  women  who  are  tenants 
in  tail  of  lands  of  their  husbands,  or  lands  given  by  any 
of  his  ancestors.  After  the  decease  of  the  husband,  a 
woman  so  tenant  in  tail  ex  provisione  viri  was  prohibited  Tenant  in  tail 
by  an  old  statute  (o)  from  suffering  a  recovery  without  f-J^J^'"'""^'""'^ 
the  assent,  recorded  or  inrolled,  of  the  heirs  next 
inheritable  to  her,  or  of  him  or  them  that  next  after 
her  death  should  have  an  estate  of  inheritance  (that  is, 
in  tail  or  in  fee  simple)  in  the  lands  :  she  was  also 
prohibited  from  levying  a  line  under  the  same  circum- 
stances by  the  statute  which  confirmed  to  lines  their 
force  in  other  cases  (j)).  This  kind  of  tenancy  in  tail 
very  rarely  occurs  in  modern  practice,  having  been 
superseded  by  the  settlements  now  usually  made  on  the 
unborn  children  of  the  marriage. 


It  is  important  to  o))serve  that  an  estate  tail  can  An  et-tate  tail 
only    be  l)arred  l)y    an  actual  convej-ance   by   deed,  |^',,j.j,^,^l  ijy  „.jll 
duly  inrolled   according  in   ilu-  Fines   and  Recoveries  or  contract- 
Act  (g).     Thus    every    ai  tempt    ))y  a    tenant   in    tail 
to  leave  the  lands  entailed  by  his  will  (/•).  and  every 
coiitract  to  sell  Ihem,  not  conijilettd  in  his  lifetime  by 

(«)  Hvo  the  Cliaptcr  on  a  t'un-  (v)  I'cacoclc  v.  EnMlawJ,  \..  W. 

tingcnt  llcmainder.  ]0  Kq.  17. 

(o)    11  Hen.  VI 1.  f.  20.  (r)  (Vo.    Kliz.   Sdf.  ;    Cn.   Lill. 

(/;)   Stat.  32  Hen.  \III.   e.  30,  ]11  a  ;  .-jtat.  :i  ^  1  \\\\\.  l\.  e.  7J, 

s.  2.  b.  40. 


los 
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Powers  of 

alienation 

exercisable 

without 

barring  the 

entail. 


*ilack-rent. 


liu'  |ii<)})('i-  l>itr  (.sj,  will  be  luill  iiiid  void  as  u^ainst  his 
issue  claiming  under  the  entail,  or  as  against  the 
remaindermen  or  reversioners  (that  is,  the  owners  of 
estates  in  remainder  or  reversion),  should  tln're  be  no 
such  issue  left. 

We  see,  tlu>n,  tliat  the  most  important  right  of 
alienation  enjoyed  by  a  tenant  in  tail  is  his  power  to 
l)ar  the  entail  by  deed  inrolled,  and  so  acquire  the  fee 
simple  with  all  its  attendant  advantages  (t).  A  tenant 
in  tail,  as  such,  has,  however,  certain  limited  powers  of 
alienation,  which  he  may  exercise  without  barring  the 
entail.  By  the  common  law,  any  disposition  of  his 
lands  made  by  a  tenant  in  tail  will  hold  good  during 
his  life  (u).  And  he  is  by  statute  (x)  empowered  to 
make  certain  dispositions  which  will  bind  his  issue,  as 
well  as  the  reversioners  or  remaindermen.  Thus  the 
Fines  and  Eecoveries  Act  empowers  every  tenant  in 
tail  in  possession  to  make  leases  by  deed,  without  the 
necessity  of  inrolment,  for  any  term  not  exceeding 
twenty-one  years,  to  commence  within  a  year  of  the 
date  of  the  lease,  at  a  rack-rent  (t/),  or  not  less  than 
five  sixths  parts  of  a  rack-rent  (z).  And  the  Settled 
Land  Act,  1882  (a),  gives  the  powers  of  a  tenant  for 

(s)  Bac,  Abr.  tit.  Estate  in 
Tail  (D) ;  Stat.  3  &  4  WiU.  IV. 
c.  74,  s.  40. 

(0  Ante,  pp.  60,  1)1,  99. 

(m)  Litt.  ss.  595—600,  606— 
608,  649,  650  ;  Doe  d.  Neville  v. 
Elvers,  7  T.  R.  276.  After  such 
a  disposition  (which  creates  a 
base  fee  determinable  on  the  entry 
of  the  issue)  the  tenant  in  tail 
nevertheless  remains  enabled 
and  is  the  proper  person  to  bar 
the  entail  by  a  deed  enrolled 
under  the  Fines  and  Recoveries 
Act;  see  Re  Gaskell  <£•  Walter--i' 
Contract,  1906,  2  C'h.  1  ;  2  AVms. 
V.  &  P.  532.  n.  (p),  2nd  ed. 

(x)  Stat.  32  Hen.  VIII.  c.  28, 
repealed  by  stat.  19  &  20  Vict, 
c.  120,  s.  35,  gave  to  tenants  in 
tail   a  limited   power   to   make 


leases  binding  on  their  issue 
only  ;  see  Co.  Litt.  44  a,  45  b  : 
2  Black.  Comm.  319 ;  Bac.  Abr. 
Leases  and  Terms  for  Years 
{D)2. 

(y)  *  "  Rack-rent  is  only  a  rent 
of  the  full  value  of  the  tene- 
ment, or  near  it";  2  Black. 
Comm.  43. 

(z)  Stat.  3  &  4  Will.  IV.  c.  74, 
ss.  15,  40,  41.  And  under  the 
Settled  Estates  Act,  1877,  stat. 
40  &  41  Vict.  c.  18,  s.  46,  re- 
placing an  Act  of  1856,  a  tenant 
in  tail  in  possession  has  the  same 
power  of  leasing  as  is  thereby 
given  to  a  tenant  for  life  ;  see 
po.^l.  p.  120,  n.  (m). 

(ff)  Stat.  45  &  40  Vict.  c.  38, 
s.  58,  sub-s.  1  (i.),  (ui.),  (vii.); 
W'ms.  Conv.  Stat.  361 — 364. 
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lifo  under  that  Act  to  oach  of  tho  following  porson>i, 
wlion  ontitlod  in  possession,  namely  :  A  tenant  in  tail, 
except  a  tenant  in  tail  of  land  purchased  with  money 
provided  l)y  Parliament  in  consideration  of  public 
services,  who  is  i-estraincd  by  Act  of  Parliament  from 
barring  the  entail  (b)  ;  a  person  entitled  to  a  ))ase 
fee  (c)  ;  and  a  tenant  in  tail  after  possibility  of  issue 
extinct  (d).  This  enables  every  tenant  in  tail  in  posses- 
sion (with  the  exception  above  specified)  to  grant  all 
such  leases  as  a  tenant  for  life  may  grant  under  the 
same  Act,  and  also  to  sell  or  exchange  his  land  without  Sale  and 
the  necessity  of  barring  the  entail.  But  in  such  cases  ''-'^*'i''^"Sf'- 
the  proceeds  of  a  sale,  and  any  capital  money  arising 
upon  the  grant  of  a  lease,  and  any  land  taken  in 
exchang(>,  will  become  subject  to  the  entail.  Leases 
and  sales  under  the  Bel  tied  Land  Act  will  be  explained 
ill  (he  next  c]ia])ter. 

As  regards  the  light  of  free  enjoyment,  a  tenant  Froo 
in  tail  is  on  an  equal  footing  with  a  tenant  in  fee  "^"^"-^  "^*^ "  ' 
simple  (e) ;  he  may  cut  down  timber  for  his  own  b(Mie- 
fit,  and  commit  what  waste  he  pleases,  without  the  Waste, 
necessity  of  barring  the  entail  for  the  purpose  (/). 

If  a  tenant  in  fee  simple  make  a  gift  of  his  lands  Tenure  of 


for  an  estate;  tail,  a  tenure  will  still  be  created  between 
donor  and  donee  ;  for  tlie  statute  of  Quia  Eniptores 
only  })r()liibits  sul)iiifeudati()ii  upon  gifts  of  land  in  fee 
simple  {(j).  And  upon  the  creation  of  such  a  tenure, 
any  services  or  rent  might   be  reserved  {)i).     But   as 

{b)  If  the  land  were  not  pur-  in  the  Grown.     See  nnle,  p.  l(Mi. 
ehased  with  money  so  provided,  ('/)  Anle,  p.  Mi. 

the  tenant  in  tail  may  exercise  (e)  Anlfi,  p.  80. 

the   powers   given    hy    tlic    Ad.  (/)  Co.  Ijitt.  224  a;   2  Hlack. 

althougli    he    be    restrained    l)v  Cmnm.   \\~)  ;    t'a.  t.  'i'all).   Iti  ;    ."{ 

Act  of  Parliament  from  barring  .Madd.  ■)31  ;  Joh.  7r>2. 
the    entail,    and     although     the  (<j)  Stat.    18  Edw.  I.  e.  ],  uiiti 

reversion  be  in  the  Crown;    Ji<'  p-  'M  ;    Kitchen  on  ('o\irts.  410; 

Jhtke  of  MnrlhoroiK/h'.i  Blruhi  im  \\'atk.  Dese..  ji.  4,  n.  (/»).  l>p.  I  I, 

csidie.'',  8  'I'inu-s  L.'  U.  5S2  ;    see  12.  4th  ed. 
(uitr.  p.  lot).  (/')  Co.   Litt.  2:5  a. 

(r)  A11hn\igh  the  reversion  be 


estate  tail. 
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estates  tail  have  from  the  earliest  time  been  chiefly  used 
for  the  purpose  of  family  settlement  {%),  it  has  long  been 
unusual  specially  to  subject  tenants  in  tail  to  perform- 
ance of  service  or  payment  of  rent.  If  no  services  were 
specially  reserved  on  a  gift  in  tail  the  donee  held  of  the 
donor  by  the  same  services  as  the  latter  held  of  his 
superior  lord,  except  in  the  case  of  a  gift  in  frank- 
marriage  (k).  Thus  in  the  days  of  military  tenures, 
tenants  in  tail  might  be  subject  to  homage,  aids,  and 
the  lord's  rights  of  wardship  and  marriage,  as  well  as 
tenants  in  fee  simple  (l).  These  burdens  were  abolished 
Fealty.  in  1645,  as  we  have  seen  (m).    An  oath  of  fealty  is, 

however,  still  incident  to  the  tenure  of  an  estate  tail : 
l)ut,  as  in  other  cases,  it  is  never  exacted  (w). 

Hiishand  and        In  addition  to  the  liabilities  above  mentioned  are 
^^''^®"  the  rights  which  the  marriage  of  a  tenant  in  tail  confers 

on  the  wife,  if  the  tenant  be  a  man,  or  on  the  huslxmd, 
if  the  tenant  be  a  woman  ;  an  account  of  which  will  he 
contained  in  a  future  chapter  on  the  relation  of  husband 
and  wife.  But,  subject  to  these  rights  and  liabilities, 
Descent  of  an  an  estate  tail,  if  not  duly  barred,  will  descend  to  the 
issue  of  the  donee  in  due  course  of  law  ;  all  of  whom 
will  be  necessarily  tenants  in  tail,  and  will  enjoy  the 
same    powers    of    disposition   as    their   ancestor,    the 

(»•)  Aide,  pp.  68,  92,  101,  23  a,  7G  a  b,  77  a  ;   8  Rep.  Kifi  ; 

(k)  Litt.  s.  19  ;  see  ante,  p.  68.       ante,  p.  47. 

(I)  Litt.  ss.  90,  103  ;  Co.  Litt.  (m)  A7ite,  p.  54. 

(w)  Litt.  s.  91  ;  Co.  Litt.  67  b,  68  b,  n.  (5).     It  has  been  observed 

{a7ite,  p.  94)  that,  in  ancient  times,  estates  tail  were  not  subject  to 

forfeiture  for  high  treason  beyond  the  life  of  the  tenant  in  tail.     This 

Forfeiture         privilege  they  were  deprived  of  by  an  Act  of  Henry  VIII.,  bj-  which 

for  treason.       all    estates    of  inheritance  (under   %\hich  general  words  estates  tail 

were  covertly  included)  were  declared  to  be  forfeited  to  the  king  upon 

Attainder.         any  conviction  of  high  treason.     The  attainder  of  the  ancestor  did 

not  of  itself  prevent  the  descent  of  an  estate  tail  to  his  issue,  as  they 

claimed  from  the  original  donor  pi  r  for  mam  dont ;  and,  therefore,  on 

attainder  for  felony  (other  than  treason),  an  estate  tail  still  descended 

to  the  issue.     As  we  have  seen,  forfeiture  for  treason  and  attainder 

were  abolished  in  1870.     See  stats.  26  Hen.  VIII.  c.  13,  s.  5;  5  &  6 

Edw.  VL  c.  11,  s.  9;  3  Eep,  10;  8  Rep.  165  b;  Cro.  Ehz.  28;  Wack. 

Comm.  ii.  118,  iv.  385;  ante,  pp.  48,  55. 
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original  donee  in  tail.  The  course  of  descent  of  an 
estate  tail  is  similar,  so  far  as  it  goes,  to  that  of  an 
estate  in  fee  simple,  an  explanation  of  which  the  reader 
will  find  in  the  ninth  chapter. 

The  wording  of  the  Land  Transfer  Act,  1897  (o),  Effect  of 
which  provides  that  a  man's  real  estate  shall,  on  his  Transfer  Act, 
death,  notwithstanding  any  testamentary  disposition,  1^97,  as  to 
devolve  to  his  personal  representatives  (p),  has  left  open 
the  question  whether  an  estate  tail  now  vests  in  the 
executors  or  admmistrator  of  a  deceased  tenant  in  the 
same  manner  as  an  estate  in  fee  simple  (q).    But  it 
may  he  contended  that  the  Act  is  intended  to  ap[)ly 
only  to  devisaUe  real  estate,  and  does  not,  therefore, 
affect  the  descent  of  an  estate  tail  {r). 

(o)  Stat.  ()()  &  (11  Vk-t.  c.  05,  (fj)  Atitp,  pp.  29,  80,  ST. 

s.  I.  (r)  As  to  tliis,  and  as  (o  tlip 

(/})  A  (lead  man's  personal  re-  liability  of  an  estate  tail  1o  delits, 

presentatives  are  his  executors  or  see  Ch.  ix.,  xi.,  2'0.9^ 
administrators  ;  ante.,  pp.  2(1,  21. 


(   n'2  ) 


CHAPTER   IV. 

OF    AN    ESTATE    F01{    LIFE. 

Having  examined  freehold  estates  of  inheritance  in 
fee  simple  and  fee  tail,  let  us  proceed  to  consider  free- 
hold estates  not  of  inheritance  {a),  the  chief  of  which 
is  an  estate  for  life.  This  gives  the  tenant  the  right  to 
hold  the  lands  during  his  life  ;  hut  his  interest  therein 
ceases  at  his  death,  and  docs  not  pass  to  his  heirs  or 
oi\\('Y  i't'])r('sentatives.  In  connection  witli  tlie  gift  of  a 
life  estate,  we  may  notice  an  ancient  rule  of  law,  which 
A  grant  to      has  come  down  to  us  from  Bracton's  day,  that   if  a 

A.  B.  .simply   fr,..^j|^  Qf  liiiid  )3e  made  to  a  man,  without  further  words 

conters  onJy     ' 

a  life  estate,    expresslv  Conferring  on  him  an  estate  transmissihle  to 

his  heirs,  he  takes  an  estate  for  life  only  (&).    At  the 

present  day  we  are  so  used  to  the  transmission  of  the 

rights  arising  from  act  or  agreement  hetween  one  man 

and  another,  that  we  are  apt  to  regard  as  exceptional 

an}'  ease,  in  which  the  legal  relations  so  created  are  not 

extended  to   the  parties'   representatives   after  their 

death.     But  in  the  days  of  the  early  common  law  it 

was   rather   presumed   that   the   legal   relations,   into 

which  men  entered  by  their  own  act,  were  personal  to 

themselves,  unless  the  contrary  were  expressed  (c).     In 

those  days,  moreover,  when  subinfeudation  prevailed  (J), 

(a)  Ante,  p.  64.  170  a  b.   192  b,   194  b,   199  a, 

(b)  Bract,  fo.  27  a.  92  b,  263  a  ;  218  b,  268  b  ;  cf.  Raiclijfv.  Davis, 
Bracton's  Note  Book,  cases  1235,  1  Bulst.  29.  Compare  the  early 
1811;  Fleta,  fo.  193  ;  Litt.  ss.  1,  conception  of  contract  and  wrong 
283  ;  Co.  Litt.  42  a ;  2  Black.  as  matters  personal  to  those 
Comm.  121;  Lucas  v.  Brancheth,  between  whom  the  obligation 
28  Beav.  274  ;  Symes  v.  Symes,  was  created  ;  Wms.  Pers.  Prop. 
1896,  1  Ch.  272,  276 ;   Re  Irmn,  30.  31,  17th  ed. 

1904.  2  Ch.  752.  (./)  Anie,  p.  38. 

(c)  See  Bract,  fo.  26  b,  101  a. 
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gifts  uf  land  wcro  nut  iiitcrpii'tud  (c)  uj»uu  tliu 
principle  subsequently  established,  that  every  grant 
is  to  be  construed  most  strongly  against  the  grantor  (/ ). 
And  I  do  not  suppose  that  it  shocked  tho  common 
sense  of  Bracton's  time  {()),  that  a  gift  of  land  to  one  by 
name  would  give  him  the  land  as  long  as  ho  could  livo 
to  enjoy  it  ;  but  would  give  him  no  fee  (/<),  miless  it 
were  expressed  that  his  heirs  should  succeed  him. 

However  reasonable  such  a  construction  may  ha^•e 
been  when  gifts  of  land  were  rarely  made  by  a  transfer 
of  the  donor's  whole  interest  (i),  the  rule  in  question 
had  ceased  to  accord  with  the  common  sense  of  laymen, 
by  the  time  that  an  estate  in  fee  simple  had  become 
practically  equivalent  to  absolute  ownership  (Ji).  Nover- 
the-less  the  rule  remained  a  dry  technicality  embedded 
in  the  law.  Its  most  remarkable  effect  was  its  frequent  xius  rule 
defeat  of  the  intentions  of  unlearned  testators  (Z),  who,  te^t "tor's"' ^''' 
in  leaving  their  lands  and  houses  to  the  objects  of  their  ij^tentious. 
bounty,  were  seldom  aware  that  they  were  conferring 
only  a  life  interest  ;  though  if  they  extended  the  gift  to 
the  heirs  of  the  parties,  or  happened  to  make  use  of  the 
word  estate,  or  some  other  such  technical  term,  theiri 
gift  or  devise  included  the  whole  extent  of  the  hiterest] 
they  had  power  to  dispose  of  [m).   As  may  be  imagined, 

(e)  .Sec  Bract,  fo.  48  a.  tcclmical  rule,  and,  wliat  i.s  uiorc, 

{/)  Co.  Litt.  30a,  48a  ;  SheiJ.  suggest  a  .sound  reform. 
Touch.    88  ;     Doc   d.    Iktrir.^   v.  (h)  Ante,  p.  1!». 

Williams,  1  H.  HI  2.5  ;    Broom's  (0  AjUc,  p.  38. 

l.iega]  Jlaxims,  594,  5th  ed.  (Ic)  Ante,  pp.  27,  (j(>. 

((j)  If  it  had,  1  think  Bracton  (/)  2   Jarman   on    Wills,    2(i7, 

would  probably  have  said  so.  4tli  ed.,  and  the  eases  there  cited. 
Anyone  who  rea< Is  Bra(ton"s  re-  (//()      "(Jeneraliy      .spi-akiug," 

marks  (fo.  440  b)  on  the  hardsliip  said  Lord  Mansliekl  in  Hoijnn  v. 

of  the  impossibility  of  obtaining  J(ir/cw)i,  Cowp.   3Ut>,   "  ni)  com- 

liiial  jutigment  in  <lefault  of  a|)-  inim  persun  has  the  smallest  iilea 

pearancc  in  a  personal  action  (a  nf  nny  dillerem-e  between  giving 

hardship  lirst  removeil  in   1832,  a  hor.se  and  a  (piantity  of  land, 

sec  \Vms.  Bcrs.  i'mp.   18,  n.  ('/),  Common  .sense  alone  woukl  never 

17th    ed.),    must    be    convinced  teacli  a  man  the  ditferencc  ;    but 

that  he  was  no  jicdant  of   the  tiie    distinction,    which    is    now 

dark   ages,    but   an    enligiitencd  <iearly   established,    is    this  :— If 

critic    of    the    law,    wiio    could  the  words  of  the  testator  denote 

ai)prccialc    the    harshucsa    of    a  only  a  dtucripliun  of  liic  «iKciJir 

w.u.i'.  y 


1]4 


OF    CORPOREAL    HEREDITAMENTS. 


Tenure  of  life 
estate. 


ilio  quustious  raised  by  this  rule  were  sufficiently 
numerous  till  at  length  a  statutory  remedy  was  applied. 
And  now,  in  wills  made  after  the  year  1837,  a  devise  of 
real  estate  without  any  words  of  limitation  {n)  shall  he 
construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  mterest,  of  which  the  testator  had  power  to 
dispose,  unless  a  contrary  intention  shall  appear  (o). 
But  the  old  rule  is  still  in  force  with  regard  to  deeds  {p). 
To  confer  a  life  estate,  however,  it  is  usual  and  proper 
to  limit  the  lands  to  the  grantee  "  durmg  his  life  "(g). 

If  a  tenant  in  fee  simple  grant  land  to  another  for 
life,  a  tenure  will  be  created  between  the  parties,  as  in 
the  case  of  a  gift  m  tail  (r)  ;  and  on  such  a  grant  any 
rent  or  services  may  be  reserved  (s).  In  early  times 
after  the  Conquest  life  estates  seem  chiefly  to  have 
arisen  under  leases  at  money  rents,  mostly  granted  by 
ecclesiastical  corporations  of  church  lands  (t).  At  the 
present  day  farmmg  leases  are  seldom  granted  for  life  or 
lives.  Life  estates,  however,  are  very  common  interests 
in  land.  But  they  now  almost  always  arise  under  the 
modern  sj^stem  of  settlement,  which  has  prevailed  smce 
the  time  of  the  Connnonwealth  (w)  ;  and  in  which,  as  wo 
have  seen  {x),  a  life  estate  is  given  to  a  husband  on  his 
marriage,  or  to  an  eldest  son  comhig  of  age,  after  whose 
death  the  lands  are  limited  to  his  unborn  children  for 


estate  or  luml  devised,  in  that 
case,  if  no  words  of  limitation 
are  added,  the  devisee  has  only 
an  estate  for  life.  But  if  the 
words  denote  the  quaniu»o  vt 
interest  or  property  tliat  the 
testator  has  in  the  lands  devised, 
then  the  tcJtolc  extent  of  such 
his  interest  passes  by  the  gift, 
to  the  devisee.  The  question, 
therefore,  is  always  a  question 
of  construction,  upon  the  words 
and  terms  used  by  the  testator." 

(n)  I.e.  words  used  to  limit  or 
mark  out  the  estate  conferred. 

(o)  Stat.  7  Will.  IV.  and  1  Vict, 
c.  2(3,  ss.  2S,  '6i. 


(p)  Ante,  p.  112,  n.  (6). 

(q)  Davidson,  Prec.  Conv.  vol. 
iii.  i^art  ii.  p.  984,  3rd  ed. 

(r)  Ante,  p.  109. 

(6)  Litt.  ss.  50,  57,  132,  2U, 
215  ;   tlilb.  Tenures,  90. 

(t)  Madox,  Form.  Aiigl.  Nos. 
195  67.  ;  Domesday  of  St.  Paul's 
(Camden  Society),  xc.  122  sq.  ; 
tUoucester  Cartulary  (Rolls 
series),  Nos.  20,  23.  31,  -14:,  and 
others  ;  Vinogradotf,  A'ill.  in  Eng. 
330,  331. 

(it)  See  Papers  read  before  the 
Juridical  Society,  vol.  i.  p.  45  (a 
paper  written  bv  the  late  author). 

(.r)  Ante,  p.  101. 
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successive  estates  tail.    When  life  estates  are  so  created 
no  rent  is  reserved.     And  though  an  oath  of  fealty  is  Fealty, 
incident  to  a  life  as  to  every  other  freehold  estate,  it 
has  long  been  practically  obsolete  {y). 

Every  life  estate  may  be  determined  by  the  civil  Civil  death, 
death  of  the  party,  as  well  as  by  his  natural  death  ; 
for  which  reason  in  old  conveyances  the  grant  was 
usuaUy  made  for  the  term  of  a  man's  natural  life  {z).  Natural  life, 
formerly  a  person  by  entering  a  monastery,  and  bemg 
professed  in  religion,  became  dead  m  law  (a).  But 
this  doctrine  is  now  inapplicable  ;  for  there  is  no  longer 
any  legal  establishment  for  professed  persons  in 
England  (h),  and  our  law  ne^'er  took  notice  of  foreign 
professions  (c).  Civil  death  may,  however,  occur  by 
outlawry  [d],  which  nuiy  still  take  place  hi  criminal 
proceedmgs,  though  hi  civil  proceedhigs  it  is  now 
abolished  {<■).  Ci^■il  death  ^\■as  formerly  occasioned 
also  by  attainder  for  treason  or  felon}"  ;  but  all 
attainders  are  now  abolished  (/). 

W  ith  regard   to   the   right   of  free   eiijuvmeiit   the  llcslnelrd 
position  of  a  tenant  for  life  is  very  diiferent  from  that  tciumt'foi-  " 
of  tenant  in  fee  shiiple  or  hi  tail  (y).     E^■ery  tenant  for  ^^^'-'- 
life,  unless  restrained  by  covenant  or  agreement,  has 
indeed  the  common  right  of  all  tenants  to  cut  wood  for 
fuel  to  burn  in  the  house,  for  the  makhig  and  repairing 
•  >f  all  instruments  of  husbandry,  and  for  repairhig  the 
house,  and  the  hedges  and  fences  {h),  and  also  the  right     j 

(y)  Litfc.  s.  32  ;  Co.  Litt.  67  b,  Metcalfe's  Trusts,  2  De  G.  J.  &  S.      / 

08  b,  n.  (5).  122.  I 

(2)  Co.  Litt.  132  a;    2  Black.  (c)  Co.  Lilt.  1:12  b. 

Coiuiu.  121.-  ((/)  i  lilack.  (".num.  :ni»,  380; 

(«)  1  Black.  Comin.  132.  AVal  k.  ii.  123  to  Cilb.  Ton.  ;  anle, 

(0)  Co.  Litt.  3  b,  n.  (7),  132  b,  p.  18,  aiul  n.  {d). 
n.  (1);  1  Black.  Comin.  132;  .stats.  (c)  By  stat.  42  &  -43  Vict.  c.  59, 

31  Ceo.  HI.  c.  32,  .s.  17  ;   10  Coo.  s.  3. 

IV.  c.  7,  sa.  28—37  ;  2  &  3  Will.  (/)  By  stat.  33  &  34  \ict.  e. 

1\'.  c.  115,  s.  4.   .See  also  Aii.stcy'.s  23  ;  (inlc,  p.  .55. 
C-uidc    to    the    Laws    allectiiig  (;/)  Ante,  pp.  80,  In'.l. 

Jlomaii    Catliohcs,    pji.    24—27;  ('/OC.   Lilt.    11    l>  ;    -    i'.l.ick. 


~'> 


&  24  Met.  c.   134,  b.  7  ;    A'c       Coiniii.  35,  122. 


k; 
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Waste. 


\'()Iuiilarv 
waste. 


<(j  cut  luidcrwuod  and  lop  pollards  iu  due  course  {%). 
Ijui  lie  is  not  allowed  to  commit  any  kind  of  ivaste  by 
^■olullta^y  destruction  of  any  part  of  the  premises, 
which  is  called  voluntary  waste  {k).  Thus  he  may  not 
cut  timber  {I),  or  plough  up  ancient  meadow  land  {m)  ;\ 
and  he  is  not  allowed  to  dig  for  gravel,  brick-earth  or\ 
stone,  except  in  such  pits  or  places  as  were  open  and 
usually  dug  when  he  came  in  (w)  ;  nor  can  he  open  new 
mines  for  coal  or  other  minerals,  nor  cut  turf  for  sale 
on  bog  lands  ;  for  all  such  acts  would  be  acts  of 
volmitary  waste.  But  to  continue  the  workmg  of 
existing  mines,  or  to  cut  turf  for  sale  in  bogs  already 
used  for  that  purpose,  is  not  waste  ;  and  the  tenant 
may  accordingly  carry  on  such  mines  and  cut  turf  in 
such  bogs  for  his  own  profit  (o).  And  it  is  now  held 
that  it  is  not  waste  for  a  tenant  for  life  to  fell  timber 
according  to  the  usual  course  of  management  of  woods, 
which  his  predecessors  had  cultivated  for  periodical 
croppings  ;  and  he  is  entitled  to  the  profi.ts  of  timber 
so  cut  ij)).  By  an  old  statute  (g),  the  committing  of 
any  act  of  waste  was  made  a  cause  of  forfeiture  of  the 
Writ  of  waste  thing  or  place  wasted,  m  case  a  ivrit  oj  ivaste  were  issued 
against  the  tenant  for  life.     But  this  writ,  having  been 


abolished. 


Wlidt  trees 
are  timber. 


(/)  Phillips  V.  Smith,  li  M.  & 
W.  o8U.  As  to  thinning.s  of  young 
timber,  sec  Pidgelci/  v.  Rawling, 
•1  Coll.  275  ;  Bagot  v.  Bagot,  32 
Beav.  509.  518  ;  Earl  Cowley  v. 
WcUeslei/,  L.  R.  1  Eq.  656,  35 
Beav.  635  ;  Honywood  v.  Hony- 
icood,  L.  R.  18  Eq.  306,  307,  308  ; 
Da^huood  v.  Magniac,  18'J1,  3 
Ch.  306,  329,  330,  377—380. 

(k)  Co.  Litt.  53  a  ;  Whitjield 
V.  Beivit,  2  P.  Wms.  240  ;  Black. 
Comm.  ii.  122,  281,  iii.  224; 
West  Ham,  tt-c.  v.  Eust  London 
Waterworks  Co.,  1900,  1  Cli.  624, 
635,  636.  .See  P.  &  M.  Hist.  Eng. 
Law,  ii.  8,  9. 

{I)  Oak,  ash  and  elm  are 
timber  in  all  parts  of  the  country; 
and  in  some  places  other  trees 
(as  beech)  are  timber  by  eustom  ; 


Honywood  v.  Honywood,  L.  R.  18 
Eq.  306  ;  Da^hwood  v.  Mafjniac, 
1891,  3  Ch.  306. 

{m)  Simmons  v.  Xorton,  7  Biug. 
640,  648.  See  Duke  of  St.  Albans 
V.  Skipwith,  8  Beav.  354. 

(n)  Co.  Litt.  53  b  ;  Vi)ier  v. 
Vaaghan,  2  Beav.  466  ;  Elias  v. 
Snowdon  Slate  Qtuirries  Com- 
pany, 4  App.  Cas.  454. 

(o)  Co.  Litt.  54  b  ;  Coppiiujer 
V.  Gubbins,  3  Jo.  &  Lat.  397  ;  Be 
MaynunVs  Stttkd  Estate,  1899, 
2  Ch.  347. 

(/))  Da-sha-ood  v.  Maxjniac, 
1891,  3  Ch.  30() ;  Be  Trevor- 
Battye's  Stttltm-ent,  1912,  2  Ch. 
339. 

('/)  Tiie  Statute  of  Gloucester, 
6  Edw.  I.  c.  5 ;  2  Black.  Comm. 
283  ;  Co.  Litt.  218  b,  n.  (2). 
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fiiiperseded  in  modem  times  by  an  action  for  damages  (r) 
was  abolished  in  1838  (.9)  ;  and  a  tenant  for  life  is  now 
lialilo  only  to  pay  damages  for  waste  ab'eady  done,  or 
to  be  restrained  by  injunction  from  cutting  the  timber 
or  committing  any  other  act  of  waste  which  he  may 
be  known  to  contemplate  (/).  It  was  formerly  a 
question  whether  a  tenant  for  life  were  not  liable  for 
permissive,  as  well  as  voluntary  waste  ;  that  is,  for  Permissive 
permitting  the  buildings  to  go  to  ruin  ;  but  it  is  now  "^''''*®- 
held  that  he  is  not  (u),  unless  the  duty  of  repair  be 
expressly  laid  on  him  l)y  his  grantor  {x).  If  any 
timl)er  on  the  land  of  a  tenant  for  life  were  in  sucli  an 
advanced  state  that  it  would  take  injury  by  standing, 
he  might  obtain  an  order  of  the  Court  of  Chancery 
allowing  it  to  be  cut  ;  when  the  profits  would  bo 
invested  for  the  benefit  of  the  persons  entitled  on  the 
expiration  of  the  life  estate,  and  the  interest  paid  to 
the  tenant  during  his  life  (?/).  And  now  imder  the  Po^or  to 
Settled  Land  Act,  1882  (z),  a  tenant  for  life,  impeach-  ^^"t  timiK-r 

^  ^         ^  ^  undtT  the 

able  for  waste  in  respect  of  timber,  may  cut  and  sell  Settled  l-and 
any  timber  growing  on  liis  land  when  ripe  and  lil  for '^  " 
cutting,  proA'idcd  he  ol)taine(l  tlie  consent  of  the  trustees 
of  the  settlement  or  an  order  of  tln'  Court.  In  such  a 
case  he  will  be  entitled  to  keep  one-fourth  of  the  net 
proceeds  of  the  sale  ;  but  the  rest  must  be  set  aside 
and  applied  as  capital  money  arising  under  the  Act. 

(»■)  2  Wins.  Saund.  2r)2,  n.  (7)  ;  235  ;     Wnhh   v.    Waldo.   7   Sim. 

3  Steph.  Coram.  .')32,  (ith  ed.,  442,  2t>l,  J2  Sim.  J07  ;    Tollemar/ie  v. 

Ilthed.  Tolleitiaclie,  \  Hare.  4r)ri  ;  Consett 

(s)  By  Stat.  3   &  4  Will.    IV.  v.  li<:ll,  I  ^■.  &  ('.  (".  C.  o()9  ;  (Unf 

e.  27,  S.  36.  V.  Hiinison,,liA\.  r)l7  ;    lloni/n-ood 

(t)  See   Seton   on   JiidL'nients.  v.  Jloin/irood.  L.  R.  IS  Kq.  3(H); 

r,:ir)sq.,  lOSI  ,sv/.,  7th  ed.  '  LoiriHlis  V.  Xmton,  ti  Cli.  D.  I3il. 

(u)  Up   (kirtwrig/d,   41    Cli.    I ).  And    the    Settled    Kstatos    Aets, 

r)32  ;    .see  the  canes  there  eited  ;  \H')ii  and    J877,  empowered   the 

and  Bewes  on  Waste,  210 — 223  ;  Court  to  authori.se  a  .sale  of  any 

Jie  Freman,   I8i»8.   1   Ch.  2S,  32;  titiil>er,    not    l)eing    ornamental 

J{p.  Varn)  d-  llojikin,  JiMM),  I  Ch.  tiinU'r,  {^rowing  on  anv  settled 

KiO.  ■  estates;    .stats.    Ill   .t    2(i   \iel.  e. 

(.r)    Woixlhoiisr    V.     Waller.    .^>  120.  .s.  J  I  ;    »(»&4I    \u\.r.   I.S. 

i).  ){.  1).  4(14  ;   J»as/iirood  v.  Maij-  s.  I(>. 
nine,  J8!)l,  3  Ch.  .3(Hi,  -.i'M).  (z)  Stat.    \r,  &   4ti  \i.  t.  e.  3.S. 

{»/)  TooLrr  v.  Anne.sley,  .*>  Sim.  8.  36. 
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If,  liowevor,  the  estate  is  given  to  the  tenant  by  a 

written  instrument  (n)  expressly  declaring  his  estate  to 

Without.         be  wiihont  imijeachmeni  of  tvaste,  he  is  allowed  to  cut 

oTSl'"'""^  tim])er  in  a  husbandlike  manner  for  his  own  lienefit, 

to  open  mines,  and  commit  other  acts  of  waste  with 

impunity  (b)  ;    but  so  that  he  do  not  pull  down  or 

deface  the  family  mansion,  or  fell  timber  planted  or 

left  standing  for  ornament,  or  commit  other  mjuries 

Equital.lo       of  the  like  nature  ;    all  of  which  are  termed  equitahle 

waste.  waste  ;  for  the  Court  of  Chancery,  administering  equity, 

restrained  such  proceedings  (c).     And  now  b}^  a  pi'o- 

vision  of  the  Judicature  Act  of  1878,  which  united  the 

old  superior  courts  of  law  and  equity  (r?),  a  tenant  for 

life  without  impeachment  of  waste  has  no  L-gal  right 

to   commit   equitable   waste,   unless   an   intention   to 

confer  such  a  right  expressly  appears  by  the  instrument 

creating  his  estate  (e). 


T,.  1 ,    n  A  tenant  for  life  may  grant  over  the  land  he  holds 

alienation  of    for  SO  long  as  he  shall  live  :    but  he  could  not  by  the 

tenant  for  life.  ,'  ,  i        r    i     t  v         j.         "   i 

connnon  law  make  any  lawful  disposition  to  endure 
for  a  longer  j)eriod  (/).  And  his  common  law  right 
of  alienation  is  still  all  that  he  can  exercise  for  his 
own  exclusive  profit.  But  at  the  present  day  a  tenant 
Powers  of  f<^i'  lif^  bas  large  poicers  of  disposing  of  the  lands  he 
tenant,  for  holds,  for  the  benefit  of  those  entitled  thereto  after 
his  death,  as  well  as  himself.     Powers  are  means  of 

(a)  Dowman\s  case,9B.ep.  10  b.  Amherst,  2  Phil.  117;   Morris  v. 

\b)  Lewis  Bowles'  case,  11  Rep.  3Iorris,  15  Sim.  505,  3  De  G.  & 

82    b  ;     2    Black.    Coram.    283  ;  J.  323  ;    Micklethwait  v.  Miclde- 

Burges  v.   Lamb,   16   Ve.s.    185;  thwait,  1  De  G.  &  J.  504;  Baker 

Cholmely    v.     Paxton,    3     Bing.  v.  Sebright,  IS  Ch.D.  lid  ;   Weld- 

211,  10  B.  &  C.  564  ;   Dalies  v.  Blundell  v.  Wolseley,  1903,  2  Ch, 

Wescomh,  2  Sim.  425  ;    Wolf  v.  664. 

Hill,  2  Swanst.   149  ;    Waldo  v.  ((/)  Stats.  36  &  37  Alct.  c.  66  ; 

Waldo,  12  Sim.  107  ;  Re  Barring-  37  &  38  Vict.  c.  83.    As  to  equity 

ton,  33  Ch.  D.  523.  and  the  Court  of  Chancery,  see 

(c)  1  Fonb.  Eq.  33  n.  ;  Marquis  post,  Ch.  vii. 
of  Doivnshire   v.    Lady  Sandys,  (e)  Stat.  36  &  37  Vict.  c.  66, 

6  Ves.  107  ;   Burges  v.  Lamb,  16  s.  25,  sub-s.  (3). 
Ves.  183  ;  Day  v.  Merry,  16  Ves.  (  /  )  Bract,  fo.  11  b,  13  b,  318 

375  ;     Wellesley  v.    Wellesley,   6  a,  323  b,  324  a ;    Litt.  ss.,  415, 

Sim.  497  ;  Dnke  of  Leeds  v.  £'c'W  416,  609—611  :  Co.  Litt.  251  h. 
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conveying  land  independently  of  the  right  of  alienation 
incident  to  the  estate  in  the  land.  Under  the  modern 
sj-stt-ni  of  settling  land  on  one  for  life,  and  then  on 
his  sons  successively  in  tail  (</),  no  valid  disposition  of 
the  land  could  be  made  by  virtue  of  the  estates  so 
created,  except  for  the  father's  lifetime,  until  a  son 
attained  twenty-one  ;  when  he  could  join  in  barring 
the  entail  (h).  This  was  obviously  inconvenient ;  and 
it  therefore  became  usual  to  give  to  the  tenant  for  life 
under  a  settlement  powers  of  leasing  the  settled  land  Powers  of 
for  certain  terms  on  specified  conditions  ;  and  leases  sah^'^oiifencd 
granted  under  such  powei-s  remained  good  after  his  ^y  ««'<*J*-- 
death,  for  the  benefit  of  his  successors  under  the 
settlement.  It  was  also  usual  for  settlements  to  con- 
tain powers  enabling  trustees  to  sell  the  settled  lands 
and  convey  them  to  purchasers  ;  and  with  Ihe  purcliaso 
money  to  l)uy  other  lands  to  be  made  subject  to  the 
settlement.  The  exact  operation  of  these  powers  will 
bo  explained  in  a  subserpient  part  of  the  book  (-i).  For 
the  present  it  will  be  enough  to  say  that  the  devices 
of  modern  conveyancers  had  made  it  possible  for  a 
tenant  in  fee  simple,  not  only  to  grant  his  land  to 
another  in  fee  simple,  or  for  any  less  estate  (k),  wiih 
the  rights  of  alienation  incident  to  tlie  estate  conferi'ed. 
))ut  also  to  give  to  others  inclependent  powers  of  dis- 
position over  his  land,  equivalent  to  the  disposing 
power  of  a  tenant  in  fee  simple.  Buch  powers  ai'i^  r.,wor.s  of 
known  as  powers  of  appointment.  They  coidd  only  !MM'f"'>i">^'>^- 
arise,  in  the  case  of  settled  land,  by  expn^ss  provision 
of  the  parties  making  the  settlement  (/),  who  liaving 

(g)  Ante, -pp.  10\,  I] 4.  the    eighteenth    century;     soo 

(A)  Ante,  p.  lUl.  Butler's   note    (v.   4,   .'))    1<>   Vo. 

(i)  Post,  Part  11.  Ch.  iii.  Litt.  290  h  ;    Bridginans  iVfc- 

(Ic)  Ante,  pp.  G6,  74.  dents  in  t'onvcyancing  (IJrd  cd. 

(I)  Powers  of  leasing  appear  to  A.  D.   169!)),  pp.  130.  148,   171. 

date  from  the  beginning  of  tlie  .■{:{2  ;    Lilley's  Practical  (Vinvey- 

niodem   system   of   settlement;  ancer  (1719),  ]).   .')()8  ;    2    Hor.-> 

and  the  practice  of  inserting  a  man's      Conveyancing      (1744). 

power    of    sale    in    .settlements  i)p.  217,  475  ;   .'{  Wood's  Convey - 

seems  to  have  grown  up  during  aneing  (.'{rd  cd.  \>y  Powtil.  ll'X\), 
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(ho  wholo  ieo  simplo  to  disposo  of,  wero  in  a  position 
to  croate  fowera  oyct-  as  well  as  estates  in  the  lan.d. 
Powrs  of       But  now,  tho  Scillcd   Tjuiid   .\ct,   ]882(m),  gives  to 
sa'fo  now"'^     oveiy  tenant  for  life  in  possessi(jn  of  land  under  a 
given  by  Uio    settlement,  large  powers  of  leasing  and  also  a  power 
Acti  ISS2.       of  selling  or  exchanging  the  settled  land.     Since  these 
extensive  statutory  powers  have  been  conferred  on  a 
tenant  for  life,  it  has  been  no  longer  usual  to  insert 
in  settlements  the  old  express  powers  of  appointment, 
which  were  formerly  used  to  effect  the  same  objects. 
Statutory  powers  resemble  express  powers  in  affording 
means  of  conveying  the  settled  land,  independently  of 
the  right  of  alienation  incident  to  any  estate  therein. 
But  their  operation  does  not  rest  on  the  same  con- 
veyancing device  ;  as  they  derive  their  effect  from  the 
supreme  authority  of  the  statute,  which  enal)les  the 
tenant  for  life  lawfully  to  convey  away  what,  in  fact, 
is  not  his  own. 

Schemoof  ilio        The  schomo  of  the  Settled  Land  Act,  1882  {n),  is  to 
SettlodLand   pi-^trnst  the  tenant  for  life  with  wide  powers  of  disposi- 

Aot,  I.SS2. 

tion  exercisable  by  him  for  the  benefit  of  all  parties 
entitled  under  the  settlement  (o),  but  to  impose  such 
conditions  on  the  exercise  of  these  powers  as  shall 
prevent  his  dealing  with  the  land  for  his  own  prolit 
at  the  expense  of  his  successor's  interests.  In  par- 
ticular the  Act  does  not  permit  him  to  recei^•e  any 

p.  641  ;  7  Barton's  Conveyancing  son's  Prec.  Con  v.  (3rd  ed.  1S73), 
(3rd  ed.  1824),  p.  248  ;  3"Da%id'-       pp.  263—269,  479,  556. 

(to)  Stat.  45  &  46  Vict.  c.  38  ;   see  s.  2,  sub-ss.  1,  5.     The  Settled 

Settled  Estates  Act,  1877  (stat.  40  &  41  Vict.  c.  18).  which  replaced  an  Act 

Estates  Acts     ^^  185Q,  empowers  tenants  for  life  under  settlements  made  after  the 

of  J  856  and       j^^  ^j  November,  1856,  to  make  ordinary  leases  for  twenty-one  year.s 

^^"''-  in  England,  and  thirty-tive  in  Ireland,  of  any  part  of  their  .settled 

estates,  except  the  principal  mansion-house  and  lands  usually  occupied 

therewith,    at   the    best   rent   without   fine.     Agricultural,    mining, 

Iniilding,  and  other  lea.ses,  and  sales  of  settled  estates  may  also  be 

made  under  the  same  Act  on  application  to  the  Chancery  Division 

of  the  (Juurt,  whatever  be  the  date  of  the  settlement. 

(n)  Stat.  45  &  -16  \Ut.  c.  3S.  (o)  Sect.  53. 
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capital  money  arising  under  Mic  Act,  ))iit  directs  its 
payment  to  trustees  of  (lie  settlement  for  the  purposes 
of  the  Act  (];),  or  into  Court  (q).     Thus  the  Act  em-  rowers  of 
powers  (r)  a  tenant  foi-  life  to  lease  the  settled  land  i*^''T"  f?" 

^  by  the  Aft. 

lor  any  purpose  whate\'er,  whether  involving  waste  (s) 
or  not,  for  any  term  not  exceeding  (i.)  in  case  of  a 
huilding  lease,  ninety-nine  years  ;    (ii.)  in  cast'  of  a 
mining  lease,  sixty  years  ;    (iii.)  in  case  of  any  other 
lease,  twenty-one  years  in  England  or  Wales  (t)  and 
thirty-five   years    in    Ireland  (u).     But    the   principal  As  to  the 
mansion-house  (if  any)  on  any  settled  land,  and  the  mission- 
pleasure  grounds  and  park  and  lands  (if  any)  usually  I'o"''^*- 
occupied  therewith  cannot  he  leased  under  this  Act 
without  the  consent  of  the  trustees  of  the  settlement 
or  an  order  of  the  Court  :   though  this  restriction  does* 
not  apply  where  a  house  is  usually  occupied  as  a  farm-i 
house,  or  where  the  site  of  any  liouse  and  the  })leasurei 
grounds  and  park  and  lands  (if  any)  usually  oceu])ied 
therewith  do  not  together  exceed  twent3'-five  acres  in 
extent  (x).    Every  lease  intended  to  take  effect  under 
this  Act  must  be  made  strictly  in  accordance  witli  the 
conditions  imi)osed  l)y  the  Act.     Thus  a  tenant  for  ^'"*"^<-' '" 

^  •'  .  .     trustfos. 

life  intendmg  to  make  a  lease  under  this  Act.  must  ni 
genei'ii.l  gi\'e  (hie  notice  of  liis  intention  to  each  of  the 
trustees  of  the  settlement  and  their  solicitor,  if  known 
to  tlie  tenant  for  life  ;  though  ])ersons  dealing  in  good 
faith  with  iho  tenant  for  life  are  not  concei-ned  to 
inquire  respecting  the  giving  of  this  notice  (//).  And 
e^•erv  lease  made  under  this  Act  nnist  he  by  deed  (.~). 

{■)))  .Sec  ss.  2  (sul)-.s.  8),  .38,  'M)  ;  Riifih,  1906,  1  Cli.  1 1  ;  7?e  Wi/(h<s' 

Stat.  53  &  04  V'ut.  c.  09,  s.  ](>.  Spfllcd  Estates,  1908,  1  Cli.  r,'Xi. 

(q)  Stat. 4o&4() Viet. c. 88, S.22.  (>/)  Stat.  45  &  40  Vict.  c.  .SS, 

(?)  Sect.  0.  s.  45.     Sec  slat.   47   iV:   4S   \'i.(. 

(.s)  A^ilc.  |).   110.  c.  18,  s.  5;    Marlburonqh  v.  Sm- 

(i)  See  s.    1,  .sub-s.   W  ;     Wins.  /om.  32  Cli.  !).  010,  023  ;    Ihttt.n 

Conv.  Stat.  291,  299.  v.  RusscU,  .38  Ch.  I).  334  ;    Mo<i- 

(«)  Sect.  05,  sub-s.  JO.  ridqc  v.  Chtpp,  1892.  3  Cli.  .382  ; 

[x)  Stat.  53  &  54  Viet.  c.  09.  lir    Fislirr   ,(■   niiizrhiool.'s  Cou. 

s.    JO,    repla(ung   45    &   40    \'i(l.  /m(7,-  1898.  2  Ch.  0(Kt. 
0.  38,  s.  15.     See  Pea^e  v.  Court-  (z)  Anir.  p.  32.  .ind  ii.  {<!). 

noif,  1904.  2  Ch.  503;    GUbrij  v. 
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Lease  for 
21  3'cars 
or  less. 


Fines  on 

leases. 


Rent  on 
mining  lease. 


I  and  be  made  to  take  effect  in  possession  not  later  than 
'twelve  months  after  its  date  (a)  ;   it  must  also  reserve 
the  best  rent  that  can  reasonably  be  obtained,  regard 
being  had  to  any  fine  taken,  and  to  any  money  laid 
out  or  to  be  laid  out  for  the  benefit  of  the  settled  land, 
.  and  generally  to  the  circumstances  of  the  case  {b)  ;  and 
I  must  in  other  respects  conform  with  the  requirements 
of  the  statute  (c).     But  a  lease  for  a  term  not  exceeding 
twenty-one  years  at  the  best  rent  that  can  be  reasonably 
obtained  without  fine,  and  whereby  the  lessee  is  not 
exempted  from  punishment  for  waste,  may  bo  made 
by  a  tenant  for  life  without  giving  any  notice  to  the 
trustees  ;    such  a  lease  may,  moreover,  be  made  by 
writing  under  hand  only,  in  cases  where  the  term  does 
not  extend  beyond  three  years  from  the  date  of  the 
writing  (d).     Building  and  mining  leases  are  subject 
to  additional  special  regulations  (e).     A  fine  received 
on  the  grant  of  a  lease  under  any  power  conferred  b}^ 
this  Act  must  be  applied  as  capital  money  arising  under 
this  Act  (/).     Under  a  mining  lease  made  under  this 
Act  part  of  the  rent  must  be  set  aside  and  applied  as 
capital  money  arising  under  the  Act,  whether  the  mines 
or  minerals  leased  were  already  opened  or  in  work  or 
not,  unless  a  contrary  intention  were  expressed  in  the 
settlement  (g)  ;  namely,  three  fourths  of  the  rent  where 
the  tenant  for  life  is  impeachable  for  waste  in  respect 
of  minerals,  and  otherwise  one  fourth  ;    and  in  every 
such  case  the  residue  of  the  rent  will  go  as  rents  and 
piofits  (h).     Powers  additional  to  or  larger  than  the 

(a)  Stat.  45  &  46  Vict.  c.  38, 
s.  7,  sub-s.  1. 

(6)  Sect.  7,  sub-s.  2. 

(c)  Every  lease  must  contain 
a  covenant  for  payment  of  rent, 
and  a  condition  of  re-entry  on 
non-payment  of  rent  within 
thirty  days  at  the  outside  ;  and 
a  counterpart  of  every  lease  must 
be  executed  ;  sect.  7,  sub-ss.  3,  4. 
And  see  Sutherland  v.  Sutherland, 
1893,  3  Ch.  169 ;   Middlemas  v. 


Stevens,  1901,  1  Ch.  674 ;  Boyce 
V.  Edbrooke,  1903,  1  Ch.  836, 

(d)  Stat.  53  &  54  Vict.  c.  69, s.  7. 

{€)  Stats.  45  &  46  Vict.  c.  38, 
ss.  8—10  ;  62  &  53  Vict.  o.  36  ; 
53  «&  54  Vict.  c.  69,  ss.  8,  9.  See 
Ee  Aldam's  Settled  Estate,  1902, 
2  Ch.  46. 

(/)  Stat.  47  &  48  Vict.  c.  18,8.4. 

(g)  See  i?e  Bayer,  1913,  2  Ch. 
210. 

(/t)  Stat.  45  &  40  Vict.  c.  38, 
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powers  conferred  by  this  Act  may  be  given  to  the 
tenant  for  life  by  the  deed  under  which  he  holds  (i)  ; 
and  settlements  often  contain  some  relaxation  of  the 
restrictions  imposed  by  the  Act  (j).  Any  lease  made 
by  a  tenant  for  life  otherwise  than  in  accordance  with 
the  conditions  of  the  Act  will  he  void  as  against  his 
successors  (/>•),  though  good  for  his  own  life. 


The  Act  also  empowers  a  tenant  for  life  to  soil  oi'  Tenant  for 
exchange  the  whole  or  any  part  of  the  settled  land  (/).  of'f.ai^?'!,^,\li 
But  exactly  the  same  restriction  is  imposed  on  a  sale.f^clian.i;.'. 
as  on  a  lease  by  the  tenant  for  life  of  the  principalj 
mansion-house    and    lands    usually    occupied    there- 
with {ni).     And  due  notice  of  intention  to  sell  must  bo' 
given  to  the  trustees  and  their  solicitor,  as  in  the  case 
of  a  lease  (/;).     Every  sale  or  exchiinge  must  he  made  at 
the  best  price  or  consideration  that  can  reasonably  l)e 
obtained  (o).     The  proceeds  of  any  sale  made  under  ihe  payment  and 
Act  and  any  mone_y  agreed  to  bo  paid  for  ecpiality  of  '^r'\'""^',J.y" 
any  exchange  effected  under  the  Act  must  be  paid,  not  fceris  of  sale, 
to  ihe  tenant  for  life,  l)iit  lo  the  trustees  of  the  settle- 
ment or  into  Court,  at  his  option  ;    and  will  Ihon  bo 
applical)lo  ))y  the  trustees  according  lo  his  diivct  iou, 


,s.  11.  A  Icnaiil  f(jr  life  is  iml 
"  jnijH\a(lial)lu  for  wastt'  "  witliin 
tliu  moaning;  of  this  sec-tion  as 
regards  open  mines  ;  J{e  Vhai/lor, 
1 !»()(),  2  (!li.  804.  8eo  ante, 
pp.  I  Hi -118. 

(/)  .See  sect.  57. 

{j)  E.g.,  as  to  the  necessity  of 
giving  n()tic(^  to  the  trustees,  or 
of  setting  aside  part  of  the  rent 
on  making  a  mining  lease,  see 
\Vm.s.  Conv.  ,S(at.  308,  Mr>~Ul, 
rm,  526. 

(i)  See  Davies  v.  Davies,  38 
Ch.  D.  499,  decided  on  the  Settled 
Estates  Act,  1877  ;  iSnlholinnl 
V.  Suthcrlaml,  1893,  3  Ch.  1(>9  ; 
Chnndhr  v.  liradhy,  J 897,  1  Ch. 
315  ;  He  I/(iii(li)i(in  and  WiU'ox'n 
Votilnirt,  1902,  1  Ch.  599  ;  Boycr. 
V.    Edhrook-v,    1903,    1    Ch.    83ti. 


A  lease  made  hond  fide,  in  in- 
tended exercise  of  the  statutory 
I)()wer  may,  however,  be  good  as 
a  oontiact  to  grant  a  lease,  anfl 
so  be  binding  on  the  lessor's  sue- 
cessors  ;  stats.  12  &  13  \'iit.  c.  2ti, 
s.  2;  13  &  14  Vict.  c.  17.  8ee 
Stat.  45  &  4()  Vict.  c.  38,  s.  12  ; 
Wnis.  C!onv.  Stat.  309. 

(/)  Stat.  45  &  40  \'ict.  c.  3S. 
s.  3.  See  Whedicriijhl  v.  Wtdki  i; 
23  Ch.  D.  752  ;  Jir  i'luiiitoi.t 
SeHled  Estate.  Aet,  25  Ch.  J).  051. 

{m)  Ante,  p.  121  ;  see  J{e  Se- 
hritj/U's  Settled  Extate.i,  33  Ch.  i). 
429;  Bruce.,  v.  Aile.Miiiiii,  1892. 
A.  C.  35G. 

(?!)  Ante,  p.  121  ;  .see  the  eases 
cited  in  n.  (y). 

(i>)  Slat.45c'(-  KiVict.r.  38.  s.  4. 
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oi'  niidcr  i.ho  diroction  of  \ho  Court,  in  any  of  tho  autho- 
rised iiiodos  of  omploymont  of  capital  money  arising 
under  tlie  Act  (j)).     Tliese  are  stated  in  tho  note  (q). 

■  (p)  Stat.  45  &  46  Vict.  c.  38,  s.  22.  See  Ee  Coleridge's  /^Hlkmntt, 
]mr),  2  Ch.  704  ;  Be  HnnVs  Settled  Estaie.%  KJOS,  2  Ch.  418. 
Application  of  il)  (■'^tat.  45  &  40  Vict.  c.  38,  s.  2].)  C'a])ital  money  arising  under 
capital  money  this  Act,  subject  to  payment  of  claims  jjioperly  payable  thereout, 
arisin"  under  '"^iifl  to  application  thereof  for  any  special  authorised  object  for  which 
the  Settled  ^he  same  was  raised,  shall,  when  received,  be  invested  or  otherwise 
Land  Act  applied  Avholl,y  in  one,  or  partly  in  one,  and  partly  in  another  or 

1882.         '         others  of  the  following  modes  (namely)  : 

(i.)  In  investment  on  Government  securities,  or  on  other  securities 
on  which  the  trustees  of  the  settlement  are  by  the  settlement  or  by 
Jaw  (seestat.  56  &  57  Vict.  c.  53,  pt.  i.  ;  Wms.  Pers.  Prop.  417,  and 
Table,  17th  ed.),  authorised  to  invest  trust  money  of  the  settlement, 
or  on  the  security  of  the  bonds,  mortgages,  or  debentures,  or  in  the 
purchase  of  the  debenture  stock  of  any  railway  company  in  Great 
Britain  and  Ireland  incorporated  by  special  Act  of  Parhament,  and 
having  for  ten  years  next  before  the  date  of  investment  paid  a  divi- 
dend on  its  ordinary  stock  or  shares,  with  power  to  vary  the  invest- 
ment in  or  for  any  other  such  securities  : 

(ii.)  In  discharge,  purchase  or  redemption  of  incumbrances  affect- 
ing the  inheritance  of  the  settled  land,  or  other  the  whule  estate  the 
subject  of  the  settlement,  or  of  land  tax,  rent  charge  in  lieu  of  tithe, 
crown  rent,  chief  rent,  or  quit  rent,  charged  on  or  pavable  out  of  the 
settled  land  (see  Be  Hodgson's  Settled  Estate,  1912,  TCh.  784)  : 

(lii.)  In  payment  for  any  improvement  aTithorised  by  this  Act 
(see  stats  46  &  47  Vict.  c.  61,  s.  29  ;  50  &  51  Vict.  c.  30  ;  Re  Lord 
EgmonVs  Settled  Estates,  45  Ch.  D.  395  ;  i?e  Dalison's  Settled  Estate, 
1892,  3  Ch.  522  ;  Be  De  la  Warr's  Cuoden  Beach  Settled  Estate,  1913, 
1  Ch.  142  ;  post,  p.  127,  and  n.  (h) : 

(iv.)  In  payment  for  ecjuality  of  exchange  or  partition  of  settled  land : 
(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land, 
being  freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  of 
the  settled  land,  being  copyhold  or  customary  land  : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of 
the  settled  land,  being  leasehold  land  held  for  years,  or  life,  or  years 
fleterminable  on  life  : 

(\ni.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary 
land  or  of  leasehold  land  held  for  sixty  j'ears  or  more  unexpired  at 
the  time  of  purchase,  subject  or  not  to  any  exception  or  reservation 
of  or  in  respect  of  mines  or  minerals  therein  or  of  or  in  respect  of 
rights  or  powers  relative  to  the  working  of  mines  or  minerals  therein, 
or  in  other  land  : 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  be  held  or  worked 
with  the  settled  land,  or  of  any  easement,  right  or  pri\'ilege  convenient 
to  be  held  Avith  the  settled  land  for  mining  or  other  purposes  : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharsje  (see  stat.  53  &  54  Vict, 
c.  69,  s.  14)  : 

(x.)  In  payment  of  costs,  charges  and  expenses  of  or  incidental  to 
the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the 
provisions  of  this  Act  : 

(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise 
of  a  power  of  sale  in  the  settlement  is  applicable  thereiuuler. 

The  Court  may  also  order  that  the  costs  of  legal  proceedings  taken 
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Tlioy  cliicllj"  include'  iiiNcstiiieiit  in  aulliorised  securities, 
discharge  of  incumbrances  affecting  the  whole  estate 
in  the  settled  land,  payment  for  authorised  improve- 
ments, and  purchase  of  other  lands  to  be  made  subject 
to  the  settlement.  Any  investment  must  be  in  the 
names  or  under  the  control  of  the  trustees  (r).  Capital 
money  arising  under  the  Act  is,  while  uninvested  or 
invested  in  money  securities,  made  subject  to  the 
settlement  as  effectually  as  if  it  were  land,  and  will  go 
to  the  persons  to  whom  the  land,  from  which  it  arises, 
would  have  gone  for  the  same  estates  and  interests  as 
they  would  have  had  in  the  land  ;  the  income  of  in- 
vested capital  being  paid  to  the  persons  who  would  have 
been  entitled  to  the  income  of  the  land  (s).  The  tenant  Tcnaui  for 
for  life  is  further  empowered  to  raise  money  by  mortgage  to^^murtyayo. 
of  the  settled  land,  where  the  money  is  required  for 
enfranchisement  or  equality  of  partition  {t),  or  for  dis- 
charging an  incumbrance  on  the  settled  land  or  part 
thereof  {u).  For  the  purpose  of  carrying  into  effect 
the  powers  of  leasing,  sale  and  other  powers  given  by 
the  Settled  Land  Act,  the  tenant  for  life  is  empowered  Tenant  for 
to  convey  the  settled  land  by  deed  for  all  the  estate,  of\;on^vc}--^ 

for  the  protcetioii  of  settled  land  be  paid  out  of  capital  money  raised  ^^^^^  ''^'" 
by  sale  of  part  of  the  lands  in  settlement  :  Jic  Dc  La  Warr'n  Esluteif, 
JG  Ch.  J).  587  ;  stat.  45  &  40  \'ict.  c.  38,  ss.  30,  47  ;  Re  Ormrwl's 
Sdllcxl  Edalc,  18'J2,  2  (!h.  318.  As  to  a  landlord's  expenses  for 
iinprovenicnts  under  the  Town  Tenants  (Ireland)  Act,  1900,  sec 
stat.  0  Edw.  Vll.  c.  54,  s.  14. 


(r)  Stat.  45  &  40  Vict.  c.  38, 
s.  22,  sub-s.  2. 

(s)  y.  22,  sub-ss.  5,  0  ;  secWms. 
Pers.  Prop.,  447,  448,  17th  ed. 

(t)  Stat.  45  &  40  Vict.  c.  38, 
s.  18.  Enfrancliiscnicnt  j)ruix'rly 
means  tlie  conversion  of  copx  hold 
land  into  freeliold  [post.  Part  11 1. 
Ch.  i.),  but  has  been  hekl  to  in- 
clude here  the  purchase  of  tlu; 
freehold  reversion  on  leasehold 
land  ;  AV  Brace,  I'JUu,  2  C\\.  372. 
As  to  partitii^n,  see  poft,  V\\.  \. 

(w)  Stat.  53  &  54  \'ict.  c.  0!t, 
s.  11  (1) ;  aeo  Re  Clifford,  1902, 
1  Ch.  87.  Jiy  subs.  2,  incum- 
brance   docs    not    here    include 


any  annual  sum  payable  during 
a  life  or  lives,  or  a  term  of  ^ears 
absolute  or  determinable. 

[w)  Stats.  11  Ceo.  IV.  &  1  Will. 
IV.  c.  47,  s.  12  ;  and  2  &  3  Vict, 
c.  00,  empowered  tenants  for  life 
unilcr  wills  to  convey,  under  the 
ilirection  of  the  Court  of  Chan- 
cery, the  whole  estate  in  their 
lands,  if  a  sale  or  mortgage 
thereof  were  directeil  for  jjayment 
of  the  debts  of  the  testator. 
Tiiese  p<jwers  were  generally 
.supersc<led  by  atatii.  13  &  ll 
\ict.  c.  00,  s.  2"J  ;  15  &  U\  Vict, 
c.  55,  s.  1  ;  now  replaced  by  50 
&  57  \ict.  c.  53,  sa.  30,  31. 
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■which  is  the  subject  of  the  settlement,  or  fur  any  less 
estate,  as  may  be  required  (x). 

Statutory  '^^^^  powers  of  a  tenant  for  life  under  the  Hettled 

powers  cannot  £im^^l  ^ct  are  not  capable  of  assignment  or  release,  do 
°  '  not  pass  to  his  assignee  by  operation  of  law  or  other- 
wise, and  remain  exercisable  by  him  notwithstanding 
any  assignment  of  his  estate  (y).  But  this  is  without 
prejudice  to  the  rights  of  any  assignee  for  value  of  the 
whole  or  any  part  of  his  estate  ;  which  cannot  generally 
be  affected  without  the  assignee's  consent  {z).  A  con- 
tract by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  under  the  Act  is  void  (a).  And  any  provision 
in  a  settlement  attempting  to  forbid  a  tenant  for  life 
to  exercise  any  power  under  the  Act  is  void  {b). 

T  .        Bv  several  Acts  of  Parliament  of  Queen  Victoria's 

Iniprovcnicut  J  ^ 

of  ycttlcd        reign  (c),  and  especially  by  the  Improvement  of  Land 

^'"^^'  Act,  1864  ((Z),  facihties  have  been  given  for  burroAving 

money  to  be  spent  in  making  improvements  on  settled 

land  by  way  of  drainage  and  in  a  \arieiy'of  other  ways  (c), 


(x)  8cc  stats,  m  &  40  \kt. 
c.  38,  s.  20,  sub-s.  1  ;  53  &  54 
Vict.  c.  69,  s.  6 ;  'post,  Part  II. 
(jh.  iii. 

{y)  Stat.  45  &  40  Vict.  c.  38, 
s.  50,  sub-s.  1.  Sec  Be  Barlow's 
Contract,  1903,  1  Ch.  382. 

(2)  Sect.  50,  sub-ss.  3,  4.  Stat. 
54  &  55  A'ict.  c.  69,  s.  4,  excepts 
a.ssignments  made  by  a  tenant 
for  life  in  consideration  of  mar- 
riage or  by  way  of  any  family 
arrangement,  not  being  a  security 
for  money  advanced.  And  unless 
the  assignee  is  actually  in  pos- 
session, his  consent  is  not  re- 
quisite to  the  making  by  the 
tenant  for  life  of  leases  under  the 
Act  at  the  best  rent  without  fine. 

(a)  Stat.  45  &  40  Vict.  c.  38, 
s.  50,  sub-s.  2. 

(h)  Sect.  51. 

(c)  Stats.  8  &  9  Vict.  c.  50, 

replacing  3  &  4  Vict.  c.  55 ;  9  &  10 

Aict.  c.  101,  amended  by  10  &  11 

I  ilcsidcuce.     Vict,  c.  11,  U  &  12  \ict.  c.  119, 


*Ilailwa}s  or 
Canals. 


13  &  14  Met.  c.  31,  and  19  &  20 
Vict.  c.  9  ;  12  &  13  Vict.  c.  100, 
amended  by  19  &  20  Vict.  c.  9, 
and  repealed  by  27  &  28  Vict, 
c.  114. 

{d)  Stat.  27  &  28  Vict.  c.  114, 
amended  by  62  &  63  Vict.  c.  46. 

(e)  By  Stat.  45  &  46  Vict. 
c.  38,  s.  30,  the  Act  of  1804 
is  extended  so  as  to  comprise  all 
improvements  authorised  by  the 
Settled  Land  Act,  1882 ;  see 
below,  p.  127,  n.  {h).  Settled 
lands  may  be  charged  under  the 
Act  of  1864  (ss.  78  sq.)  with  the 
repayment  of  money  subscribed 
for  the  constmction  of  railways  * 
or  canals  on  or  near  to  them  and 
likelj-  to  benefit  them.  Stats. 
33  &  34  Vict.  c.  50,  and  34  &  35 
\'ict.  e.  84,  added  to  the  list  of 
improvements  authorised  by  the 
Act  of  1864  the  erection,  comple- 
tion, or  improvement  of  a  mansion 
house  suitable  to  the  estate,  as  a 
residence  -f  for  its  oi^ner,  provided 
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and  to  be  repaid  with  interest  by  equal  instalments 
extending  over  a  iixed  term  of  years,  and  charged 
as  a  rent-charge  upon  the  inlieritanco  of  the  land. 
The  instalments  are  payable  by  a  tenant  for  Hfc  during 
his  lifetime  ;  and  he  is  bound  to  maintain  the  improve- 
ments made  (/).     And  in  addition  to  the  facilities  su  Improve- 

p  •   •  ,  p        - 1        •  ,  iiicnt-3  under 

given  tor  raismg  money  to  pay  lor  the  nnprovement  the  Settled 
of  land,  capital  money  arising  from  the  sale  of  settled  Y^^^o  ^'^'^^' 
land  or  otherwise  under  the  Settled  Land  Act,  1882  (g), 
may  now  be  applied  at  the  instance  of  the  tenant  for 
life  in  payment  for  any  improvement  authorised  by 
that  Act  (/«.).     But  in  order  to  obtain  this,  the  tenant 

that  the  sum  charged  for  such  ss.  38,  39  ;   12  &  13  Vict.  c.  lUO, 

purposes    should    not    be    more  ss.  21,  26  ;   27  &  28  Vict.  c.  114, 

than  two  years'  net  rental  of  the  ss.  06,  72.     Capital  money  arising 

whole    estate.     Stat.    40    &    41  under  the  Settled  Land  Act,  1882, 

A'ict.  c.  31  added  the  erection  of  may  now  be  applied  in  redeeming; 

reservoirs  and  other  permanent  such  rent  charges  when  crcatetl 

works  for  the  supply  of  A\ater  in    respect   of    an    improvement 

and  empowered  subscriptions  for  authorised    by    tliat    Act;     see  llt..jcrvoirs 

tlic  construction  of  waterworks  (infc,  p.  124,  n.  (7)  (iii.).  and  water 

by  a  water  company  to  be  charged  (;/)  JStat.  45  «fc  40  Vict.  c.  38,  «uppl\-. 

on  settled  lands  ;    sec  also  stat.  s.  21  (iii.)  ;   anlc,  p.  124  ;  sec  Jic 

00  &  01  Vict.  c.  44.  MilluriTs   ScUlrd    Estates,    18!>3, 

(/)  Stats.  8  &  !>  Vict.  c.  56,  3  Ch.   110;    lie  Bristol s  Settled 

ss.  10,  11  ;   9  &  10  Vict.  c.  101,  Estates,  ib.  101. 

(//)  (Sect.    25.)     Improvements   authoriseil    by   this   Act  arc   tlie  Improvc- 
making  or  execution  on  or  in  connection  with,  and  for  the  bcnelit  ments 
of  settled  land,  of  any  of  the  following  works,  or  of  any  works  for  autlinriscd  by 
any  of  the  following  jjurposes,  and  any  operation  incident  to  or  tlic  Settled 
necessary  or  proper  in  the  executiim  of  any  of  tliose  works,  or  ncces-  Land  Acts, 
sary  or  proper  for  carrj'ing  into  eli'cct  any  of  those  purposes,  or  for 
securing  the  full  beneht  of  any  of  those  works  or  purposes  (namely)  : 

(i.)  Drainage,  including  the  straightening,  widening  or  deepening 
of  drains,  streams  and  watercourses  : 

(ii.)  Irrigation  ;  warping  : 

(iii.)  Drains,  pipes  and  machinery  for  supply  anil  distribution  of 
sewage  as  manure  : 

(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea, 
or  a  tidal  water  : 

(v.)  Groynes  ;    sea  walls,  defences  against  water  : 

(vi.)  Inclosing  ;    straightening  of  fences  ;    re-division  of  lields  : 

(vii.)  Kcclamation  ;    dry  warjiing  ; 

(viii.)  i'arm  roads;  private  roads;  roails  or  streets  in  villages  or 
towns  : 

(ix.)  Clearing  ;   trenching;   planting: 

(x.)  Cottages  for  labourers,  farm  servants,  and  artisans,  employed 
on  the  settletl  land  or  not  ;  and  (by  stat.  48  &  49  Vict.  e.  72,  .s.'llj 
any  dwellings  available  for  tiic  working  clashes,  the  building  of 
which  in  tlic  opinion  of  the  Court  is  not  injurious  to  the  estate.  See 
slat.  03  &  54  \'ict.  c.  OU,  s.  18. 
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I'or  lil'o  is  ic(iuii-ud,  beforu  iliu  work  is  done,  to  submit 
Tonanifui'lit'o  to  ilie  tiustec'S  01'  tlio  Couit  ix  scliemo  for  tliu  oxccution 
a  scheme!^     of  tlio  improvement  showing  the  proposed  expenditure 
thereon  (?').     And  a  certificate  of  the  Board  of  Agri- 
culture, or  of  an  engineer  or  survej'or  approved  by 

(xi.)  Eannhousea,  offices  and  outbuildings,  and  other  places  for 
farm  jjurposes  : 

(xii.)  Saw  mills,  scutch  mills,  and  other  mills,  water  wheels,  engine- 
houses,  and  kilns,  which  will  increase  the  value  of  the  settled  laud  for 
agricultural  purposes,  or  as  woodland  or  otherwise  : 

(xiii.)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,   dams,   weirs,  sluices,  and  other  works  and  machinery  for 
supply  and  distribution  of  water,  for  agricultural,  manufacturing,  or 
other  purposes,  or  for  domestic  or  other  consumption  : 
(xiv.)  Tramways;    railways;    canals;    docks: 
(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
'  tidal   waters,   facilitating  transport  of   jiersons   and  of   agricultural 

stock  and  produce,  and  of  manure  and  other  things  required  for 
agricultural  purposes,  and  of  minerals  and  of  things  required  for 
mining  i)urposcs  : 

(xvi.)  Markets  and  market  places  : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens  or  other  open  spaces 
fur  the  use,  gratuitously  or  on  payment,  of  the  public  or  of  indivi- 
duals, or  for  dedication  to  the  public,  the  same  being  necessary  or 
proper  in  connection  with  the  conversion  of  land  into  building  land  : 
(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving, 
brick  making,  tile  making,  and  other  works  necessary  or  proper  in 
connection  with  any  of  the  objects  aforesaid  : 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  necessary 
or  proper  in  connection  with  development  of  mines  (see  lie  Hanburijts 
Settled  Estates,  1913,  1  Ch.  50)  : 

(xx.)  Reconstruction,  enlargement  or  improvement  of  any  of  those 
works  (see  tS.  G.). 

By  stat.  53  &  5J:  Vict.  c.  b'J,  s.  13,  improvements  authorised  by  the 
Act  of  1882  shall  include  : 
(i.)  Bridges  : 

(ii.)  Making  any  additions  to  or  alterations  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let  (see  Re  De  Teissier's 
Settled  Estates,  1893,  1  Ch.  153  ;  lie  GaskeU's  Settled  Estates,  WJi, 
1  Ch.  485  ;  Be  Blagrave's  Settled  Estates,  1903,  1  Ch.  560  ;  Re  Lcvesoii 
Gower's  Settled  Estate,  1905,  2  Ch.  95)  : 

(iii.)  Erection  of  buildings  in  substitution  for  buildings  within  an 
urban  sanitary  ilistrict  taken  by  a  local  or  other  pubhc  authority,  or 
for  buildings  taken  under  compulsory  powers,  but  so  that  no  more 
money  be  expended  than  the  amount  received  for  the  buildings 
taken  and  the  site  thereof  : 

(iv.)  The  rebuilding  of  the  principal  mansion  house  on  the  settled 
land  :  provided  that  the  sum  to  be  so  applied  shall  not  exceed  one 
half  of  the  annual  rental  of  the  settled  land  (see  Re  Walker's  Settled 
Estate,  1894,  1  Ch.  189  ;  lie  Legh's  Settled  Estate,  1902,  2  Ch.  274  ; 
Re  Windhatn's  Settled  Estate,  1912,  2  Ch.  75). 

{i)  Stat.  45  &  40  Vict.  c.  38,       Ch.  D.  20  ;   Re  Xorfolk's  Estates, 
s.  2(3,  sub-s.   1  ;     Re  Hotchkin's       1900,   1  Ch.  4bl  ;    lie  Egmont's 
Settled   Estates,   35   Ch.    D.    41  ;       Sttiled  Estates,  I'JW,  2  Cii.  151. 
see  Re  Btdwcr  Lytton's  ]Vill,  38 
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ihciii,  certifying  that  the  work  has  been  properly  done, 

and  the  amount  properly  payable  by  the  trustees  in 

respect  thereof,  or  else  an  order  of  the  Court  is  required 

before  any  capital  money  can  be  applied  in  payment 

for  the  improvement  (k).     But  the  Court  may,  in  any 

case  where  it  appears  proper,  make  an  order  directing 

capital    money    to    be   applied    in   payment   for    any 

authorised  improvement,  notwithstanding  that  a  scheme 

was  not  submitted,  as  required,  before  the  execution  of 

the  improvement  (l).     The  tenant  for  life  is  required 

to  maintain  improvements  executed  under  the  Act  (m)  ; 

and  is  protected  from  impeachment  of  waste  (n)  in  re-  Waste 

spect  of  any  stone,  clay,  sand,  or  other  substance  pro-  ^oin™*;^^'' 
^  J  '         ./  '  '  J-         jn  making  or 

perly  gotten,  or  timber  properly  cut,  for  the  purpose  maintaiuing 

1'  1  •  •    i    ■    •  1     •  /   /  \    an  authorised 

01  makmg  or  mamtannng  any  such  improvement  (o).  j^pj-^yg. 

Und<'r  the  same  Act  (jj),  a  tenant  for  life  may  join  or  Di<?nt. 
concur  with  any  other  person  interested  in  executing 
any  improvement  authorised  by  the  Act,  or  in  con- 
tributing to  the  cost  thereof.     In  all  other  respects,  other  im- 
improvements  which  a  tenant  for  life  may  wish  to  pro'«^<?ai<-''ii3- 
make  nmst  be  paid  for  out  of  his  own  pocket  (g). 

Where  land  is  given  to  a  widow  during  her  widow-  jjcieiininablo 
hood,  or  to  a  man  until  he  shall  become  bankrupt  (r),  ^'^®  estates. 
or  for  any  other  definite  period  of  time  of  uncertain 
duration,  a  freehold  estate  is  conferred,  as  in  the  case  of 
a  gift  for  life  (s).     Such  estates  are  regarded  in  law  as 

(k)  Sect.  26,  sub-ss.  2,  3  ;  stat.  {q)  Nairn  v.   Marjoribanks,  3 

50   &   51    Vict.   c.   30.     See   lie  Russ.    582  ;     Hibberl    v.    Cooke, 

Keek's  Settlement,  1904,  2  Ch.  22.  1  Sim.  &  Stu.  552  ;   CaklecoU  v. 

{I)  Stat.  53  &  54  Vict.  c.  GO,  Broum,  2  Hare,  144  ;   Uorlock  v. 

s.   15.     Sec  lie  Ormrod's  Settled  Smith,  17  13eav.  572;   Vimne  v. 

Estate,    1892,    2    Ch.    318;     lie  />«««/,  7  De  Cox,  M.  &  Ci.  207  ; 

Tucker's    Settled    Estates,    1895,  Beid  v.  Dent,  30  l?eav.  3(33  ;   lie 

2  Ch.  4G8  ;  lie  Thoinas,  1900,  Leigh's  Estate,  L.  K.  G  Cii.  887  ; 
1  Ch.  319;  lie  Partitigton,  1902,  Drake  v.  Trejwsis,  L.  li.  10  Cli. 
1  Ch.  711  ;  lie  Dunraven's  Settled  3G4  ;  lie  Broadwater  Estate,  'SH 
Estates,  1907,  2  Ch.  417.  \V.    K.    738  ;    lie   De   Teissier's 

{m)  Stat.  45  &  46  Vict.  c.  38,  Scitlcd  Estates,  1893,  1  Ch.  153; 

s.  28.  lie  Gerard's  Settled  Estates,  1893, 

(n)  Ante,  p.  118.  3  Ch.  252  ;   lie  Montagu,  J 897.  2 

(o)  Sect.  29.  Ch.  8  ;  lie  Willis,  1902,  I  i  li.  I.V 

(  /))  Stat.  45  &  40  Vict.  c.  38,  (r)  Ante,  p.  83. 

.s.  27.  (s)  Ante,  p.  G4. 

W.K.I".  i' 


IW 
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dotoriniiiable  life  estates  {t)  ;  and  their  incidents  are 
generally  the  same  as  those  of  ordinary  life  estates.  A 
Eiublfuicuts.  difference  may  occur  in  the  right  to  take  the  emble- 
ments, that  is,  the  right  of  a  tenant  to  reap  the  crop 
that  he  has  sown,  though  he  die  or  his  estate  terminate 
before  harvest  {u).  Thus,  if  a  tenant  for  life  die  before 
harvest,  his  executors  will  be  entitled  to  the  emble- 
ments, whether  his  estate  w^ere  absolute  or  deter- 
minable ;  and  his  assignee  or  undertenant  will  have 
the  same  right.  But  if  the  estate  should  determine 
by  the  tenant's  own  act,  as  by  the  marriage  of  a  widow 
holding  during  her  widowhood,  the  tenant  would  have 
no  right  to  emblements  ;  though  the  undertenant, 
being  no  party  to  the  cesser  of  the  estate,  would  still 
be  entitled  in  the  same  manner  as  on  the  expiration 
of  the  estate  by  death  {x).  With  respect  to  tenants  at 
rack-rent  {y),  it  is  now  provided  that  where  the  lease 
or  tenancy  of  any  farm  or  lands  held  by  such  a  tenant 
shall  determine  by  the  death  or  cesser  of  the  estate  of 
any  landlord  entitled  for  his  life,  or  any  other  uncertain 
interest,  instead  of  claims  to  emblements,  the  tenant 
shall  continue  to  hold  and  occupy  such  farm  or  lands 
until  the  expiration  of  the  then  current  year  of  his 
tenancy,  paying  a  proportionate  rent  to  the  succeeding 
owner  {z). 


'J'ciialits  at 
iai.k-rfut. 


Apportion- 
ment of  rent. 


By  the  common  law,  if  lands  were  let  reserving  rent 
periodically,  as  on  the  usual  quarter  days,  nothing  was 
due  from  the  lessee  until  the  day  when  the  rent  became 
payable  (a).  Hence,  in  old  times,  if  a  tenant  for  life 
had  let  the  lands  reserving  rent  quarterly  or  half-yearly, 
and  died  between  two  rent-days,  no  rent  was  due  from 
the  undertenant  to  anybody  from  the  last   rent-day 

{t}  Co.  Litt.  42  a  ;    2  Black.       Weld,  5  B.  &  x\d.  105. 
Comm.  121  ;    lie  Canie's  Settled 
Estates,  1899,  1  Ch.  324,  329. 

(u)  See  Wms.  Pers.  Prop.  150, 
17th  ed. 

(.r)  Co.  Litt.  55  b  ;    2  Black. 
Comm.  122—124  :   see  Graves  v. 


(y) 

Ante 

,  p.  108,  n.  {y). 

(J) 

Stat. 

14  & 

;  15  Yict. 

c.  25, 

s. 

1; 

Haines  v. 

Welch,  L. 

R.  4 

C 

.  P. 

91. 

(«) 

Co. 

Litt. 

292  b;    3 

Pvcp. 

l: 

28. 
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till  tliu  time  of  the  decease  of  the  tenant  fur  life.  Uut 
in  the  reign  of  King  George  II.  a  remedy  for  a  pro- 
portionate part  of  the  rent,  according  to  the  time  such 
tenant  for  Hfe  lived,  was  given  by  Act  of  Parliament  to 
his  executors  or  administrators  (6).  Formerly,  also, 
when  a  tenant  for  life  had  a  power  of  leasing  (c),  and 
let  the  lands  accordingly,  reserving  rent  periodically, 
his  executors  had  no  right  to  a  proportion  of  the  rent, 
in  the  event  of  his  decease  between  two  quarter  days  ; 
and,  as  rent  is  not  due  till  midnight  of  the  day  on 
which  it  is  made  payable,  if  the  tenant  for  life  had 
died  even  on  the  quarter-day,  but  before  midnight,  his 
executors  lost  the  quarter's  rent,  which  went  to  the 
person  next  entitled  (d).  But  by  the  Apportionment 
Act,  1834  (e),  the  executors  and  administrators  of  any 
tenant  for  life  who  had  granted  a  lease  since  the  passing 
of  the  Act,  might  claim  an  apportionment  of  the  rent 
from  the  person  next  entitled,  when  it  should  become 
due.  This  Act,  however,  did  not  apply  unless  the 
demise  was  made  by  an  instrument  in  writmg(/). 
But  the  Apportionment  Act,  1810(g),  now  provides  Aj.pori ion 
that  all  rents  and  other  periodical  payments,  in  the  "y-^  "  ^  ' 
nature  of  income  (whether  reserved  or  made  payable 
under  an  mstrumcnt  in  writing  or  otherwise),  shall, 
like  interest  on  money  lent,  be  considered  as  accruing 
from  day  to  day,  and  shall  be  api)ortionable  in  respect 
of  time  accordingly. 

If  a  tenant  for  his  own  Ufe  assign  his  estate  to  An  estate  pur 
another,  the  assignee  will  become  entitled  to  an  estate 

(b)  See  stats.  11  Ceo.  IJ.  c.  Ill,  L.  11.  2  Eq.  27. 
8.  15  ;  4  &  5  Will.  IV.  c.  22,  s.  1  ;  (/  )  »ce   Catllc;/  v.    Arnold,    I 
Jix  paiie  l^mijlh,  1  Swaiist.    :537,  J.  &  H.  (>51  ;    Milh  v.  TnutijKi; 
and  the  loarned  editur's  nuU".  1^.  R.  -t  Cli.  320. 

(c)  See  mile,  ]>.  lilt.  (())  Slat.  Xi  &  :U   Viet.  c.  3."), 

(d)  Nvnia  V.  harrinoH,  2  Mini.  s.  2;    H(i'<liti:L-  v.  I'lUey,  L.  K. 
208.  1!)  ¥a\.   271;    ConMahk  v.   Con- 
ic) Slat.  4  &  5  Will.  \\.  V.  22,  ,-<tal)lr,  11  C'li.  0.  fiSl  ;   Jic  Jloucll, 

8.  2  ;    Lucic  V.  Uc  JJunj/i,  4  De  CJ.        181)5,   I    (^   15.  Sl\  ;    .see  Ellis  v. 
&  S.  470  ;    IHnmuicr  \.  Whitclri/,       liuwboiltam,  I'."").  I  (,>.   I"..  Tin. 
Juh.    5S5 ;     Llewellyn    v.    liva^. 


autre  vir. 


j;52 


OF    COltPOKKAl;    IIKUEDIIAMEN'J'S. 


Cicnerul 
occupaul. 


Special 
occupaut. 


.Statute  of 
Frauds. 


for  tliu  life  of  the  former.  This,  iu  the  Norman-l'reiieli, 
with  "svhich  our  law  still  abounds,  is  called  an  estate  pur 
autre  vie  {h)  ;  and  the  person  for  whose  life  the  land  is 
holden  is  called  the  cestuigue^vu.    An  estate  pur  autre 
vie  has  long  been  an  estate  of  freehold  {i)  ;  though  in 
early  times  this  was  not  so  (k).     In  this  case,  as  well  as 
in  that  of  an  original  grant,  the  new  owner  was  formerly 
entitled  only  so  long  as  he  lived  to  enjoy  the  property, 
miless  the  grant  were  expressly  extended  to  his  heirs  ; 
so  that,  in  case  of  the  decease  of  the  new  owner  m  the 
lifetime  of  the  cestui  que  vie,  the  land  was  left  without 
an  occupant  so  long  as  the  life  of  the  latter  contmued, 
for  the  law  Avould  not  allow^  him  to  re-enter  after  having 
parted  Avith  his  Hfe  estate  {T).   No  person  having,  there- 
fore, a  right  to  the  property,  anybody  might  enter  on 
the  land,  and  he  that  firet  entered  might  lawfully  retam 
possession  so  long  as  the  cestui  que  vie  lived  (m).    The 
person  who  had  so  entered  was  called  a  ge^ieral  occupant. 
If,  however,  the  estate  had  been  granted  to  a  man  and 
his  heirs  during  the  life  of  the  cestui  que  vie,  the  heir 
might  enter  and  hold  possession  ;  and  in  such  a  case  he 
was  called  in  law^  a  special  occupant,  having  a  special 
right  of  occupation  by  the  terms  of  the  grant  (n).    To 
remedy   the  evil  occasioned  by   property   remaining 
without  an  owner,  it  w-as  provided  by  a  clause  in  the 
Statute  of  Frauds  passed  in  the  reign  of  King  Charles 
II.  (o),  that  the  owner  of  an  estate  pur  autre  vie  might 
dispose  thereof  by  his  will :  that  if  no  such  disposition 
should  be  made,  the  heir,  as  occupant,  should  be  charged 
with  the  debts  of  his  ancestor  ;  or  in  case  there  should 
be  no  special  occupant,  it  should  go  to  his  executors 
or  administrators,  and  be  subject  to  the  payment  of 


(h)  Litt.  s.  56. 

(i)  Litt.  s.  67. 

(A)  Bract,  fo.  26  b,  263  a; 
rieta,  fo.  192,  289. 

(/)  In  very  early  times  the  law 
Avas  otherwise  ;  Bract,  fo.  27  a, 
263  a  ;   rieta,  fo.  192,  2S9  ;    P. 


&  M.  Hist.  Ens:.  Law,  ii.  80. 

(m)  Co.  Litf.  41  b  ;  2  Black. 
Comm.  258. 

(«)  Atkiiisoti  V.  Baler,  4  T. 
Rep.  229. 

(o)  Stat.  29  Car.  IL  c.  3,  t,.  12. 
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his  debts,  of  course  only  dming  the  residue  of  tlie  life 
of  the  cestui  que  vie.  In  the  construction  of  this  enact- 
ment a  question  arose,  whether  or  not,  supposing  the 
owner  of  an  estate  ^itr  autre  vie  died  without  a  will,  the 
administrator  was  to  be  entitled  for  his  own  benefit, 
after  paying  the  debts  of  the  deceased.  An  explanatory 
Act  was  accordingly  passed  in  the.  reign  of  King 
George  II.  (j)),  by  which  the  surplus,  after  payment  of 
debts,  was,  in  case  of  intestacy,  made  distributable 
amongst  the  next  of  kin,  m  the  same  manner  as  personal 
estate.  By  the  Wills  Act,  1837  (q),  the  above  enact-  Modern 
ments  were  both  replaced  by  more  comprehensive  ^"'^''^'"^"*'^' 
provisions  to  the  same  effect.  And  under  the  Land 
Transfer  Act,  1897  {r),  on  the  death  of  a  tenant  jmr 
autre  vie,  his  estate  devolves  in  the  first  instance  upon 
his  executors  or  administrator  wliether  he  have  deviscMl 
the  same  or  not,  and  notwithstanding  that  he  leave  a 
special  occupant.  But  the  Act  does  not  disturb  fho 
beneficial  title  of  a  devisee  or  special  occupant,  who 
may,  if  the  estate  be  not  required  to  satisfy  the  deceased 
tenant's  debts  and  testamentary  or  administration 
expenses,  require  the  executors  or  adminislrutor  to 
convey  the  same  to  liim. 

Wlicn   one  person  has   an  estate  for  the  life  oiCrsiui que  vie 
another,  it  is  evidentl}^  his  interest  that  the  cestui  que  o^iUnvd  in  be 
vie  or  he  for  whose  life  the  estate  is  holden,  should  live  prodiard. 
as  long  as  possible  ;  and,  in  the  event  of  his  decease,  a 
temptation  might  occur  to  a  fraudulent  owner  to  con- 
ceal his  death.     In  order  to  prevent  any  such  fraud,  it 
is  provided,  by  an  Act  of  Queen  Anno  {s),  thai   any 
person  having  any  claim  in  remainder,  rcvi-rsion  or 

{■p)  Stat.  U  Geo.  II.  c.  20,  s.  9;  {s)  Stat.  G  Anne,  c.   18.     Seo 

see  (Jo.  Litt.  41  b,  u.  (5).  J<J.c    parte    Orant,    (i    Vos.    r)l2  ; 

(q)  Stat.  7  Will.  IV.  &  1  Vict.  Ex  qxirte  W/uilley,  4  llusa.  501  ; 

c.   2G,   8S.   3,   0  ;    Me  Sheppard,  lie  Isaac,  4  My.  &  Or.  1 1  ;    Re 

18!)7,  2  Oil.  07  ;  Re  Inman,  1903,  Liiujiii,  12  Sim.  101  ;   Re  CIoksiij, 

ICh.  241.  2Sm.&(!.40;  Re  Ihiiiiis.l  -h\r., 

(;■)  Stat.  00  &  01  Vict,  c  0"..  N.  S.  2:U)  ;    Re  Oireii,   10  Cli.   D. 

Part.  I.  ;  ante,  pp.  29,  Sd.  S7.  lOli ;   Re  Stevens,  M  Vh.  \).  32tt. 
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expectancy,  may,  upon  affidavit  that  he  hath  cause  to 
Ix'lievo  that  tlie  cestui  que  vie  is  dead,  and  that  his 
death  is  concealed,  obtain  an  order  from  the  Lord 
Chancellor  for  the  production  of  the  cestui  que  vie  in 
the  method  prescribed  by  the  Act  ;  and  if  such  order 
be  not  complied  with,  then  the  cestui  que  vie  shall  be 
taken  to  be  dead,  and  any  person  claiming  any  interest 
in  remainder,  or  reversion,  or  otherwise,  may  enter 
accordingly  (t). 

Quasi  entail.  If  an  estate  2fur  autre  vie  should  be  given  to  a  person 
and  tlie  heirs  of  his  l)ody,  a  quasi  entail,  as  it  is  called, 
will  be  created,  and  the  estate  will  descend,  during  its 
continuance,  in  tlie  same  manner  as  an  ordinary  estate 
tail.  But  the  owner  of  such  an  estate  in  possession 
may  bar  his  issue,  and  all  remainders,  by  an  ordinary 
deed  of  conveyance  (u),  without  any  inrolment  under 
the  statute  for  the  abolition  of  fines  and  recoveries. 
If  the  estate  tail  be  in  remainder  expectant  on  an 
estate  for  life,  the  concurrence  of  the  tenant  for  life 
is  necessary  to  enable  the  tenant  in  tail  to  defeat  tlie 
subsequent  remainders  [x). 

Persons  ^^  i^  important  to  notice  that  all  the  powers  of  a 

iiavingthe      (onant  for  life  under  the  Settled  Land  Act,  1882(7/), 
tenant  for  lifo  are  liv  that  Act  (z)  expressly  conferred  on  each  of  llio 
SetUed^ilnd  f**ll<^wii''ff  pp^sous,  wheu  entitled  in  possession  : — 
Act,  1S82.  (a)  A  tenant  for  years  determinable  on  life,  not 

holding  merely  under  a  lease  at  a  rent  ; 

(b)  A  tenant  for  the  life  of  another,  not  holding 

merely  under  a  lease  at  a  rent  (a)  ; 

{t)  By  s.  5  of  the  same  Act,  (x)  Allenv.  Alle)i,2'Dru.&'War. 

tenants  pur  autre  vie  continuing  307,  324,  332  ;  Edwards  v.  C/utm- 

in  possession  after  the  determina-  ■pion,  3  De  Gex,  M.  &  G.  202. 

tion  of  their  estates,  without  the  (y)  Ante,  pp.  120 — 126. 

express  consent  of  the  persons  (z)  Stat.  45  &  46  Vict.  c.  38, 

next  entitled,  are  adjudged  to  be  s.  58,  sub-s.  1  (iv.,  v.,  vi.,  ix.). 

trespassers,  and  made  liable  to  (a)  This  applies  only  to  tenants 

pay  the  full  value  of  the  profits  pur  autre  vie  holding  beneficially 

received   during   their   wrongful  and  not  as  trustees  ;  Re  Jemmett 

possession.  and  Guest's  Contract,  1907,  1  Ch. 

(m)  Fearne,  C.  R.  495  sq.  629. 
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(c)  A  tenant  for  his  own  or  any  other  lif(\,  or  for  Tenant  pur 
years  determinable  on  hfe,  whose  estate  is  liable  to  ""''"^  ^'^^' 
cease  or  be  defeated  in  any  event  during  that  life  {h), 
or  is  subject  to  a  trust  for  accumulation  of  income. 

In  addition  to  estates  for  life  expressly  created  by 
the  acts  of  the  parties,  there  are  certain  life  interests, 
created  by  construction  and  operation  of  law,  possessed 
by  husbands  and  wives  in  each  other's  land.  These 
interests  will  be  spoken  of  in  a  future  chapter.  There 
are  also  certain  other  life  estates  held  by  persons 
subject  to  peculiar  laws  ;  such  as  the  life  estates  liold 
by  beneficed  clergymen.  These  estates  are  exceptions 
from  the  general  law  ;  and  a  discussion  of  them,  in  an 
elementary  work  like  the  present,  would  tend  rather 
to  confuse  the  student  than  to  aid  him  in  his  grasp 
of  those  general  principles,  which  it  should  be  his  first 
object  to  comprdiond. 

{h)  See  n7itfi,  pp.  R.*^,  120,  l.'^O. 
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CHAPTER  V. 

OF    JOINT    TENANTS    AND    TENANTS   IN    COMMON. 

A  GIFT  of  lands  to  two  or  more  persons  in  joint 
tenancy  is  such  a  gift  as  imparts  to  them,  with  respect 
to  all  other  persons  than  themselves,  the  properties  of 
one  single  owner.    As  between  themselves,  they  must, 
of  course,  have  separate  rights  ;    but  such  rights  are 
equal  m  every  respect,  it  not  being  possible  for  one  of 
them  to  have  a  greater  interest  than  another  in  the 
The  four  uni-  Subject  of  the  tenancy.    A  jomt  tenancy  is  accordingly 
tenancy"'"*     Said  to  be  distinguished  by  unity  of  ^possession,  unity 
of  interest,  unity  of  title,  and  unity  of  the  time  of  the 
Joint  tenants  commencement  of  such  title  (a).    Any  estate  may  be 
for  life.  j^gj^i  ^-^  jqJj^^  tenancy  ;   thus,  if  lands  be  given  simply 

to  A.  and  B.  without  further  words,  they  will  l)ecome 
at  once  joint  tenants  for  life  {b).  Being  regarded,  with 
respect  to  other  persons,  as  but  one  individual,  their 
estates  will  necessarilj-  continue  so  long  as  the  longer 
liver  of  them  exists.  WTiile  they  both  Hve,  as  they 
must  have  several  rights  between  themselves,  A.  will 
be  entitled  to  one  moiety  of  the  rents  and  profits  of 
the  land,  and  B.  to  the  other  ;  but  after  the  decease 
of  either  of  them,  the  survivor  will  be  entitled  to  the 
Joint  tenants  whole  during  the  residue  of  his  life.  So,  if  lands  be 
in  tail.  given  to  A.  and  B.  and  the  heirs  of  their  two  bodies  ; 

here,  if  A.  and  B.  be  persons  who  may  possibly  inter- 
marry, they  will  have  an  estate  in  special  tail,  descendible 
only  to  the  heirs  of  their  two  bodies  (c)  :    so  long  as 

(o)  2  Black.  Comm.  180.  p.  112. 

(b)  Litt.   s.   283  ;     Com.   Dig.  (c)  Co.  Litt.  20  b,  25  h  ;   Bac. 

tit.    Estates    (K.    1);     .see   ante,       Abr.  tit.  Joint  Tenants  (G). 
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they  both  hve,  they  will  be  entitled  to  the  rents  and 
profits  m  equal  shares  ;  after  the  decease  of  either,  the 
survivor  will  be  entitled  for  life  to  the  whole  ;  and,  on 
the  decease  of  such  survivor,  the  heir  of  their  bodies, 
in  case  they  should  have  intermarried,  will  succeed  by 
descent,  in  the  same  manner  as  if  both  A.  and  B.  had 
been  but  one  ancestor.  If,  however,  A.  and  B.  be 
persons  who  cannot  at  any  time  lawfully  intermarry, 
as,  if  they  be  brother  and  sister,  or  both  males,  or 
both  females,  a  gift  to  them  and  the  heirs  of  their  two 
bodies  will  receive  a  somewhat  different  construction. 
So  long  as  it  is  possible  for  a  unity  of  interest  to  con- 
tinue, the  law  will  carry  it  into  effect  :  A.  and  B.  will 
accordingly  be  regarded  as  one  person,  and  will  be 
entitled  jouitly  during  their  lives.  While  they  both 
live  their  rights  will  be  equal ;  and,  on  the  death  of 
either,  the  survivor  will  take  the  whole  so  long  as  he 
may  live.  But,  as  they  cannot  intermarry,  it  is  not 
possible  that  any  one  person  should  be  heir  of  both 
their  bodies  :  on  the  decease  of  the  survivor,  the  law, 
therefore,  in  order  to  conform  as  nearly  as  possible 
to  the  manifest  intent,  that  the  lieir  uf  the  body  of 
each  of  them  should  inherit,  is  obliged  to  sever  the 
tenancy  and  divide  the  mheritance  between  the  heir 
of  the  body  of  A.,  and  the  heir  of  the  body  of  B.  Each 
heir  will  accordmgly  be  entitled  to  a  moiety  of  the 
rents  and  profits,  as  tenant  in  tail  of  such  moiety. 
The  heirs  will  now  hold  in  a  manner  denominated  . 
tenancy  in  common  ;  instead  of  both  having  the  I  l 
whole,  eneh  will  havT'an  undivided  half,  and  no  further 
right  of  survivorship  will  remain  (d). 

An  estate  in  fee  simple  may  also  be  given  to  two  or  Joint  imant 
more  persoas  as  joint  tenants.     Tiie  unity  of  this  kind  '"    '"■ 
of  tenure  is  remarkably  shown  by  the  words  which  aro 
made  use  of  to  create  a  joint  tt'iiaiK^y  in  f('(>  simple. 

('/)  Litt.  s.  283.     Sec  lie  Tivtrton  Mavkd  Ad,  2U  Lk-av.  MX. 
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The  lands  intended  to  be  given  to  joint  tenants  in  fee 
simple  are  limited  to  them  and  their  heirs,  or  to  them, 
their  heirs  and  assigns  (e),  although  the  heirs  of  one  of 
them  only  will  succeed  to  the  inheritance,  provided  the 
joint  tenancy  be  allowed  to  continue  :  thus,  if  lands  be 
given  to  A.,  B.  and  C.  and  their  heirs,  A.,  B.  and  C. 
will  together  be  regarded  as  one  person  ;  and,  when 
they  are  all  dead,  but  not  before,  the  lands  will  descend 
to  the  heirs  of  the  artificial  person  (so  to  speak)  named 
in  the  gift.  The  survivor  of  the  three,  who  together 
compose  the  tenant,  will,  after  the  decease  of  his  com- 
panions, become  entitled  to  the  whole  lands  (/).  Wliile 
they  all  lived  each  had  the  whole  ;  when  any  die,  the 
survivor  or  survivors  can  have  no  more.  The  lieii-  of 
the  survivor  is,  therefore,  the  person  who  alone  will  be 
entitled  to  inherit,  to  the  entire  exclusion  of  the  heirs 
of  those  who  may  have  previously  died  (g).  A  joint 
tenancy  in  fee  simple  is  far  more  usual  than  a  joint 
tenancy  for  life  or  in  tail.  Its  principal  use  in  practice 
is  for  the  purpose  of  vesting  estates  in  trustees,  whoT 
as  we  shall  see,  are  persons  entrusted  with  the  lega 
ownership  of  lands  for  the  benefit  of  others  (li).  Such 
Trustees  are  persons  are  invariably  made  joint  tenants.  On  the 
j'oint^tenants,  decease  of  one  of  them,  the  whole  estate  then  vests  at 
once  in  the  survivors  or  survivor  of  them,  without 
devolving  on  the  heir  at  law  of  the  deceased  trustee, 
and  without  being  affected  by  any  disposition  which 
he  may  have  made  by  his  will ;  for  joint  tenants  are 
incapable  of  devising  their  respective  shares  by  will  (i)  ; 
they  are  not  regarded  as  having  any  separate  interests 
except  as  between  or  amongst  themselves,  whilst  two 
or  more  of  them  are  living.     Trustees,  therefore,  whose 

(e)  Bac.  Abr.  tit.  Joint  Ten-  stats.  16  &  17  Vict.  c.  51,  s.  3; 

ants  (A) ;  Co.  Litt.  184  a.  57  &  58  Vict.  c.  30,  ss.  1,  2  ;  see 

(/)  Litt.   s.   280.     Any   joint  the  end  of  Ch.  x. 
tenant  taking  a  beneficial  niterest  (g)  Liit.  nbi  sup. 

by  survivorship  is  now  liable  to  (/()  See  jwst,  Ch.  vii. 

succession  duty  and  estate  duty  ;  {/)  Litt.  s.  287  ;  Perk.  s.  500. 
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only  interest  is  that  of  the  persons  for  whom  tlicy  liold 
in  trust,  are  properly  made  joint  tenants.  As  a  rule, 
the  survivor  of  several  joint  tenants  in  fee  simple  may 
devise  the  land,  as  well  as  allow  it  to  descend  to  his 
heir.  But,  if  such  survivor  be  a  trustee  of  the  land, 
on  his  death  after  the  year  1881,  his  estate  will  vest 
in  his  personal  representatives,  notwithstanding  any 
testamentary  disposition  he  may  make  (k).  The  Land 
Transfer  Act,  1897  (l),  does  not  affect  the  right  of  a 
joint  tenant  surviving  his  companions  to  succeed  to 
the  whole  estate  given  to  the  joint  tenants  in  the 
lands.  But  when  the  whole  estate  has  become  vested 
by  survivorship  in  the  longest  liver  of  them,  it  will 
devolve  upon  his  death  according  to  the  provisions  of 
the  Act,  and  will  therefore  vest  in  the  first  instance  in 
his  executors  or  administrator.  If,  however,  he  were 
entitled  for  his  own  use  and  not  as  trustee  for  others, 
his  heir  or  devisee  will  have  the  same  beneficial  interest 
in  the  lands,  and  the  same  right  to  require  them  to  ho 
conveyed  to  him,  as  if  the  whole  estate  had  been 
originally  granted  to  the  last  surviving  joint  tenant 
alone  (m). 


As  joint  tenants  together  compose  but  one  owner, 
it  follows,  as  we  have  already  observed,  that  the  estate 
of  each  must  arise  at  the  same;  time  {n) ;  so  that  if  A. 
and  B.  are  to  be  joint  tenants  of  lands,  A.  cannot  take 
his  share  first,  and  then  B.  come  in  after  him.     To  this  Excptiun  «o 

1       ,  ,.11  ^      •       p  imilv  of  linu>« 

rule,  however,  an  exception  has  been  made  in  favour 
of  conveyances  taking  effect  by  virtue  of  the  Statute  of 
Uses,  to  be  hereafter  explained  ;  for  it  has  been  held 
that  joint  tenants  under  this  statute  may  take  their 
shares  at  different  times  (o)  ;  and  the  exception  appears 


{k)  Stat.  44  &  45  Vict.  c.  41, 
s.  30. 

(I)  Stat.  GO  &  f.l  \'ict.  r.  (\r,. 
Part  I.,  anfe,  pp.  29,  rtl,  75.  8'). 
Sfi,  110.  IX). 

(m)  Ante,  p.  138. 


(n)  Co.  Litt.  188  n  :  2  Blade. 
Com  in.  181. 

(o)  13  l^p.  M;  ToIIoxf.  373; 
Bac.  Abr.  Joint  T.nants  (I))  ; 
Cill).  Uses,  71  (13.^  II.  10,  3r(l 
cd.). 
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also  to  extend  to  estates  created  by  will  (p).     A  further 

consequence  of  the  unity  of  joint  tenants  is  seen  in 

the  fact,  that  if  one  of  them  should  wish  to  dispose  of 

his  interest  in  favour  of  any  of  his  companions,  he  may 

not  make  use  of  any  mode  of  disposition  operating 

merely  as  a  conveyance  of  lands  from  one  stranger  to 

another.     The  legal  possession  or  seisin  of  the  whole 

of  the  lands  belongs  to  each  one  of  the  joint  tenants  of 

an  estate  of  freehold ;    no  delivery  can,  therefore,  be 

A  release        made   to   him  of   that   which  he  already  has.     The 

the  proper      proper  form  of  assurance  l:)etween  joint  tenants  is, 

assurance        accordingly,   a  release  by   deed  (g),   and  this  release 

iRim^tT  ■*"'"*  operates  rather  as  an  extinguishment  of  right  than  as 

a  conveyance  ;  for  the  whole  estate  is  already  supposed 

to  be  vested  in  each  joint  tenant,  as  well  as  his  own 

proportion.     And  in  the  Norman-French,  with  which 

our  law  abounds,  two  persons  holding  land  in  joint 

tenancy  are  said  to  be  seised  j^er  mie  et  fer  tout  (r). 

A  joint  The  incidents  of  a  joint  tenancy,  above  referred  to, 

tenancy  inay  \r^^^  q^j  gQ  \Qiig  as  the  joint  tenancy  exists.  It  is  in 
the  power  of  any  one  of  the  joint  tenants  to  sever  the 
tenancy  ;  for  each  joint  tenant  possesses  an  absolute 
power  to  dispose,  in  his  lifetime,  of  his  own  share  of  the 
lands,  by  which  means  he  destroys  the  jomt  tenancy  (s). 
Thus,  if  there  be  three  joint  tenants  of  lands  in  fee 
simple,  any  one  of  them  may,  by  any  of  the  usual 
modes  of  alienation,  dispose  during  his  lifetime,  though 
not  by  will,  of  an  equal  undivided  third  part  of  the 

(p)  2  Jarm.  Wills,  1788,  1789,  9G  a. 
6th  ed.  ;    Oaies  d.  Hatterley  v.  (r)  Litt.  s.  288. 

Jackson,  2  Str.   1172;    Feame,  (s)  Co.  Litt.  186  a  ;  CaldwfiUv. 

C.  E.  313  ;   Bridge  v.  Yates,  12  Fellowes,  L.  R.  9  Eq.  410.     Joint 

Si  in.  645  ;    Kenivorthy  v.   Ward,  tenancy  may  also  be  severed  by 

11     Hare,     196  ;     M'Gregor    v.  operation  of  law,   as  upon  the 

*  Bankruptcy  iM'Gregor,  1  De  G.  F.  &  J.  73.  *  bankruptcy   of  a  joint  tenant ; 

of  joint  {q)  Co.    Litt.    169   a,    187    a  ;  Thomason  v.  Frere,  10  East,  418, 

tenant.  Bac.  Abr.  Joint  Tenants  (I)  2,  3  ;  425  ;   Burt  v.  Moult,  1  C.  &  M. 

2  Prest.  Abst.  61.     But  a  grant  525,  530  ;   Morgaii  v.  Marquis,  9 

would    operate    as    a    release ;  Ex.    145,    147 — 8 ;     Be   Butler's 

Chester  v.  Willaji,  2  Wms.  Saund.  Trusts,  38  Cii.  D.  286. 
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wholu  inheritance.  But  should,  he  die  without  having 
made  such  disposition,  each  one  of  the  remaining  two 
will  have  a  similar  right  in  his  lifetime  to  dispose  of 
an  undivided  moiety  of  the  whole.  From  the  moment 
of  severance,  the  unity  of  interest  and  title  is  destroyed, 
and  nothing  is  left  but  the  unity  of  possession  ;  the 
share  which  has  been  disposed  of  is  at  once  discharged 
from  the  rights  and  incidents  of  joint  tenancy,  and 
becomes  the  subject  of  a  tenancy  in  common.  Thus, 
if  there  be  three  joint  tenants,  and  any  one  of  them 
should  exercise  his  power  of  disposition  in  favour  of  a 
stranger,  such  stranger  will  then  hold  one  undivided 
third  part  of  the  lands,  as  tenant  in  common  with  the  I 
remaining  two.  I 

Tenants  in  common  are  such  as  have  a  unity  of  Tenants  in 
possession,"  blTt^a  'distinct  and  several  title  to  their  ^''™™''"- 
shares  (t).  The  shares  in  which  tenants  in  common 
hold  are  by  no  means  necessarily  equal.  Thus,  one 
tenant  in  common  may  be  entitled  to  one-thu'd,  or 
one-fifth,  or  any  other  proportion  of  the  profits  of  the 
land,  and  the  other  tenant  or  tenants  in  common  to  tlie 
residue.  So,  one  tenant  in  common  may  have  but  a 
life  or  other  limited  interest  in  his  share,  another  may 
be  seised  in  fee  of  his,  and  the  owners  of  another 
undivided  share  may  be  joint  tenants  a"S  between  them- 
selves, whilst  as  to  the  others  they  are  tenants  in 
common.  Between  a  joint  tenancy  and  tenancy  iu 
common,  the  only  similarity  that  exists  is  therefore  tlio 
unity  of  possession.  A  tenant  in  common  is,  as  to  his 
own  undivided  share,  precisely  in  the  position  of  the 
owner  of  an  entire  and  separate  estate. 

When  the  rights  of  parties  are  distinct,  that  is,  for 

instance,  when  they  are  not  all  trustees  for  one  and  the 

same  purpose,  both  a  joint  tenancy  and  a  tenancy  in 

common  are  inconvenient  methods  for  the  enjoyment  of 

(I)  Litt.  s.  292  ;  2  Black.  Comm.  litl. 
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Holding  land 
in  scvcialty. 


L'aititiun 


l!v  writ. 


J>y  Court  uf 
Chancery. 


r.y  High 

( 'ourt  of 
Justice. 


l)ioi»c'ity.  Of  the  two  a  tenancy  in  common  in  no  doubt 
preferable  ;  inasmuch  as  a  certain  possession  of  a  given 
UvdiG  is  preferable  to  a  .similar  chance  of  getting  or 
losing  the  whole,  according  as  the  tenant  may  or  may 
not  survive  his  companions.  But  the  enjoyment  of 
lands  in  severalty,  or  as  a  single  owner,  is  far  more 
beneficial  than  either  of  the  above  modes.  Accordingly 
it  is  in  the  power  of  any  joint  tenant  or  tenant  in 
conuuon  to  compel  his  companions  to  effect  a  partition 
between  themselves,  according  to  the  value  of  the 
shares.  This  partition  was  formerly  enforced  by  a  writ 
of  partition,  granted  by  vii'tue  of  statutes  passed  in  the 
reign  of  Hemy  VIII.  (u).  Before  this  reign,  as  joint 
tenants  and  tenants  in  common  always  become  such  by 
their  own  act  and  agreement,  they  were  without  any 
remedy,  unless  they  all  agreed  to  the  partition.  In 
modern  times  it  was  found  more  convenient  to  resort 
to  the' jurisdiction,  which  the  Court  of  Chancery  had 
acquired,  to  compel  the  partition  of  estates  {x)  ;  and  in 
1833  (?/)  the  old  writ  of  partition,  which  had  already 
become  obsolete,  was  abolished.  Since  1875,  this  juris- 
diction has  been  exercisable  in  the  Chancery  Division 
of  the  High  Court  of  Justice  (z).  Whether  the  partition 
be  effected  through  the  agency  of  the  Court,  or  by  the 
mere  private  agreement  of  the  parties,  mutual  con- 
veyances of  their  respective  undivided  shares  must  be 
made,  in  order  to  carry  the  partition  mto  complete 
effect  (a).  With  respect  to  joint  tenants,  these  con- 
vevances  ought,  as  we  have  seen,  to  be  in  the  form  of 


1 


32 


(It)  31   Hen.   VIII. 
Hen.  VIII.  c.  32. 

{x)  See  Manners  v.  C/uirlcs- 
icorlli,  I  My.  &  K.  330  ;  Select 
Cases  in  Chancery,  Selden 
Society,  vol.  x.  129—131. 

{tj)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  36. 

[z)  Stats.  30  &  37  Vict.  c.  UG, 
ss.  16,  17,  34  ;  37  &  38  Vict.  c. 
83.  See  Muyfair  Fropertij  Co.  v. 
Johnston,  1894,  1  Ch.  508. 


(a)  Attorney-Qemral  v.  Hamil- 
ton, 1  Madd.  214.  If  any  of  the 
Xjarties  entitled  should  be  infants 
or  lunatics,  and  so  unable  to 
execute  a  conveyance,  an  order 
may  be  made  vesting  their  shares 
in  such  persons  as  shall  be 
directed ;  stat.  56  &  57  Vict, 
c.  53,  ss.  26  (ii),  31  (replacing 
13  &  14  Vict.  c.  60,  ss.  7,  30  ; 
53  \'ict.  c.  5,  s.  135). 
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releases  ;    but   tenants   in  common,  having  separate 

titles,   must  make   mutual  conveyances,   as   between 

strangers  ;    and  by  a  modern  statute  it  is  provided, 

that  a  partition  shall  be  void  at  law,  unless  made  by 

deed  (h).     By  the  Settled  Land  Act,  1882  (c),  the  tenant 

for  life  under  a  settlement  of  an  undivided  share  of 

land  is  empowered  to  concur  in  making  partition  of 

the  entirety,  and  to  convey  the  land  given  on  partition 

for  all  the  estate,  which  is  the  subject  of  the  settlement, 

in  the  manner  requisite  for  giving  effect  to  the  partition. 

Another  very  convenient  mode  of  effecting  a  partition  Partition  ijy 

is  by  application  to  the  Board  of    Agriculture  and  A^ricuUuic 

Fisheries,  who  are  empowered  by  the  Inclosure  Acts  -^^^  Fibhciics. 

to  make  orders  for  the  partition  and  exchange  of  lands 

and  other  hereditaments,  which  orders  are  effectual 

without  any  further  conveyance  or  release  (d). 

The  jurisdiction  of   the   Court  of   Chancery   witli  i'artiLiou 
regard  to  partition  (now  exercisable,  as  we  have  seen, "    ' 
in  the  Chancery  Division)  was  extended  by  the  Parti- 
tion Act,  1868  (e).     By  this  Act  the  Court  is  empowered 
to  direct  a  sale  of  the  property  instead  of  a  partition, 
whenever   a    sale    and    distribution    of    the   proceeds 
appears  to  the  Court  to  be  more  beneficial  to  the  parties 
interested  (/).     If  the  parties  interested  to  the  extent   i 
of  a  moiety  or  upwards  request  a  sale,  the  Court  sliall,    \ 

(h)  Stat.  8  &  9  Vict.  c.   106,  Vict.   c.    83,   ss.    7,    11  ;     15   & 

s.  3,  repealing  stat.  7  &  8  Vict.  16  Vict.  c.  79,  ss.  31,  32  ;  17  &  18 

c.  76,  s.  3,  to  the  same  eifect.  Vict.  c.  97,  s.  5  ;  20  &  21  Vict.  c. 

(c)  Stat.  45  &  46  Vict.  c.  38,  31,  ss.  1—11  ;  21  &  22  Vict. 
ss.  3,  20.  c.  53  ;  22  &  23  Vict.  c.  43,  ss.  10, 

(d)  These  powers  were  first  11  ;  39  «&  40  \'ict.  c.  56,  s.  33; 
given  to  the  Ineiosiui!  ('unuiiis-  45  &  46  \'i(t.  c.  38,  s.  48  ;  52  &  53 
.sioners  (in  1S82  styloil  tin-  Land  \'i<(.  c.  .SO.  s.  2  ;  3  E<lw.  Vll. 
CiinnnissioiK'rs),  and  were  trans-  c.  31,  ss.  1  (1),  3  (2). 

lerre<l  in   18SI)  to  tlie  Board  of  {' )  Slat.  31  Ik.  32  \ict.  e.  40, 

Agritidturc,  styled  since  1st  Oct.,  amended  by  3!)  it  40  Viet.  c.  17. 

1903,   tlie   Board   of   Agiieidture  Sect.   12  of  the  former  Act  gave 

and  Fisheries.     See  stats.  8  &.  9  jurisilietion  to  the  County  foiirts 

Viet.  e.  118,  .ss.  147,  150  ;  9  &  10  in  suits  for  partition  of  property 

Vict.  c.  70,  ss.  9,  10,  11  ;    10  &  not  al)ove  U)m  in  vahic. 
11  Vict.  c.  HI,  .ss.  4,  6  ;    1 1  iS:  12  (/)  Stat.  31  &  32  Nat.  c.  10, 

Vict.  c.  99,  ss.  13,  14  ;    12  &  13  s.  3. 
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^  unless  it  sees  good  rcusoii  to  tlir;  contrary,  direct  a  sale 
I  of  the  in-operty  accordingly  ((/).  And  if  any  party 
interested  requests  a  sale  the  Court  may,  if  it  thinks 
fit,  unless  the  other  parties  interi.'sted  or  some  of  them 
undertake  to  purchase  the  share  of  the  party  requesting 
a  sale,  direct  a  sale  of  the  property  Qi).  This  alteration 
of  the  law,  which  was  some  time  since  suggested 
by  the  late  author  {i),  has  effected  a  substantial 
improvement. 

(g)  Sect.     4  ;      Wilkinson     v.  Jones,  5  App.  Cas.  651  ;  Richard- 

Joberns,  L.  R.  16  Eq.  14  ;  Potter  son  v.  Feary,  39  Ch.  D.  45. 

V.  Lopes,  7  Ch.  D.  358.  (i)  Essay  on   Real  Assets,  p. 

(h)  Sect.  5  ;    see   Williams  v.  12'J. 
Games,  L.  R.  10  Ch.  204  ;  Pitt  v. 
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CHAPTER  VL 

OF    THE    CONVEYANCE    OF    A   FREEIIOLDINCf    AT 
COMMON    LAW 

Let  us  now  tnrii  our  attciitioit  to  tlio  moans  of  Forms  ru- 
conveyins  a  freehold ing  (rt)  of  land— wliat  tho  h^^ '^^ollZ^iZ-o'"' 
requires  to  effect  a.  valid  transfer  from  one  person  to  of  fn'eiinid.s. 
another  of  an  estate  of  freehold  {b).  This  has  always 
heen  and  still  is  a  formal  matter  ;  mere  expression  of 
intention  will  not  suffice  to  transfer  freehold  property 
at  law,  unless  the  requisite  foiins  he  duly  observed  {c). 
'J'hese  forms  are  not  the  same  now  as  tlu^y  were  in 
earlier  times.  By  the  common  law  delivery  of  posses- 
sion was  prhicipally  necessary  to  effect  the  conveyance 
of  a  freehold  :  while  at  the  present  day  the  chief 
requisite  is  a  deed  {d).  But  no  one  can  hope  to  exercise 
the  modern  conveyancing  art  with  understanding,  with- 
out some  Imowledge  of  the  early  law.  For  the  whole 
modern  law  of  real  property  is  nothing  but  a  tangle  of 
heterogeneous  devices  for  escaping  the  effect  of  the 
connnon  law  rules  regarding  land.  And  it  will  yi(dd 
up  its  reason  to  no  one,  who  lacks  the  patience  to  learn 
its  history.  I  would  therefore  entreat  tho  studi-nt  to 
lay  aside  the  notion,  that  the  study  of  what  is  obsolete  in 
practice  must  necessarily  be  waste  of  time,  and  will  beg 
him  again  to  consider  with  me  the  law  of  bj'^gono  days. 

By  the  connnon  law  a  freeholding  of  land  was  chiefly 

(a)  Ante,  p.  16.  v.    Sogers,   L.    R.    10   Eq.    340  ; 

(6)  Aiite,  p.  04.  Ziinhlcr   v.    Abrahams,    11H)3,    I 

(c)  Bract,  fo.  31)  b  ;    Litt.  ss.  K.  H.  r)77. 
.'">!),  6G,\70  f   Ward  v.   AiuUand,  (d)  Stat.  8  &  I)  Vict.  c.    KJti, 

8  licixv.  201,  212  ;    Wooflford  v.  hs.  2,  3. 
CImrnley,  28  JVav.  !>(> ;    \V<trriiier 

W.H.l'.  1(1 
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Feoff  men  1. 
witli  livery 
(i[  nei.Hin. 


Writing 

formerly 

unnecessary. 


Livery  in 
deed. 


iriinsf('ral)lo  ])y  feoffment  with  livery  oj  seisin  ;  that  is, 
l)_v  tlio  oift  of  a  freehold  estate  in  the  land,  coupled  with 
formal  delivery  of  possession.  Feoffment  is  properly  the 
gift  of  nficj  or  fee  (e)  ;  such  as  was  usually  conferred  in 
the  days  of  subinfeudation  (/)  :  but  the  word  came 
to  be  applied  to  the  gift  of  any  freehold  estate  (cj). 
Seisin,  as  we  have  seen,  originally  meant  any  kind  of 
possession,  but  was  not  afterwards  used  to  denote  any 
but  freehold  possession — the  possession  recoverable  in 
real  or  mixed  actions  Qi).  At  common  law  a  feoffment 
need  not  have  been  put  into  writing  ;  it  was  sufficient 
to  express  the  gift  by  w^ord  of  mouth  {i)  ;  butformal 
liver}''  of  seisin  was  absolutely  necessary  to  perfect  the 
gift  (/v).  This  w^as  of  two  kinds  :  livery  in  deed  and 
livery Jn  law.  Livery  in  deed  was  performed  oTtlie^ 
land  to  be  conveyed  by  the  person  making  the  feoffment 
(called  the  feoffor)  expressing  by  appropriate  act  (/)  and 
words,  or  words  alone,  his  intention  to  deliver  seisin 
of  the  land  to  the  feoffee,  or  person  to  be  enfeoffed,  and 
yieldmg  up  vacant  possession  thereof  accordingly  {m). 
And  it  was  requisite,  in  order  to  secure  the  delivery 
of  vacant  possession  to  the  feoffee,  that  all  persons  who 
had  any  estate  or  possession  in  the  land,  of  which  seisin 
was  delivered,  should  either  join  in  or  consent  to  making 
the  livery,  or  be  absent  from  the  premises  [n).  If  a 
feoffment  w^ere  made  of  different  lands  lying  scattered 
in  the  same  comity  (as  was  usually  the  case  in  the  days 
of  common  fields  (o)),  livery  of  seisin  of  any  parcel  in 
the  name  of  the  rest  was  sufficient  for  all,  if  all  were  in 


(e)  Ante,  p.  19. 

{/)  Ante,  p.  38. 

(g)  Litt.  s.  57  ;  Co.  Litt.  9  a  ; 
P.  &  M.  Hist.  Eng.  Law,  ii.  82. 

{h)  Ante,  p.  36. 

{*■)  Bract,  fo.  33  b;  Litt.  ss. 
214—217. 

ijc)  Glanv.  vii.  1  ;  Bract,  fo. 
38,  39  b;  Litt.  ss.  59,  60,  66. 
]\Iere  entry  by  a  feoSee  was  in- 
siitticient ;  Litt.  s.  70. 


(I)  Such  as  the  delivery  of  the 
hasp  of  the  door,  or  a  twig,  or  a 
turf. 

(in)  Bract,  fo.  39  b  et  seq.  ; 
Co.  Litt.  48  a,  49  b. 

(«)  Bract;  fo.  39  b,  40  b,  41  b, 
42,  49,  50  ;  Shep.  Touch.  213  ; 
Doe  d.  Reed  v.  Taylor,  5  B.  &  Ad. 
575. 

(o)  Ante,  p.  41  ;  sec  Bract,  fo. 
40  a,  42  b. 
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the  complete  possession  of  the  same  feoffor ;  but  if 
they  were  in  several  counties,  there  must  have  been 
as  many  liveries  as  there  were  counties  (p).  For  if  the 
title  to  these  lands  should  come  to  be  disputed,  there 
must  have  been  as  many  trials  as  there  were  counties  ; 
and  the  jury  of  one  county  are  not  considered  judges 
of  the  notoriety  of  a  fact  in  another  (q).  Livery  in  kio Livery  inlaw, 
was  made,  not  on  the  land,  Ijut  in  sight  of  it  only,  by 
the  feoffor  telling  the  feoffee  to  enter  and  take  posses- 
sion. If  the  feoffee  entered  accordingly  in  the  lifetime 
of  the  feoffor,  this  was  a  good  feoffment  ;  but  if  either 
the  feoffor  or  feoffee  died  before  entry,  the  livery  was 
void  (r).  This  livery  was  good,  although  the  land  lay 
in  another  county  (s)  ;  but  it  required  always  to  be 
made  between  the  parties  themselves,  and  could  not 
be  deputed  to  an  attorney,  as  might  livery  in  deed  (t). 
The  word  give  was  the  apt  and  technical  term  to  be  The  word  give 
employed  in  a  feoffment  {u)  ;  its  use  arose  in  those  ^  "'^*'''' 
times  when  gifts  from  feudal  lords  to  their  tenants  were 
the  conveyances  principally  employed. 

Besides  livery  of  seisin,  it  was  necessary,  whether  a  The  estate 
feoffment  were  made  with  or  without  writing,  that  the  |,'lari^ej| "uV*^ 
estate  to  be  taken  b}^  the  feoffee  should  be  marked  out,  or  limitf^d. 
or  limited,  as  it  is  called  ;   that  is,  that  the  extent  of 
the  feoffee's   interest   should   be   ascertained   by  the 
proper  technical  words.    Thus,  if  it  were  intended  to 
convey  an  estate  of  hiheritance  to  the  feoffee,  it  was 
essential  that  the  gift  should  be  made  to  him  and  his 
heirs,  or  to  him  and  the  heirs  oj  his  body,  according  as  it 
were  desired  to  limit  an  estate  hi  fee  shnplc  or  fee  tail  (j). 

(p)  Lilt.  s.  01.     But  a  manor,  (Jomm.  315. 

the  site  of  which  extended  into  (r)  Co.  Litt.  48   1> ;    -   l?hick. 

two   counties,   appears   to   ha\-o  Cbnun.  31(3. 

been  an  exception  to  tliis  ndc  ;  (s)  ('«.  Litt.  48  b. 

for  it  was  but  as  one  thing  for  (/)  Co.  Litt.  52  b. 

the  purpose  of  a  feoffment ;   IVr-  (u)  Co.    Litt.   On;    2    Bla<k. 

kins,    sect.    227.     See,    liowever,  Coinin.  .'JIO, 

Jlale's  MS..  Co.  Litt.  50  a,  n.  (2).  {.>■)   I-ilt.  s.  1. 

(q)  Co.   Litt.  .W  a  ;    2   Bhick. 
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In  the  latter  case  words  of  procreation,  such  as  "  of 
liis  body,"  were  necessary,  as  well  as  the  words  of 
inheritance  {heirs)  ;  for  a  gift  to  a  man  and  his  heirs 
male  conferred  on  him  an  estate  in  fee  simple  and  not 
in  tail,  there  being  no  words  to  ascertain  the  body  out 
of  which  such  heir  should  issue  ;  and  an  estate  in  lands 
descendible  to  collateral  male  heirs  only,  in  entire 
exclusion  of  females,  is  unknown  to  the  English  law  {y). 
If  the  land  were  given  to  the  feoffee  simply,  without 
further  words,  we  have  seen  that  he  would  take  an 
estate  for  his  life  only  (z).  And  the  same  result  would 
follow  if  it  were  attempted  to  confer  on  him  a  larger 
estate  without  using  the  proper  technical  words .  Thus, 
if  lands  were  given  to  a  man  to  have  and  to  hold  to 
Mm  for  ever  or  to  him  and  his  assigns  for  ever,  he  had 
but  an  estate  for  life  for  want  of  the  word  heirs  (a). 
For  the  same  reason  a  gift  to  a  man  and  his  seed,  or 
to  him  and  his  offspring,  or  to  him  and  the  issue  of  his 
body,  would  only  confer  upon  him  a  life  estate  and  not 
an  estate  tail  (&).  This  necessity  of  using  the  word 
heirs  to  mark  out  or  limit  an  estate  in  fee  seems  to  have 
been  derived  from  the  times  before  the  alienation  of 
land  was  freely  permitted,  when  the  tenant's  heir  was 
the  only  person  who  could  succeed  to  his  estate  (c). 
As  we  have  seen,  a  gift  of  land  would  then  confer  no/i 
fee,  unless  an  intention  were  expressed  that  the  donee's 
heir  should  succeed  him  {d).  And  though  tenants  iii 
fee  simple  were  afterwards  enabled  to  dispose  of  their 
lands  so  as  to  defeat  the  expectation  of  their  heirs,  the 
liberty  so  gained  was  treated  as  incident  to  their 
estates  (e).  So  that  what  remained  essential,  on  the 
gift  of  a  fee  simple,  was  to  use  apt  words  to  confer  an 

(y)  Litt.  s.  31  ;   Co.  Litt.  20  b,  (5)  Co.    Litt.    20  ;     2    Black. 

27;    2  Black.  Comm.  114,  115;  Comrn.  115. 
Doe  d.  Brune  v.  Martyn,  8  B.  &  C.  (c)  Ante,  pp.  19,  23,  6(3—76. 

497.  [d)  Ante,\i.  113. 

{z)  Ante,  p.  ]  12.  (e)  Ante,  pp.  68—70. 

(a)  Litt.  b.  1. 
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hereditary  estate,  to  which  the  law  would  annex  the 
power  of  aUenation.  But  it  was  not  necessary,  after 
the  statute  of  Quia  Emptores,  expressly  to  confer  an 
assignable  estate  (/).  And  though  in  later  times  it 
became  a  common  form  to  convey  land  to  a  purchaser, 
to  hold  to  him  liis  heirs  and  assigns  for  ever  (g),  yet  the 
word  heirs  alone  gave  him  a  fee  simple,  of  which  the 
law  enabled  him  to  dispose  ;  and  the  remaining  words 
and  assigns  for  ever  had  no  conveyancing  virtue  at  all ; 
but  were  merely  declaratory  of  that  power  of  alienation 
which  the  purchaser  would  have  possessed  without  them. 

The  dehvery  of  possession  which  always  took  place  A  feofTmeiit 
in  a  feoffment,  rendered  it  an  assurance  of  great  power  ;  ^e^tcd^liu" 
for  the  law  permits  one  who  has  obtained  actual  posses-  estate  by 
sion  of  land,  to  maintain  it  against  all  others,  except 
those  who  may  lawfully  claim  the  land  under  a  prior 
title  {h).    If,  therefore,  a  person  should  have  made  a 
feoffment  to  another  of  an  estate  in  fee  simple,  or  of 
any  other  estate,  not  warranted  by  his  own  mterest  in 
the  lands,  such  a  feoffment  would  have  operated  (as  it 
was  said)  Jjij  wrong.    That  is  to  say,  it  would  have 
conferred  on  the  feoffee  the  whole  estate  lunited  by  the 
feoffment,  and  would  have  enabled  him  to  maintain 
the  seisin  actually  delivered  to  hun  against  all,  but 
those  whose  prior  title  was  displaced  by  the  feoffment. 
And  even  they  were  in  certam  cases  deprived  of  all 
right  to  enter  upon  the  land,  and  left  with  nothing 
but   a  right  to   bring  an  action  for  its  recovery  {i). 
Thus  if  a  tenant  hi  tail  or  for  his  own  life  should  have  Feoffment  by 
made  a  feoffment  of  the  lands  for  an  estate  hi  fee  ^^.'^JJ  ji"[._   '' 

(/)  Ante,  p.  73.  heir  of   the  actual  possessor  was 

Ig)  .See  2  Black.  Comm.  Appx.  required  to  take  away  the  right 

i.  vi.  of    entry.     But    feoffments     by 

(A)  Bract,  fo.  30  b,  31  ;    Cole  tenants  in  tail,  and  one  or  two 

on  Ejectment,  287  ;   VViilianis  on  others,  put  the    injured   parties 

Seisin,  7  ;  Holmes  on  tile  Coninu in  to    their   action.     Scd    l^itt.    .sti. 

I.aw,  211  ;    r.  &  M.  Hist.  Eng.  :{H5  «</.,  415,  5'J2— WU  ;  Co.  Litt. 

Law.  ii.  40  6vy.  23'.»  a,  n.  (1),  325  a,  n.  (i),  XiO  b, 

(»')  UeneraLiy    descent    to    the  n.  (1). 
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simple,  llic  feoffeu  would  not  luorely  have  acquired  an 
estate  for  the  life  of  the  feoffor,  but  would  have  become 
seised  of  an  estate  in  fee  simple  by  wrong  {k).    In  the 
case  of   a  tenant  for  life,  who  has  no  fee  and  whose 
position  in  early  times  was  that  of  lessee  rather  than 
owner  (1),  such  a  feoffment  was  held  to  be  a  cause  of 
forfeiture  to  the  person  next  entitled  after  his  death  ; 
as  being  a  conveyance  of  such  person's  interest  to 
another  without  his  consent  (m).    But  a  feoffment  by  • 
tenant  in  tail  conferred  an  estate  indefeasible  during 
his  life  {n).    At  the  present  day,  however,  an  estate  \ 
by  wrong  can  no  longer  be  created  by  feoffment  ;  the  I 
Beal  Property  Act,  1845,  providing  that  a  feoffment  / 
shall  not  have  any  tortious  operation  (o). 


Down  to  the  time  of  King  Henry  YIII.  nothing 
more  was  requisite  to  a  valid  feoffment  than  has  been 
already  mentioned.  In  the  reign  of  this  king,  how- 
ever, an  Act  of  Parliament  of  great  importance  was 
passed,  known  by  the  name  of  the  Statute  of  Uses  (p). 
And  after  this  statute  it  became  further  requisite  to  a 
feoffment,  either  that  there  should  be  a  consideration 
tvV^l^itt'  fo^  the  gift,  or  that  it  should  be  expressed  to  be  made, 
be  made  to  i^ot  simply  unto,  but  unto  and  to  the  use  of,  the  feoffee, 
feoffee.  The  manner  in  which  this  result  was  brought  about  by 

the  Statute  of  Uses  wdll  be  explained  m  the  next  chapter. 


The  Statute 
of  Uses. 

A  considera- 


Wiiting 
formerly 
unnecessarj'. 


If  proper  words  of  gift  were  used  in  a  feoffment, 
and  witnesses  w^ere  present  who  could  afterwards  prove 
them,  it  mattered  not,  in  ancient  times,  whether  or 
not  they  were  put  into  writing  (g)  ;    though  writing. 


(A:)  Litt.  ss.  509,  611  ;  see 
ante,  J)]).  108,  118. 

(/)  Litt.  s.  57  ;  ante,  p.  114. 

(m)  Litt.  ss.  415.  41G.  609— 
Gil,  621  ;  Co.  Litt.  251  ;  see 
Bract,  fo.  31  a,  for  earlier  law. 
So  a  feoffment  iii  fee  by  a  tenant 
for  years  was  a  cause  of  for- 
feiture ;    Litt.  s.  611      Co.  Litt. 


33  b,  251  b,  330  b,  n.  (1). 

(«)  Litt.  ss.  595—600,  605— 
614,  649,  650;  see  ante,  p.  108, 
n.  («). 

(o)  Stat.  8  &  9  Vict.  c.  106,  s.  4. 

(p)  Stat.  27  Hen.  VIII.  c.  10. 

(q)  Bract,  fo.  11  b.  33  b  ;  Co. 
Litt.  48  b,  121  b,  143  a,  271  b, 
u.  (1). 
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from  its  greater  certainty,  Avas  generally  emplo}"ed  (r). 
There  Avas  this  ditierence,  however,  between  writing  m 
those  days,  and  writing  in  our  own  times.  In  our 
own  tinier,  almost  everybody  can  Avrite  ;  in  those  days 
very  few  of  the  landed  gentry  of  the  country  were 
so  learned  as  to  be  able  to  sign  their  own  names  (s). 
Accordingly,  on  every  important  occasion,  when  a 
written  document  was  required,  instead  of  signing 
their  names,  they  affixed  their  seals  {t)  ;  and  this  SeaLng 
writing,  thus  sealed,  was  delivered  to  the  party  for  tiocumeuts. 
whose  benefit  it  was  intended.  Writing  was  not  then 
employed  for  every  trivial  purpose,  but  was  a  matter 
of  some  solemnity.  And  a  charter  or  writing  whereby  (.haikr. 
a  man  formally  expressed  an  hitention  of  gift,  or  bound 
himself  to  perform  any  act,  was  held  to  afford  con- 
clusive proof  of  the  matter  expressed  therehi,  unless 
it  were  shown  to  have  been  forged,  or  extorted  from 
him  by  fraud  or  force,  or  like  objections  to  its  validity 
were  established  (w).  In  very  early  times  after  the 
Norman  Conquest,  it  appears  that  even  an  unsealed 
charter  might  have  this  effect  (a;).  But  afterwards  it 
came  to  be  settled  (y)  that  a  charter  must  have  affixed 
to  it  the  seal  of  the  person  whose  act  or  promise  it 
recorded,  in  order  to  be  admitted  as  conclusive  evidence 
against  him  {z).  Thenceforward  the  conclusive  effect 
which  the  early  law  gave  to  writings  was  confined  to 
sealed  writings.     In  till  legal  transactions,  therefore," 

(r)  Miulox,  Form.  Aiigl.,  ]>is-  and  IJcvoiul,  201—2(1;",. 
sert.  i».  ].  («)  (llanv.   x.    12;     r.ra.l.   f... 

{«)  3    Hallaiii's    Middle    A-^cs  100,  :i'M\ ;    Jkitl.  liv.   i.   -h.   2;t. 

329;  2  Black.  Comrii.  :{05,  300.  §!j  5.  1-1—22. 

(I)  It  appears  tliat  \hv  use  of  (.()   I'.igdow,    I'l.    Aiig.Xniin. 

.seals  wa.s  intnuliieeil  into  Eng-  IIT),  177. 

land  after  the  Noiniaii  C'unque.st,  (//)  IVobaMy    as    a   safeguard 

and  that  previously  the  English  against  forgery  ;    Holmes  on  the 

eiistom  was  to  make  a  mark  ;  .sec  Common  J-aw.  272. 
Kcmble,     Codex     Diploniatieu.s,  (:)  See  Y.  IJ.  30Ed\v.  I.  j..  IT.S  ; 

vol.  i.  lutrod.  xe.— ei.  ;  iJueange,  Fleta,  lili.  ii.  c.  <M,>,  §  2."»  ;    l?rill. 

Closs.    tit.    Sigillum  ;     liigelow,  liv.  i.  eh.  2S»,  §§  17,  HI;    T.  !c  .M. 

Piacita  Anglo-Normaniiica,   175,  Hist.  Eng.  Law,  ii.  218,  220 — 222. 
177  ;   Maitland,  Domesday  Book 
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a  Seal  was  affixed  to  the  written  document,  and  the 
A  (Iced.  writing  so  sealed  was,  when  delivered,  called  a  deed,  in 

Latin  factmn,  a  thing  done  :  nothing  in  fact  was  in 
early  times  called  a  loriting  but  a  document  under 
seal  (a).  Hence  it  is  that  in  every  transaction,  in 
which  the  common  law  requires  writing,  a  deed  is 
necessary  (&). 

Binding  force  This  rule  remained  in  force  after  writing  had  come 
into  common  use,  and  sealing,  as  a  proof  of  authenticity, 
had  been  superseded  by  the  practice  of  men  signing 
their  names  in  their  own  handwriting.  So  that  deeds 
acquired  a  superiority  over  other  writings  ;  by  which 
a  man  was  in  general  no  more  conclusively  bound  than 
by  spoken  words.  Thus  agreements  made  by  deed 
have  always  been  enforceable  at  law  merely  by  reason 
of  their  formal  character  (c),  and  without  any  exception 
in  the  case  of  a  gratuitous  promise.  But  with  regard 
to  agreements  made  without  deed  (although  in  writing), 
it  was  established  that  a  man  should  not  enforce  a 
promise  so  made  to  him,  unless  he  had  given  some 
Coubidcia-  pecuniary  or  other  valuable  consideration  in  return 
iion.  fyj^.  jj^  ^^^j_     After  this  doctrine  had  been  broached,  the 

force  of  a  deed  m  conclusively  binding  a  man  who 
executed  it,  was  erroneously  explained  by  saying  that 
a  deed  in  law  imports  a  consideration  (e).  And  this 
explanation  was  erected  mto  a  rule  of  law(/).  So 
that  at  the  present  da}^  a  deed,  or  a  writing  sealed  and 
delivered  (g),  is  still  said  to  import  a  consideration,  and 

(a)  See   the   authorities   cited  Hughes,  7  T.  R.  350,  n.  ;    ante, 

in  n.  {u)  above  ;    Litt.  ss.  217,  p.  79. 

250,   252,   365—367  ;    Co.   Litt.  (e)  Plowd.  30S,  309  ;  Bacon  on 

35  b  ;  Shep.  Touch.  320,  321.  Uses,  310.    See  Holmes,  Common 

(6)  Co.  Litt.  9,  49  a,  85  a,  121  b,  Law,  271—273. 

143  a,  169  a,  172  a  ;   a7ite,  p.  32.  (/)  2  Black.  Comm.  446  ;    I 

(c)  Y.    B.    45   Edw.    III.    24,  Fonb.  Eq.  342,  n.  ;  2  Fonb.  Eq. 

pi.  30.  26. 

{d)  See  Pollock  on  Contracts,  (g)  Co.    Litt.    171    b  ;     Shep. 

ch.  iii.  iv.  ;    Wms.   Pcrs.   Prop.  Touch.  50. 
177    sq.,    17th    ed.  ;     liaim    v. 
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iiiaiiitains  iu  nianj  respects  a  superiority  iii  law  over 
a  mere  unsealed  writing.  In  modern  practice  the  kind 
of  seal  made  use  of  is  not  regarded,  and  the  mere 
placing  of  the  linger  on  a  seal  already  made,  is  held  to 
be  equivalent  to  sealing  {h)  ;  and  the  words,  "  I  deliver 
this  as  my  act  and  deed,"  which  are  spoken  at  the 
same  time,  are  held  to  be  equivalent  to  delivery,  even 
if  the  party  keep  the  deed  himself  (i).  The  sealing  and 
deliver}^  of  a  deed  are  termed  the  execution  of  it. 
Occasionally  a  deed  is  delivered  to  a  third  person  not  Execution, 
a  part}^  to  it,  to  be  delivered  up  to  the  other  party  or 
parties,  upon  the  performance  of  a  condition,  as  the 
^payment  of  money  or  the  like.  It  is  then  said  to  be 
delivered  as  an  escrow  or  mere  writing  {scriptwm)  ;  for  Kacruw. 
it  is  not  a  perfect  deed  until  delivered  up  on  the  ped 
formance  of  the  condition  ;  but  when  so  delivered  ujj, 
it  operates  from  the  time  of  its  execution  {k). 


(h)  iShep.  Touch.  57 ;  sec 
National  Provincial  Bank  v. 
Jackson,  33  Ch.  D.  1. 

(i)  Doe  d.  Garnons  v.  Knight,  5 
]}.  &  0.  671  ;  Grvgeon  v.  Gerrard, 
4  Y.  &  C.  119,  130;  Exton  v. 
aScoU,  6  Sim.  31  ;  Fletcher  v. 
Fletcher,  4  Hare,  67.  See  also 
Jlall  V.  Bainbridge,  12  Q.  B.  699. 

{k)  It  is  not  necessary  that  a 
cleeti  should  actually  be  handed 
over  to  a  stranger  to  the  trans- 
action evidenced  in  order  that  it 
may  be  delivered  as  an  escrow. 
A  deed  may  well  be  ilelivercd  as 
an  escrow  thoujili  the  party  so 
cxetuting  it  retain  it  in  ins  own 
possession,  or  hand  it  to  his  own 
solicitor,  or  to  a  solicitor  acting 
for  both  parties,  or  to  the  other 
party's  solicitor  to  be  Rept  by 
him,  as  the  ayeut  of  both  parlies, 
until  performance  of  the  condi- 
tion. And  it  has  been  held  that , 
where  the  same  person  acts  as 
solicitor  for  the  grantor  and  the 
grant<;cs  under  a  deed,  and  is 
liimself  one  of  the  grantees,  the 
ilced  may  well  be  delivered  to 
him,  to  hold  as  an  escrow,  in  his 
capacity   of   solicitor   acting   for 


all  parties.  But  at  law  a  deed 
cannot  well  be  delivered  as  an 
escrow  to  a  grantee  thereuntlcr, 
as  such.     See  Thoroughgood's  case 

9  Rep.  136  b,  137  b  ;  Co.  Litt. 
36  a ;  Shep.  Touch.  58,  59  ; 
Graham  v.  GraJutm,  1  Ves.  jun. 
275 ;  Bowker  v.  Burdekin,  1  I 
M.  &  W.  12S,  147  ;  Gudgen  v. 
Bcsset,  6  E.  &  B.  986  ;  MUlcrshiii 
v.  Brookes,  5  H.  &  N.  797  ; 
Philipps  V.  Edwards,  33  Beav. 
40  ;  Walker  v.  If  arc,  oDc,  Ry.  Co., 
35  Heav.  52,  58  ;  Xenos  v.  Wick- 
ham,  L.  11.  2  H.  L.  296,  323; 
Walkins  v.  Nash,  h.  R.  20  Eq. 
262  ;  Lomlon,  dc.,  Co.  v.  Suffield. 
1897,  2  Ch.  60S,  ()2I  ;  Edmunds 
v.  Edmunds,  li»04,  P.  362,  374  ; 

10  Law.s  of  England  Art.  Deeds, 
§§  692—694,  and  n.  (;/),  pp.  387— 
390  (by  the  present  editor).  In 
equity,  however,  if  a  deed  were 
delivered  to  a  grantee  there- 
under to  take  cflect  subject  to 
the  performance  of  some  condi- 
tion, he  would  not  be  allowed 
to  take  the  benefit  of  the  dci  d 
without  performance  of  the  ron- 
dition  ;  1  Eq.  Ca.  Abr.  20.  ].l.  5  ; 
England  v.   Cmlrington,   1    lOdrn. 
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Ill  material 
piUt  uf  ii  ilced. 


'M<''';t(i"'i,  Any  iilicnitioii  or  rasure  in  or  udditic^n  to  ii  doi'd  is 

KLsurt,  L.  pi(^,ymii(^,tl  to  have  been  made  before  its  execution  {I). 
Any  alteration  made  in  a  deed  before  its  execution 
does  not  affect  its  validity  (w).  But  any  rasure, 
addition  or  other  alteration  made  in  a  material  part 
of  a  deed,  after  its  execution,  without  the  consent  of 
all  parties  thereto  (?i),  renders  the  deed  void  as  from 
the  time  when  the  alteration  was  made  ;  and  this  is 
equally  the  case,  whether  the  alteration  were  made  by 
a  party  to  the  deed  or  by  a  stranger.  Thenceforward 
the  deed  cannot  be  put  in  suit  by  the  party  who  made 
the  alteration,  or  in  the  case  of  alteration  by  a  stranger 
by  the  party  entitled  to  the  custody  of  the  deed,  or 
those  claiming  under  them,  to  enforce  against  any 
party,  who  did  not  consent  to  the  alteration,  any 
agreement  contained  in  the  deed  (o).  Such  alteration 
does  not,  however,  avoid  the  deed  ah  initio,  or  destroy 
any  convej-ancing  effect  which  it  has  already  had.  So 
that  if  a  deed  containing  a  grant  of  land  be  altered 
after  its  execution,  the  estate  of  the  grantee  is  not 
thereby  taken  away  from  him  ;  and  the  deed  may  still 
be  put  in  evidence  to  prove  the  grant  (p).  An  altera - 
In  iuimatciial  tion  made  in  an  immaterial  part  of  a  deed,  after  its 
execution,  does  not  affect  its  validity  (q).     A  material 


part. 


169  ;  Evans  v.  Bembridije,  8  De  G. 
M.  &  G.  100.  As  to  equity  and 
equitable  rights,  see  next  chapter. 

{!)  Doe  (1.  Tatum  v.  Catomore, 
IG  Q.  B.  745. 

(m)  Shep.  Tuucli.  55  ;  Cole  v. 
Parkin,  12  East,  471. 

(n)  See  RiuU  v.  Bowks,  J  1)1 2, 
2  i'h.  ()0.  f.5;  10  Laws  of  Eng- 
land, Art.  Deeds,  §  742,  and  n. 
(f),  p.  412  (by  the  present  editor). 

(o)  Pigot'd  case,  11  llep.  26  b  ; 
Davidson  v.  Cooper,  13M.  &W. 
343,  352  ;  Sellin  v.  Price,  L.  R. 
2  Ex.  189  ;  Suffell  v.  Bank  of 
England,  9  Q.  B.  D.  555  ;  Loice 
X.  Fox,  12  App.  Gas.  206,  214, 
216,  217  ;  Ellesmere  Breicery  Co. 
V.  Cooper,  1896,  1  Q.  B.  75.     But 


a  party  liable  under  a  deed  can- 
not set  up  an  alteration  made 
by  himself,  after  execution  and 
without  the  otlier  party's  con- 
sent, as  a  defence  to  an  action 
brought  against  him  on  some 
agreement  contained  therein ; 
liroivn  V.  Savage,  Ga.  t.  Finch, 
1 84  ;  Paltinsoit.  v.  Lucldeij,  L.  R. 
lOEx.  330,  334,  335. 

(p)  Agricidlural,  tfcc,  Co.  v. 
Fitzgerald,  16  Q.  B.  432  ;  Ward  v. 
Lumley,  5  H.  &  N.  78,  656; 
Patlinson  v.  Lucklei/,  L.  R.  10 
Ex.  330. 

((/)  This  is  now  the  case, 
whether  the  alteration  were 
made  by  a  party  to  the  deed  or  a 
stranger  ;    but  it  was  formerly 
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alteraiiuii  is  ono  which  \ciiies  the  legal  effect  of  the 
deed  as  originally  expressed,  or  ma}^  operate  to  the 
prejudice  of  the  party  bound  by  the  deed  (/•)•  An 
immaterial  alteration  is  one  which  does  not  vary  the 
legal  effect  of  the  deed  or  prejudice  the  party  to  bo 
bound  thereby  (s).  Thus  the  date  of  a  deed  may  bo 
inserted  after  its  execution  (t)  ;  for  deeds  take  effect 
from  the  time  of  their  actual  execution,  and  not  from 
the  date  written  therein  {u).  Or  the  names  of  the 
occupiers  of  lands  convej^ed  may  be  added,  if  the  lands 
were  otherwise  sufficiently  ascertained  (v).  Or  what  is 
clearly  implied  by  law  may  be  expressed  {x). 

Deeds  are  divided  into  two  kinds — deeds  poll  anelpLcds  ])..ii 
indeniiires  ;  a  deed  poll  being  made  by  one  party  only,t^^|,y'"^^""' 
and  an  indenture  being  made  between  two  or  more] 
parties.  Formerly  when  deeds  were  more  concise  than 
at  present,  it  was  usual,  where  a  deed  was  made 
between  two  parties,  to  write  two  copies  upon  the  same 
piece  of  parchment,  with  some  Avord  or  letters  of  the 
alphabet  w^ritten  between  them,  through  which  the 
parchment  was  cut,  often  in  an  indented  line,  so  as  to 
leave  half  the  word  or  letters  on  one  part,  and  half  on 
the  other,  thus  serving  the  purpose  of  a  tally.  But  at 
length  indenting  only  came  into  use  {y)  ;  and  now  every 
deed,  to  which  there  is  more  than  one  party,  is  cut  with 
an  indented  or  waving  line  at  the  top,  and  is  called  an 
indenture  (z).     By  the  eoimnon  law,  no  one  could  take  Person  taking 

/.,,,.  J  ,                 •     1       i^                               1  JH-'nelit  luuk-r 
any  mmu'diate  bciiclii    uikIci'  an  mdcnture  cxpr^.s^cd  jmienturo 

formerly  re- 

lu'Kl    tlial    even    an    inunak-iial  JlV^.>>/(,  5  ]0.  «fc  B.  83,  8il.                     (juiivcl  to  be 

allcration    made   by   a    party   1<>  (.s)  JSee     cases    iit.e<l    in    notes  ,„.j,i^.  ^  party, 

the  deed  wouki  avoid  it  ;   riijol's  (o,  </,  r)  above. 

case,  Jl  Rep.  20  b;    Adsilis  v.  (/)  C  re/I  lion  v.  Exclcr,  vbi  sup. 

Uivea,  'M  Beav.  52;    AhUntu  v.  (//)  Go<l<lnnVscasr,'2,  \iv\t.  \  h  ; 

Cornwall,   L.   K.    H   Q.    \i.   573  ;  Hull  v.  Cazcnovc,  4  Ea.M_,    177  ; 

Jlc  Uowijafe  cfc  Onboriia  contract,  Steele  v.  Mart,  4  B.  &.  C.  272. 

J!)02,    1    Ch.    451;     Vraditon   v.  (v)  AiUdli^  \.  Uiv(.%  nhi  sup. 

Exdcr,  J'JUa,  2  Cli.  455.  (.r)  Ahlous  v.  Cornvxill,  nb\  /<up. 

(?)  Wee  cases  cited  in  notes  (o.  (//)  2  Black.  Comm.  295. 

7)  above  ;   Burchfield  v.  Mmur,  W  (:)  Co.  Litt.  143  b. 
E.   &   B.   ()83,   tiSO  ;    Uardna-  v. 


156 


OP    COIIPOREAL    HBIIKDITAMENTS. 


to  bu  made  between  certain  parties,  either  by  way  of 
assiiranco  of  property  to  him,  or  of  contract  with  him, 
unless  he  were  named  as  a  party  to  the  deed  (a).  But 
now,  by  the  Eeal  Property  Act,  1845,  under  an  indenture 
executed  after  the  1st  of  October,  1845,  an  immediate 
estate  or  iaterest  in  any  tenements  or  hereditaments, 
and  the  benefit  of  a  condition  or  covenant  respecting 
This  rule  now  any  tenements  or  hereditaments  (6),  may  be  taken, 
although  the  taker  thereof  be  not  named  a  party  to  the 
same  indenture  ;  and  a  deed,  purporting  to  be  an  in- 
denture, shall  have  the  effect  of  an  indenture,  although 
not  actually  mdented  (c).  A  deed  made  by  only  one 
party  is  polled,  or  shaved  even  at  the  top,  and  is  there- 
Deed  ijull.  fore  called  a  deed  'poll ;  and,  under  such  a  deed,  any 
person  may  accept  a  grant,  though  of  course  none  but 
the  party  can  make  one.  All  deeds  nmst  be  written 
either  on  paper  or  parchment  {d). 


Writings  not 
under  seal. 


So  manifest  are  the  advantages  of  putting  down  in 
writing  matters  of  any  permanent  importance,  that,  as 


*  Stamps  on 
deeds. 


(a)  Co.  Lilt.  229  a,  231  a; 
Windsniore  v.  Hobart,  Hob.  313  ; 
Sforer  v.  Gordoii,  3  SI.  &  S.  308, 
322,  323 ;  Berkeley  v.  Hardy,  5 
J>.  &  C.  355 ;  Soidhampton  v. 
Brown,  6  B.  &  C.  718  ;  Gardner 
V.  Lachlan,  8  Sim.  123,  126.  But 
one  not  named  as  a  party  might 
take  an  estate  by  way  of  re- 
mainder ;  Co.  Litt.  231  a  ;  or,  it 
appears,  by  way  of  use  or  trust ; 
2  Prest.  Con.  394.  As  to  uses 
and  trusts  and  remainders,  see 
next  chapter  and  Part  II.  Per- 
sons not  named  as  parties  may 
also  take  an  immediate  benefit 
under  an  indenture  not  expressed 
to  be  made  between  parties,  as 
well  as  under  a  deed  poll ;  Cooker 
V.  Child,  2  Lev.  14.  And  it  ap- 
pears that  a  man  maj'  by  exe- 
cuting an  indenture  incur  some 
liability  therein  expressed  to  be 
undertaken  by  him,  though  he 
be  not  named  as  a  party  to  the 
deed  ;    Salter  v.   Kidgly,   Garth. 


76,  Holt  210,  1  Show.  K.  B.  58  ; 
Co.  Litt.  231a,  n.(l). 

(6)  The  common  law  rule  re- 
mains in  force  as  to  other  cove- 
nants than  those  "  respecting  any 
tenements  or  hereditaments," 
see  Foster  v.  Elvet  Colly.  Co., 
1908,  1  K.  B.  629,  637,  639  ;  affd. 
nom.  Dyson  v.  Foster,  1909,  A.  C. 
98,  102. 

(c)  Stat.  8  &  9  Vict.  c.  106,  s.  5, 
replacing  7  &  8  Vict.  c.  76,  s.  11, 
to  the  same  effect.  A  deed  exe- 
cuted before  the  1st  Jan.,  1845,  is 
not  an  indenture,  unless  actually 
indented ;  StiWs  case,  5  Bep. 
20  b  ;  Co.  Litt.  143  b,  229  a. 

{d)  Shep.  Touch.  54  ;  2  Black. 
Comm.  297.  *Deeds  not  specially 
charged  ^vith  an  ad  valorem  or 
other  stamp  duty  are  now  sub- 
ject to  a  stamp  duty  of  lOs. 
Stat.  54  &  55  ^'ict.  c.  39,  s.  1 
and  1st  schedule,  replacing  stat, 
33  &  34  Vict.  c.  97. 
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commerce  and  civilisation  advanced,  writings  not  under 
seal  must  necessarily  liave  come  into  frequent  use  ; 
but,  until  the  reign  of  King  Charles  IL,  the  use  of 
wi'iting  remained  perfectly  optional  with  the  parties] 
in  every  case  which  did  not  require  a  deed  under  seal. 
In  this  reign,  however,   an  Act  of   Parliament  was 
passed  (e),  requiring  the  use  of  writing  in  many  trans- 
actions which  previously  might  have  taken  place  by 
mere  word  of  mouth.     This  Act  is  called  the  Statute  The  Statute 
of  Frauds.     It  enacts  (/),  amongst  other  things,  that'*     raucs. 
all  leases,  estates,  interests  of  freehold,  or  term  of 
years,  or  any  uncertain  interests,  in  lands,  tenements, 
or  hereditaments,  made  or  created  by  livery  of  seisin 
only,  or  by  parol,  and  not  put  in  writing,  and  signed 
by  the  parties  so  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorised  by  writing, 
shall  have  the  force  and  effect  of  leases  or  estates  at 
will  only,  and  no  greater  force  and  effect ;    any  con-  <, 
sideration  for  making  any  such  parol  leases  or  estates, 
or  any  former  law  or  usage  to  the  contrary  notwith-| 
standing.     The  only  exception  to  this  sweeping  enact-  An  exception, 
ment  is  in  favour  of  leases  not  exceeding  three  years 
from  the  making,  and  on  which  a  rent  of  two-thirds  at 
least  of  the  full  imprSved  value  is  reserved  to  the 
landlord  (g).     In  consequence  of  this  Act,  it  became  Feoffments 
necessary  that  a  feoffment  should  be  put  into  writing,  [n'^viitiJ,!"  '"' 
and  signed  by  the  party  making  the  same,  or  his  agent  and  signed, 
lawfully  authorised  by  wiiting  ;   but  a  deed  or  writing  ; 
under  seal  was  not  essential  {h),  if  livery  of  seism  were  ! 
duly   made.     But  now   by   the   Keal   Property   Act, 
1845  (i),  a  feoffment,  other  than  a  feoffment  made  A  deed  now 
under  a  custom  by  an  infant  (k),  shall  be  void  at  law,  "^'^'^^^'^y- 
unless  evidenced  by  deed.     Wlicre  a  deed  is  made  use  Whether 
of,  it  is  a  matter  of  dou])t,  whether  signing,  as  well  as  j^j"  nep(.8. 
sealing,   is   absolutely   necessary  :    previously   to   thr  stiry. 

(e)  Stat.  29  Car.  H.  c.  3.  (A)  3  Prcst.  Abst.  1 10. 

(/ )  Sect.  1.  (»■)  Stilt.  8  &  0  Vict.  c.  100,  s.  3. 

(g)  Sect.  2.  {k)  Anle,ii.5ii, 
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Statute  of  Frauds,  signing  was  not  at  all  ossential  to 
a  deed,  provided  it  was  only  sealed  and  delivered  (T)  ; 
and  the  Statute  of  Frauds  seems  to  be  aimed  at  trans- 
actions by  parol  only,  and  not  to  be  intended  to  affect 
deeds.  Of  this  opinion  was  Mr.  Preston  {m).  Sir 
William  Blackstone,  on  the  other  hand,  thought  signing 
to  be  as  necessary  as  sealing  (n).  And  the  Court  of 
Queen's  Bench,  if  possible,  added  to  the  doubt  (o). 
But  the  preponderance  of  authority  is  decidedly  m 
favour  of  Mr.  Preston's  opinion  (jp).  However  this 
may  be,  it  would  certainly  be  most  unwise  to  raise 
the  question  by  leaving  any  deed  sealed  and  delivered, 
but  not  signed. 

Legal  doiihts.  The  doubt  above  mentioned  is  just  of  a  class  with 
many  others,  with  which  the  student  must  expect  to 
meet.  Lying  just  by  the  side  of  the  common  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles  and  the  variety  of  illus- 
trations to  be  found  in  legal  text-books  are  apt  to 
mislead  the  student  into  the  supposition  that  he  has 
ol)tamed  a  map  of  the  whole  country  which  lies  before 
him.  But  further  research  will  inform  him  that  this 
opinion  is  erroneous,  and  that,  though  the  ordinary 
paths  are  w^ell  beaten  by  author  after  author  again  going 
over  the  same  ground,  yet  much  that  lies  to  the  right 
hand  and  to  the  left  still  continues  unexplored,  or 
known  only  as  doubtful  and  dangerous.  The  manner 
in  which  our  laws  are  formed  is  the  chief  reason  for 
this  prevalence  of  uncertainty.  Parliament,  the  great 
framer  of  the  laws,  seldom  undertakes   the   task  of 

{I)  Shep.  Touch.  56,  60.  v.  Whisson,  4  Man.  &  Gr.  801  ; 

(m)  Shep.  Touch.  66,  n.  (24),  Cherry  v.   Heming,  4  Ex.   631, 

Preston's  ed.  ;  3  Prest.  Abst.  61.  636  ;   Lawrie  v.  Lees,  14  Ch.  D. 

{n)  2  Black.  Comm.  306.  249,  7  App.  Cas.  19,  27  ;    Sug. 

(o)  Cooch  V.  Goodman,  2  Q.  B.  Pow.    234,    235  ;     10    Laws    of 

580,  597.  England,  Art.  Deeds,  §  689  and 

(p)  See  Holt,  C.  J.,  R.  v.  God-  n.   (o),   p.   384   (by   tlie   present 

dard,  3  Salk.   171  ;    Taunton  v,  editor). 
Pepler,  6  Madd.  166,  167  ;  Aveline 
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interpreting  them,  a  task  indeed  which  woukl  itself  be 
less  onerous,  were  more  care  and  pains  bestowed  on  the 
making  of  them.  But,  as  it  is,  a  doubt  is  left  to  stand 
for  years,  till  the  cause  of  some  unlucky  suitor  raises 
the  point  before  one  of  the  Courts  ;  till  this  happens, 
the  judges  themselves  have  no  authority  to  remove  it ; 
and  thus  it  remains  a  pest  to  society,  till  caught  in  the 
act  of  raising  a  lawsuit.  No  wonder  then,  when  judges 
can  do  little,  that  writers  should  avoid  all  doubtful 
points.  Cases,  which  have  been  decided,  are  con- 
tinually cited  to  illustrate  the  principles  on  which  the 
decisions  have  proceeded ;  but  in  the  absence  of 
decision,  a  lawyer  becomes  timid,  and  seldom  ventures 
to  draw  an  inference,  lest  he  should  be  charged  with 
introducing  a  doubt. 

To  return  : — Besides  a  feoffment,  there  were  certain  Means  of  con- 
means  by  which  an  estate  of  freehold  could  be  conveyed  convnion  law, 
at  common  law,  without  livery  of  seisin  ;   l)vit  none  of  without, 
these  were  available  without  actual  entry  upon  the  seisin, 
land  (q).     Thus  fines  and  recoveries,  which  have  beeii/Fines  and 
already  explained  (r),  were  considered  in  the  light  o| 
common  assurances  of  freeholds.     But  these  owed  theil 
force  and  effect  to  their  being  judicial  proceedings, 
fine,  too,  either  presupposed  seisin  of  the  lands  b}'  the 
person  to  whom  it  was  levied,  or  required  to  be  followed 
up  by  entry  on  his  part  (.s').     And  recoveries  used  to  l)e 
completed  by  a  regular  writ  directing  the  sheriff  to  put 
the  recoverer  in  possession  of  the  lands  (/).     So  that  in 
each  case  a  transfer  of  possession  was  contemplated  as 
notorious  as  that  made  by  livery  of  seisin  (?/•).     Again. 

(q)  *  A  gift  of  laud  by  or  to  the  tive  (2  c.  A.  d,  M.  d).                        *  Cjftcfland 

King,  which  ought  at  common  (r)  Ante,  pp.  !•■>    UR).                  l,v  m-  to  the 

law  to  be  made,  in  the  former  {■•<)  Co.  Tr.  2i9,  2:}0,  243,  2()l  ;  Ki„g. 

case,  by  the  royal  letta^s  patent,  Shep.    Toutli.    3,    4  ;     2    Black, 

and  in  the  latter,   by  'deed  en-  tJomm.     MH — 'S'tl ;     Cruise    on 

rolled  or  other  matter  of  record,  J'^incs,  ch.  iii. 

took    effect    without    livery    of  (I)  Cruise  on  Recoveries,  151. 

seisin;  .see  Plowd.  2J:{  ;  2  iJJack.  ('/)  See  Cruise  on   Fines,  3,  t>, 

Conim.  340:    Yin.  Abr.  Prcroga-  Ii2,  f;3,  tl.1,  l")S. 
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Lease  and       if  a  freeholder  in  fee  let  his  land  to  a  tenant  for  years 

le  ease.  ^^.  ^^  ^^^^  ^j^^  entered  into  actual  possession,  only  the 

mere  right  (x)  of  freehold  and  fee  remained  with  the 
former  ;  and  this,  being  an  incorporeal  hereditament, 
was  transferable  at  common  law  by  deed  (y).  In  such 
a  case,  therefore,  a  freehold  estate  could  be  conveyed 
to  the  tenant  by  deed  of  release  to  him  of  all  his  land- 
lord's estate  in  the  land.  But  no  such  release  could 
be  effectually  made  to  a  tenant,  who  had  not  actually 
entered  {z).  For  the  same  reason  an  estate  of  freehold 
might  be  conveyed  from  a  rightful  owner  to  any  one, 
who  had  obtained  actual  possession  of  his  land,  either 

Confirmation,  with  or  without  his  privity,  by  deed  of  confirmation  of 
the  estate  to  him  (a).     Also,  if  two  men  of  equal  estate 

Exchange.  (i.e.,  both  seised  in  fee  or  tail)  agreed  to  exchange  lands, 
this  might  be  completed  at  common  law  by  entry  with- 
out formal  livery  of  seisin  (fc).     And  a  life-tenant  in 

Surrender.  pussession  might  surrender  or  give  up  his  estate  to  a 
person  entitled  immediately  after  his  death  to  the 
freehold  in  fee  without  making  formal  livery  (c). 


(:t)  Ante,  pp.  5,  30. 
(!/)  Ante,  p.  31. 

(:;)  Bract,  to.  40  a  ;  Litt.  ss. 
45!),  460,  465. 

(a)  Bract,  fo.  40  b  ;  Litt.  ss. 
515—591,  531—533. 

(b)  Litt.  ss.  62—65  ;  Co.  Litt. 
50,  51,  266  b. 

(c)  Co.  Litt.  337  b,  338  a  ;  2 
Black.  Comm.  326.  At  common 
law  an  exchange  of  lands  in  the 
same  county  or  a  surrender  of  a 
freehold  estate  might  weU  have 
been  made  by  word  of  mouth  ; 
though  an  exchange  of  lands 
in  diiierent  counties  required  a 
deed.  But  the  Statute  of  Frauds 
provided  that  no  leases,  estates, 
or  interests  in  any  lands  (not 
being  copyhold  or  customary 
interests)  should  be  granted, 
assigned,  or  surrendered  unless 
by  deed,  or  note  in  writing 
signed  as  required  by  the  Act 
in  the  case  of  a  feoffment,  or  by 


act  and  operation  of  law.  By 
the  Real  Property  Act,  1845,  a 
deed  is  requisite  to  make  an 
excliange  or  a  surrender  in 
writing  of  a  freehold  estate  valid 
in  law.  But  if,  by  agreement 
between  a  tenant  for  life  and 
one  entitled  immediately  after 
him  in  fee,  the  former  give  up 
and  the  latter  take  possession 
of  the  land,  it  seems  that  this 
would  be  considered  to  be  a 
surrender  of  the  life  estate  by 
operation  of  law,  and  therefore 
good  ^vithout  deed  or  ATOting. 
See  stats.  29  Car.  II.  c.  3,  s.  3  ; 
8  &  9  Vict.  c.  106,  s.  3  ;  Lyon  v. 
Beed,  13  M.  &  W.  285,  305— 
310  ;  Dodd  v.  Acklom,  6  M.  &  G. 
672,  679  ;  Phen^  v.  PoppleweU, 
12  C.  B.  N.  S.  334  ;  Oastler  v. 
Henderson,  2  Q.  B.  D.  575  ; 
Fenner  v.  Blnke.  1000,  1  (I  \'.. 
426. 


OF    A    COMMON    LAW    COXVEYANCE.  161 

We  see  then  that  every  mode  of  conveying  a  free-  No  means  of 
hold  known  to  the  common  law  either  requi*-ed  oil '^'^'^^'^^'^"f ® '"^^ 

~  I  common  law 

presup})Osed  a  transfer  ofjjossession  ;  and  that  no  onJ  without  entry. 
cSuTcTacqiiire^an  estate  of  freehold  without  entry  oii 
the  land.  In  later  times  a  method  of  conveyance  was! 
devised,  which  could  be  made  use  of  at  any  distance 
from  the  property  :  but  this  derived  its  effect  from  the 
Statute  of  Uses  (d).  Before  proceeding  further,  there- 
fore, it  will  be  necessary  to  explain  that  statute,  and 
what  it  was  designed  to  abolish,  namely,  oquitabh^ 
estates  in  land. 

(d)  Stat.  27  H<n.  VIIT.  c  10. 


W.TJ.P.  I  I 
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CHAPTER  VII. 

OF    AN    EQUITABLE    ESTATE    IX    LAND. 


Section  I. 

Of  Equifii  mid  the  Court  of  Ghanccry. 

Besides  the  freehold  estates  iii  land,  which  may 
l)e  enjoyed  hy  the  common  law  (a),  a  man  may  have 
valuahle  interests  in  land  to  which  he  is  entitled,  not 

Equity.  at  Imo,  hut  in  equity  only.     This  word  equity,  when 

used,  as  here,  in  contra-distinction  to  law,  does  not 
refer  to  what  is  morally  right  as  opposed  to  what  is 
legal,  hut  denotes  generally  the  body  of  rules  which 
has  been  developed  in  the  exercise  of  the  equitable 
jurisdiction  of  the  Court  of  Chancery  (ft).  These  rules 
of  equity  are  as  much  rules  of  positive  law  (c)  as  are 
the  rules  of  common  law  ;  each  body  of  rules  is  a  part 
of  the  law  of  the  land.  The  rules  of  equity,  however, 
are  of  later  origin.  Like  the  equity  of  the  Praetor  in 
the  Pvoman  system  (d),  they  were  introduced  to  mitigate 
tlie  harshness  of  a  rigid  legal  system.  In  this  country, 
however,  they  were  not  enforced  in  the  same  courts  as 
the  rules  of  law,  Init  were  administered  in  separate 

Court  of         tribmials,  the  chief  of  which  was  the  Court  of  Chancery. 

Chancery.       ipj^jg    Court    gradually    acquired    complete    power   of 

(a)  Ante,  p.  9,  n.  (e).  3rcl  ed. 

(6)  Of.  Story,  Eq.  Jur.  ch.  i,  (d)  As     to     which     see     Gai. 

§§  25  sq.  Comm.  I.  §§  2,  6  ;    Dig.  I.  i.  7, 

(r)  I.e.,   rules   enforced    by   a  De    Justitia    et    Jure ;     Maine's 

sovereign  political  authority  ;  see  Ancient  Law,  ch.  iii.;    Moyle'.s 

Holland,  .lurisprudence,  3(5,  37,  Justinian,  27  sq. 
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carrying  out  its  own  decrees,  even  when  they  over-rode 
the  rules  of  tlie  common  law  :  though  the  means 
adopted  to  secure  obedience  were  not  the  same  as  were 
used  to  give  effect  to  the  judgments  of  common  law 
covu'ts.  But,  notwithstanding  tliis  difference  in  pro- 
cedure, the  rules  of  equity  established  in  the  Chancery 
Court  became  as  binding  on  the  subject,  and  as  enforce- 
able by  the  executive  power  of  the  State,  as  the  rules 
of  common  law. 

The  jurisdiction  of  the  Court  of  Chancery,  like  that  Origin  of  tbe 
of  the  common  law  courts  (e),  was  derived  from  the  j"Jrisd\'tI..n 
authority  of  the  King,  regarded  as  the  source  of  all  pxenisi-d  in 

(  iiiinr*t*rv 

justice  within  the  realm,  and  from  the  jurisdiction  of 
the  King  in  Council.     When  Henry  II.  delegated  his 
ordinary    legal    jurisdiction    to    judges    sitting    per- 
manently (/),  he  reserved  questions,  which  they  could 
not   determine,   for  the   decision  of  himself  and  his 
council  {g).     'L'o  the  Kmg,  therefore,  and  to  his  select  Dt-iivcd  from 
council  {h)   petitions   were   constantly   made   for  tlie  JloVo'f 'ul'-' 
redress  of  every  kind  of  injustice,  and  especially  for  'y»g  '." 
relief,  as  a  matter  of  special  grace  and  favour,  in  cases 
wherein   no    remedy  could    be   liad  by  the   ordinary 
luw  ('/).     Al)Out  the  twenty-second  year  of  Edward  1 1  l.\A"-  i:«<^-  !'• 
petitions  touching  matters  to  be  conceded  of  the  royal 
grace    were    ordered    to    be    prosecuted    before     the 
Chancellor ;    and  it  appears  that  after  this  petitions 
for  the  redress  of  grievances  which  the  common  law 
failed    to    remedy,    began    to    be    addressed    to    the 
Chancellor  instead  of  the  King  (k).     After  a  statute 
of   the    17th   year   of   Bichard    II.  (/)   extending  the 

{p)  Ante,  p.  9,  n.  (e).  (t)  Seo    Stul)l)s,    Const.    Hist. 

{/  )  Ante,  p.  9,  n.  (e).  ch.  xv.  §  2.31  ;   Hardy,  Introd.  t(. 

(f/)  JVnpdiot,  Cestn  Hen.  II.  i.  ("lose  Itolls,  xxviii. 

207  ;    >Stul)l)s,   Const.    Hist.    ch.  {h)  Hardy,    Introd.    to    CIo.se 

xii.  ji  HV.i.  IJolis.    xxviii.,    xxix.  ;     and    .see 

(//)  A.s  to  which,  .see  Stuhhs,  Jiaildon.   Soletf.  Ca.ses  in   Chan- 
Const.     Hi.st.     rh.     XV.     §    230;  eery    (Selden    Society,    vol.    x.. 
Hardy,    Introd.    to   Clo.se   Rolls,  Introd.  xv.  sq.). 
xxvi.  (I)  Stat.  17  Hie.  IT.  c  (I. 
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Chancellor's  jurisdiction,  such  petitions  were  regu- 
larly filed  (w).  Chancery  process  formed  the  subject 
of  complaint  by  the  Commons  in  the  next  three 
reigns  (n)  ;  but  in  Edward  the  Fourth's  time  it  is 
found  estaljlished  as  a  thing  of  use  and  wont  (o).  It 
appears  that  the  Chancellor  had  acquired  the  right  to 
sit  and  hear  causes  alone,  apart  from  the  rest  of  the 
council,  as  early  as  the  reign  of  Eichard  11. :  but  that 
his  court  was  not  definitely  severed  from  that  of  the 
King's  Comicil  until  the  time  of  the  Tudor  sovereigns  Q)). 
The  equitable  jurisdiction  of  the  Court  of  Chancery 
was  finally  established  l)y  the  decision  in  its  favour  by 
James  I.  of  the  controversy,  whether  a  court  of  equity 
could  give  relief  after  or  against  a  judgment  of  a  court 
of  common  law  (q). 


f'hanceiy 
]jrooess. 


Attachment. 

Sequestra- 
tion. 


Chancery  process  was  dir^'-cted  against  the  person 
complained  of,  who  was  summoned  to  appear  and 
answer  the  matters  laid  to  his  charge  (r)  ;  and,  if  need 
were,  enjomed  to  refrain  from  exercising  his  common- 
law  rights  in  a  manner  contrary  to  what  the  Court 
enforced  as  equity  (s).  Contempt  of  the  Court's  decree 
was  punished  by  attachment  {t)  and  imprisonment  of 
the  party  in  contempt,  and  in  later  times  by  seques- 
tration (?/)  of  his  property.    But  it  was  only  in  Chancery 


(m)  1  Cal.  Preface. 

(w)  See  Rot.  Pari.  iii.  471,  506, 
.510,  iv.  84.  156,  189,  501  ;  Selden 
Society,  vol.  x.,  Introd.  xvii. 

(o)  Hardy,  Introd.  to  Close 
Rolls,  xxxi.  ;   Rot.  Pari.  vi.  144. 

(  p)  Baildon,  Select  Cases  in 
Chancery,  Selden  Society,  vol.  x., 
Introd.  xvi.,  xix.,  xlv.  ;  Holds- 
worth,  Hist.  Eng.  Law,  i.  203  sq. 

(q)  See  3  Black.  Conim.  52  ; 
Gary,  163  ;  Jurisdiction  of  the 
Court  of  Chancery  vindicated,  at 
the  end  of  1  Ch.  Rep. 

(r)  See  Hardy,  Introd.  to  Close 
Rolls,  XXX.,  note  (3) ;  Rot.  Pari, 
iv.,  84  ;  Palgrave  on  the  King's 
Council,  41  ;    1    Cal.   v.   xxvii.  ; 


Selden  Society,  vol.  x.,  Introd. 
xiv.,  xxiv.  sq.,  3,  8,  13,  17,  18. 

(s)  Spence,  Eq.  Jur.  371,  673 
—676. 

(0  Clay  V.  Aldehurgh.  2  Cal. 
Ixii.  (14  &  15  Edw.  IV.). 

{u)  Sequestration  appears  to 
have  been  introduced  in  Eliza- 
beth's reign,  but  hardly  became 
an  established  institution  before 
the  time  of  Charles  II.  See 
Practice  of  the  High  Court  of 
Chancery  (A.D.  1672),  25,  26; 
1  Vem.  421  :  1  Eq.  Ca.  Abr.  130  ; 
Prec.  Ch.  552  ;  TotMl,  Seques- 
tration ;  Brograve  v.  ^Yatts,  Cro. 
Eliz.  651  ;  1  Ch.  Rep.  81  ;  1  Ch. 
Ca.  91  ;  2  Ch.  Ca.  44,  45  ;  Piaxis 
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that  the  rules  of  equity  were  enforced  ;  fur  a  title  to 
relief  iii  equity  was  never  admitted  to  confer  a  right 
cognisable  by  the  courts  of  common  law  {v).  Chancery  Chancery 
procedure  was  borrowed  from  the  Canon  Law  (cc)  ;  ^^'^"^*^*^"'*^' 
and  presented  a  strong  contrast  to  common  law  pro- 
cedure in  its  mode  of  trial  by  a  single  judge  without 
a  jury  {y),  its  manner  of  taking  evidence  by  the 
written  depositions  of  witnesses  examined  by  written 
interrogatories  {z),  and  its  decrees  requiring  the  specific 
performance  of  the  acts  enjoined  {a). 

It  does  not  appear  that  in  the  first  days  of  priiicii)k-s  uf 
Chancery  process  relief  was  afforded  on  principles  not  ^eik-f ' 
recognised  in  the  courts  of  law  (&).  On  the  contrarjs 
the  earliest  petitions  to  the  Chancellor  were  generally 
from  those  who  had  suffered  wrongs  cognisable  at 
common  law,  but  were  hindered  from  pursuing  their 
legal  remedies  by  extraneous  causes,  such  as  the 
oppression  of  great  men  or  the  corruption  or  partiahty 
of  the  King's  officers  (c).    The  great  value  of  Chancery 


Almsc  Curias  Cancellariae  (A.D. 
)  (394),  32,  44,  89  ;  Gilbert,  Forum 
llomanuni,  18,  68  sq.  ;  Roger 
North's  Lives  of  the  Norths,  i. 
420,  cd.  1826;  ante,  p.  26, 
n.  (r). 

(i-)  See  Y.  B.  4  Edw.  IV.  8, 
]j1.  9  ;  Warwick  v.  Ricluirdson, 
10  M.  &  W.  284  ;  CarvaUio  v. 
Burn,  4  B.  &  Ad.  382,  396; 
Burn  V.  CarvaUio,  4  My.  &  Cr. 
690,  699  ;  Lewin  on  Trusts,  16, 
6th  cd.  A  limited  equitable 
jurisdiction  was,  however,  con- 
ferred on  the  Common  Jjaw 
(.'ourts  by  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict, 
c.  125,  ss.  68,  69,  79,  83,  85). 

(x)  Gilbert,  roruni  Roman., 
ch.  ii.,  iii.  ;  L.  Q.  U.  i.  162. 

(y)  I  Spence,  Eq.  Jur.  383  ;  3 
Black.  Comm.  442,  450. 

(z)  3  Black.  Comm.  438,  449  ; 
2  Maddock,  Chancery  Practice, 
669,  3rd  cd.  Since  1852  evidence 
ill  Cliancciy  procccdiiii^'s  may  Ik- 
taken  viva  voce  ;  sec  stat.  15  &  Hi 


Vict.  c.  86,  ss.  28—30  ;   Pv.  S.  C. 
1883,  Order  XXXVIT.  r.  1. 

(«)  1  Spence,  Eq.  Jur.  ;{S!». 
390.  Judgments  at  conunou  law 
were,  generally,  either  for  tiio 
recovery  of  land,  or  of  a  sum  of 
money,  simply. 

(b)  SeeL.  Q.  R.  i.  163  &n.  (1). 
The  complaints  of  the  Commons 
already  mentioned  (ante,  p.  164) 
were  directed  against  the  issue 
of  Chancery  process  in  matters 
triable  at  common  law. 

(c)  See  1  Cal.  Preface,  iii., 
v.^x.,  xiii.,  xxxi. — xxxiii.,  xlii., 
Ixxxviii.,  ci.,  cxviii.,  cxxviii.,  2 
Cai.  i.,  v.,  viii.,  xxix.,  xxxii. — 
XXXV., Ixii.;  Eitz.  Abr.  Sulqici'iia, 
20 ;  Selden  Society, vol.  x.,lnt ro( i . 
xliv.  With  the  better  adminis- 
tration of  tho  law  consequent 
upon  the  growth  of  modern 
society  tho  Chancery  juri.sdic- 
tion  over  .such  matters  Iwcamo 
(ibsolcle,  and  it  ha.s  ni>  |)Iacc  in 
mudrrn  f<|uity  ;  1  Spruce,  Ec^. 
Jur.  687,  689. 
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]Jcfciulaiit  to 
answer  on 
oath. 

Discovery. 


Injunction. 


^\'Ilore 
common -law 
remedy  in- 
adequate. 


AVhcrc  no 
right  at 
common  law. 


Fraud. 


procedure  to  aggrieved  parties  was  that  the  defendant 
■was  interrogated  and  compelled  to  answer  on  oath  as 
to  the  matters  in  dispute,  and  was  thus  obliged  to 
make  discovery  of  facts  which  might  otherwise  have 
remained  undetected  {d)  ;  also  that  he  might  be 
enjoined  to  do,  or  refrain  from  a  particular  act,  instead 
of  being  adjudged  to  pay  mone3^  For  these  reasons 
application  was  also  made  to  the  Chancellor,  and  a 
jurisdiction  established  in  some  matters  where  there 
was  good  right  to  relief,  but  inadequate  remedy  at 
the  common  law  (e).  But  it  was  only  by  slow^  degrees 
that  there  greAV  up  a  jurisdiction  in  Chancery  to  grant 
relief  in  certain  cases  of  hardship  m  which  the  common 
law  would  admit  no  cause  of  action  at  all(/).  The 
first  exercise  of  this  jurisdiction  must  of  course  have 
been  based  on  considerations  of  morality  and  expe- 
diency ((/).  The  Chancellor,  originally  an  ecclesiastic, 
was  called  the  keeper  of  the  King's  conscience  Qi) ; 
relief  was  prayed  of  him  in  the  name  of  good  faith, 
reason  and  conscience  (i)  ;    equity  -was  then  identified 


Specific 
performance. 


{d)  Seidell  Society,  vol.  x., 
Introd.  xxvii.  Discovery  became 
an  important  head  of  equity 
jurisdiction ;  see  Haynes'  Out- 
lines of  Equity,  Lect.  vi. 

(e)  An  example  of  this  occurs 
in  the  case  of  fraud,  recourse 
being  had  to  Chancery  not  only 
to  obtain  discovery  of  fraudulent 
dealing,  but  also  to  compel  the 
delivery  up  and  cancellation  of 
deeds  and  instruments  whicli 
had  been  forged  or  procured  to 
)je  executed  by  fraud,  duress  or 
undue  influence  ;  see  1  Cal.  xi., 
xlv.,  li.,  cxxix.,  cxxxi.  ;  2  Cal. 
xii.,  XV.,  XXX.  ;  Selden  Society, 
vol.  X.,  Introd.  xxxi. — xxxiii. 
Decreeing  the  specific  perform- 
ance of  certain  contracts,  chiefly 
for  the  sale  or  leasing  of  land,  is 
another  (and  apparently  later) 
instance  ;  Selden  Society,  vol.  x., 
Introd.  XXXV.  ;  Fry,  Specific  Per- 
formance, 15,  3rd  ed.  And  see 
Haynes'  Outlines  of  Equity, 
Lect.  V. 


(/)  The  most  important  in- 
stances of  the  exercise  of  this 
jurisdiction  are,  in  early  times, 
the  issue  of  Chancery  process  in 
case  of  a  breach  of  trust,  and,  Breach  of 
in  later  equity,  the  granting  of  trust,  reliei 
relief  against  forfeiture  for  non-  against  for 
payment  of  money  by  a  certain  { eiture. 
day,  whence  sprung  the  ec^uity 
of  redemption  of  mortgages  for- 
feited at  law.     See  post,  pp.  174, 
184,    and    Part    IV.,     Ch.    ii.  ; 
Haynes'     Outlines    of     Eciuity, 
Lect.  iv.     As  to  certain  cases  of 
the    intermediate    time,    see    1 
Cal.  XX..  xciii.  ;   2  Cal.  ii.,  Ixiii.  ; 
Y.  B.  22   Edw.   IV.   6,  pl.   18; 
Hargrave,  Law  Tracts,  334 — 339  ; 
L.  Q.  R.  i.  171  ;    Harvard  Law 
Review,  viii.  254 — 257. 

(g)  See  Harvard  Law  Review, 
xiii.  257. 

(h)  Hardy,  Close  Rolls,  Introd. 
xxvii. 

(i)  See  1  Cal.  ii.,  xxi.,  xxvii., 
xxxiv.  sq.  ;  2  Cal.  ii.,  v.,  vii., 
xi.  sq. 
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with  the  rule  of  action  prescribed  by  good  coiiscieiicD  (/i); 
and  for  some  time  it  was  left  to  the  Chancellor's  dis- 
cretion how  far  he  w^ould  interfere  {I).    But  the  respect 
paid  to  precedent  and  the  practice  of  the  Court  {m), 
the  professional  opinion  of  regular  practitioners  at  the 
Chancery  Bar  {n),  the  practice  of  deciding  difficult  cases 
with  the  advice  of  the  judges  (o),  and  the  example  of 
the  Praetor's  equity  in  Eoman  law  (p),  were  all  influences 
tending  to  make  the  Chancellor's  interference  with  the 
law,  in  the  name  of  equity,  a  matter  of  principle  (g). 
Still,    it   was   hardly   until   after   the    restoration   of 
Charles  II.  that  it  became  well  understood  that  relief] 
should  be  administered  in  a  court  of  equity  upon  fixed  principle.^  of 
pruiciples   of  justice   to    be   ascertained   from   pi'<?ce- *^j]"j''j!']°j 
dents  (r).    Moreover,  the  practice  of  committing  the* 
Great  Seal  to  a  lawyer  was  not  established  before  the 
seventeenth  century  (s).    Indeed  modern  equity,  the 
body  of  rules  now  enforced  as  equity,  is  generally  dated 
from  the  Kestoration,  and  may  be  said  to  have  been 
evolved  from  the  judgments  given  in  the   Court  of 


(k)  See  Y.  B.  4  Hen.  VII.  4, 
pi.  8  ;  Bio.  Abr.  Conscience,  pi. 
8,  15,  17  ;  Doctor  and  Student, 
Dial.  I.  ch.  12—19  ;  Bac.  Tr.  iv. 
305—307, 312, 324.  In  the  Roman 
system,  equity  Was  identified  ^vith 
natural  law,  or  the  law  which 
natural  reason  teaches  all  man- 
kind ;  see  Maine's  Ancient  Law, 
ch.  iii.  ;  Gai.  Comm.  I.  1,  150, 
II.  65—73,  III.  25. 

(/)  See  Hardy,  Inlrod.  to  Closo 
Rolls,  xxiii.,  xxxi.  ;  Lambard's 
Archeion,  48,  04  ;  Abtises  and 
Remedies  of  Chancery  in  Har- 
grave's  Law  'JYacts,  430,  431  ; 
Selden,  Table  Talk,  Kquity  ;  3 
Black.  Comm.  54,  433,  434. 

(/«•)  See  Ordinacio  Cancellaria', 
12  Rio.  II.  ;  Renovacio  Oidinum 
Cancellarix',  temp.  Hon.  V.,  San- 
ders, Chancery  Orders,  I — 7  d  ; 
Hardy,  Introd.  to  Close  Rolls, 
xxxi. 

(n)  Ronov.  Ord.  Cane,  San- 
dors,  Ch.  Uril.  7  d. 


(o)  See  Y.  B.  37  Hen.  \1. 
13  &35,  pi.  23;  7  Edw.  IV.  14. 
pi.  8;  22  Edw.  IV.  6,  pi.  18; 
1  Cal.  xcvii.  ;   2  Cal.  xxviii. 

(p)  Spence,  Eq.  Jur.  i,  412, 
415  ;  see  Smyth,  De  Republioa 
Anglorum,  52,  54,  ed.  1583  ; 
Treatise  of  the  Masters  in  Chan- 
cery, §  iv.,  in  Hargrave's  Law 
Tracts,  309—313 ;  History  of 
the  Chancery,  A.U.  1720,  p.  40  ; 
Reeves,  Hist.  Eng.  Law,  cli. 
xxii.  vol.  ii.,  pp.  GOO,  001,  cd. 
Finlason. 

(q)  Sponce,  Eq.  Jur.  i.  407  sq. 

It)  Fry  v.  Porter,  1  Mod. 
3t»7. 

(«)  Tiio  oarly  Chanoellors  were 
mostly  ecclesiastics,  who,  how- 
ever, were  (hen  usually  bred  up 
in  the  study  of  the  civil  and 
lannn  law  ;  see  3  HIaik.  ('omin. 
53  ;  Hard\''s  Catalogue  uf  Chaii- 
oelli)rs  ;  Reeves,  Hist.  lOng.  Law. 
eh.  xxvi.  vol.  ii.  p.  (i(.M>,  ed. 
Finlas(m. 
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Ciiaiiccry  from  the  Chancellorsliip  of  Lord  Xottiiig- 
hajii  (i)  down  to  that  of  Lord  Eldon  {u).  By  that  time 
equity  had  become  a  body  of  case-law,  administered  on 
principles  to  be  fomid  in  former  decisions,  but  admitting 
no  further  accessions  from  the  moral  domain.  Such 
it  has  since  remamed,  notwithstanding  a  portentous 
increase  in  volume.  Chancery  procedure,  of  w^hich 
i  the  delays  had  become  an  intolerable  scandal  {x),  was 
reformed  ui  1833  {y),  and  again  in  1852  {z). 


\ 


Judicature  111  1875  the  old  Court  of  Chancery  came  to  an  end. 

Acts  of  ]873-  Ij^  tliat  year  its  original  jurisdiction  was  by  the  Judica- 
ture Acts  of  1873 — 75  transferred,  together  with  that 
of  the  old  courts  of  common  law,  to  the  High  Court 
of  Justice  then  established  (a).  The  same  Acts  made 
provision  for  the  recognition  and  enforcement  of  equit- 
able rights  in  every  branch  of  that  Court,  and  in  the 
Court  of  Appeal  established  at  the  same  time  (b) ;  and  i 
also  for  the  prevalence  of  the  rules  of  equity,  where  I 
conflicting  with  the  rules  of  common  law  (c).  For  1 
purposes  of  procedure,  however,  the  administration  of 
the  principal  matters,  in  which  the  Court  of  Chancery 
used  to  exercise  its  exclusive  jurisdiction,  and  of  the 
same  Court's  statutorj^  jurisdiction,  was  assigned  to  the 
Chancery  Division  (d).  Smce  1875,  therefore,  law  and 
equity  have  been  administered  in  the  same  Court  ;  and 
injmictions  of  a  court  of  equity  against  proceeding 
at  law  are  things  of  the  past  (e).     The  two  systems  of 

it)  A.D.    1673—1682.     See    3  c.  80.     See  First  Report  of  the 

Black.   Comm.   55;     1    Butler's  Chancery  Commission,  1852. 

Reminiscences,  §  11  ;  Story,  Eq.  (a)  Stats.  36  &  37  Vict.  c.  66, 

Jur.  §  52.  s.  16  ;  37  &  38  Vict.  c.  83  ;  38  & 

(w)  Lord  Chancellor,  A.D.  1801  39  Vict.  c.  77. 

—1806    and    1807—1827  ;      see  (6)  Stat.  36  &  37  Vict.  e.  66, 

Maine's  Ancient  Law,  ch.  iii.  s.  24. 

(x)  See  C.  P.  Cooper's  Lettrea  (c)  Sect.  25,  sub-s.  11. 

sur  la  Cour  de  la  Chancellerie.  (d)  Stat.  36  &  37  Vict.  c.  66, 

(//)  By  Stat.  3  &  4  Will.  IV.  s.  34. 

c.  94 ;   Orders  in  Chancery,  21st  (e)  Sec    sect.    24,    suL-s.    5  ; 

Dec,  1833  ;  3  L.  J.  N.  S.  Ch.  1.  WrigJit  v.   Redgrave,   11   Ch.   D. 

(2)  By   Stat.    15    &    16   Vict.  24. 
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luw  and  equity  have  not,  however,  been  abolished,  us 
some  have  imagined.  For  it  is  held  that  the  effect  TLcii- cllect. 
of  the  Judicature  Acts  is  not  to  change  the  nature  of 
equitable  as  opposed  to  legal  rights,  but  is  to  secure 
by  the  jurisdiction  of  one  Court  the  same  (but  no 
greater)  prevalence  of  equitable  over  legal  rights  as 
was  formerly  obtained  by  the  action  of  the  Court  of 
Chancery  against  persons,  who  exercised  their  legal 
rights  ill  violation  of  the  rules  of  equity  (/). 


Section  II. 

Of  Uses  hejorc  the  Statute  of  Uses. 

Equitable  estates  m  land  have  their  origin  in  the  Origin  of 
ancient  practice  of  men  putting  their  trusted  friends  in  e,!jtatcViii 
possession  of  their  land^s,  in  confidence  that  their  friends  land, 
would  dispose  thereof  according  to  their  wishes  {g). 
It  appears  that  men  gave  their  lands  to  others  in 
trust,   either   for   purposes,   which   were   lawful   but 
could  not  be  carried  out  without  the  interposition  of 
some  person  trusted  to  execute  the  donor's  will,  or  for 
fraudulent  purposes  {h).    As  to  the  latter,  men  put 
others  into  legal  possession  of  their  lands  in  order  to 
defraud  their  creditors  {i),  or  to  delay  actions  brought 
to  recover  the  lands  (/f)  ;   and  for  a  time  gifts  of  land 
to  trusted  laymen  to  the  use  of  rehgious  houses  wen- 
employed  to  evade  tlie  Statute  of  IMortmain  (/).     The 

{/)  See  Salt  V.  Cooper,  Hi  Ch.  Holmes    in    L.    Q.    11.    i.    102; 

I).  6«,549;    Walsh  V.  Lonsdale,  V.    &    M.    Hist.    Eng.    Law,    ii. 

21  Ch.  D.  9 ;  Clements  v.  Mallhcws,  228— 23U. 

1 1  Q.  B.  D.  808  ;  Joseph  v.  Lyons,  (h)  See   Bacon  on   Uses,  8,  it, 

15  Q.  B.  D.  280  ;  Hfilhs  v.  Jfobin-  20,  21. 

son,  ib.  288;   Fumcss  v.  Bond,  •!  (t)  See  stats.  50  Jvlw.   111.  '  • 

Times  L.  E.  4.'57  ;  Svainw  Ayrcs,  G;    2  Kie.  11.  st.  2,  e.  ;{. 
21  y.  B.  I).  28!),  2!>:i  ;    Warren  v.  (/.)  See  stut.  I  llic.  II.  e.  !t. 

Murraij,  ).S!)t,  2  (^  \\.  (its.  (/)  Ante,     pp.     5:J,     7<1.     'I'lii.s 

(<j)  As  to  tlie  iintiqiiily  of  llii.s  jiraetiee  \va.s  stopiK-d  l>y  slat,  lo 

practice,  see  C'iiief  Justice  O.  \\ .  Kic.  11.  e.  5. 
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J'VulIjnciil 
t'XCOUt(>  flio 
feoffor's  «ill. 


To  execute 
the  fcoflor's 
lawt  ■will  after 
bis  death. 


I'rautiee  of 
enfeofiing 
others  to  the 
fcoffoi-'s  use. 


foriiicr  kind  of  purpose  is  iiislancod  by  a  gift  of  lands  lo 
otliers  with  intent  to  perform  the  donor's  will,  by  dis- 
posing of  the  same  accordmg  to  his  directions  either  in 
his  lifetime  or  after  his  death.  Thus,  as  a  man  could 
not  convey  to  himself  or  his  wife  at  common  law  (?m), 
feoffments  {n)  were  made  to  others  in  order  to  make  a 
settlement  of  the  land  ;  as  where  one  enfeoffed  another 
with  the  intent  that  he  should  re-enfeoff  the  feoffor  and 
his  wife  to  hold  to  them  and  the  heirs  of  their  two  bodies, 
and  that  a  fine  should  be  levied  to  effect  the  same  pur- 
pose (o).  It  appeal's,  too,  that  when  freeholders  could 
only  dispose  of  their  lands  by  delivering  seisin  thereof 
m  their  lifetime  (p),  they  would  enfeoff  others,  trusting 
the  feoffees  to  dispose  of  the  land  accordmg  to  the 
feoffor's  last  will  after  his  death,  for  instance,  in  paymg 
his  debts  out  of  the  profits,  disposing  of  part  for  the 
benefit  of  his  soul,  or  making  estate  thereof  to  his  widow 
for  life  and  afterwards  to  one  of  his  sons  in  fee  or  in 
tail  {q).  Here  the  intent  w^ould  also  be  that  the  feoffor 
should  have  the  use  of  the  land  during  his  life  (r).  Li 
course  of  time  there  grew  up  a  practice  (which  seems 
to  have  been  somewhat  of  a  novelty  m  the  reign  of 
Edward  I.  (s),  but  to  have  been  well  known  m  the  time 
of  Richard  II.)  of  men  putting  their  lands  into  the  pos- 
session of  several  others  jointly,  or  of  others  jointly  with 
themselves,  with  the  intent  that  the  feoffees  should 
dispose  of  the  land  according  to  the  feoffor's  will,  and 
should  hold  the  same,  generally,  for  his  use  (t).    This 


(m)  Bract,  fo.  13,  29  a. 

(«)  Ante,  p.  145. 

(o)  See  Bract,  fo.  262  a ; 
Thomas  of  Weyland^s  case,  Rot. 
Pari.  i.  60  ;  Madox,  Form.  Angl. 
Nos.  126,  140,  165,  170,  372,  377, 
378 ;  Bro.  Abr.  Feoffment  al 
Uses,  pi.  9  ;  F.  N.  B.  205  G.  ; 
P.  &  M.  Hist.  Eng.  Law,  ii. 
20  &  n.  (2),  91,  99,  102,  104. 

(  p)  Ante,  pp.  19,  74. 

(5)  Sec  Bract,  fo.  41  b,  "  Et 
hoc  non  fit  tantum  inter  vivos, 
sed  etiam  in  ultima  voluntate. 


dum  tamen  donator  bonam 
habeat  memoriam,  sicut  fieri 
solet  inter  vivos  "  ;  Abbrev. 
Placit.  272,  col.  1,  Suff.  rot.  17  ; 
Rot.  Pari.  iii.  61  ;  Madox,  Form. 
Angl.  Nos.  3,  107,  108,  768,  776  ; 
1  Cal.  xxi.,  XXXV.  ;  2  Cal.  iii.  ; 
Selden  Society,  x.  49,  115,  119. 

(r)  Litt.  s.  463. 

(5)  See  TJiomas  of  Weyland's 
case,  Rot.  Pari.  i.  66. 

(0  Selden  Society,  x.  44.  69, 
93,  95  ;   1  Sand.  Uses,  15—19. 
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Seems  to  have  been  done,  not  only  to  gain  the  power  of 
testamentary  disposition,  but  also  to  escape  the  burden-    i 
some  incidents  of  feudal  tenure  ;  for,  so  long  as  a  plural 
number  of  feoffees  was  maintained,  the  survivorship 
prevailing   between  joirit   tenants  {u)   prevented   the 
accrual  of  the   lord's   right   to   relief,   wardship   and 
marriage  {x),  all  forfeiture  for  treason  or  felony  {y),  and 
likewise  wives'  dower,  an  encumbrance  ever  sought  to 
be  evaded,  as  we  shall  see  (z).    But  for  the  feoffor  to 
secure  these  advantages,  it  was  of  course  necessary 
that  the  feoffees,  whom  he  had  trusted  with  the  legal 
possession  of  his  lands,  should  not  abuse  the  confidence 
reposed  m  them.     It  seems  at  first  to  have  been  usual  Attoiuptctl 
for  persons  enfeoffed  for  a  particular  purpose  to  plight  feoffees  iu 
their  faith  to  do  the  feoffor's  will  («)  ;  as  in  early  thnes  tnist. 
a  suit  for  breach  of  faith  could  be  brought  in  the 
ecclesiastical  courts  {h).     But  in  matters  which  con- 
cerned a  lay  fee  or  dealt  with  cliattels  or  debts  for  other 
than  testamentary  or  matrimonial  causes,  such  suits 
were  prohibited  from  Henry  the  Second's  reign  on- 
wards (c).     Other  checks  upon  feoffees  in  trust  were 
also  attempted  (d),  but  proved  insufficient  when  the 


(w)  Ante,  p.  136. 

(x)  Ante,  p.  47. 

(y)  See  Rot.  Pail.  i.  6G  ;  1 
8an(l.  Uses,  07. 

{.-;)  Post,  Part  L,  ch.  xiii. 

(a)  As  to  plighting  faitli,  wliith 
still  Huivivos  in  the  t'hurch  of 
I'^ngland  maniage  service,  and  in 
the  word  affidavit,  see  L.  Q.  II. 
i.  I(i4,  109,  173  ;  Madox,  Form. 
Angl.  Nos.  2,  8,  81,  142,  147,  14it. 
jr>l,  Ifi:!— 1G2,  G30,  G31,  «74,  G7tJ, 
()88  ;  P.  &  M.  Jlist.  Eng.  Law, 
ii.  ISG— 201. 

(h)  Glanv.  x.  12  ;  1  Roger  do 
Hoveden,  Rolls  cd.  254  ;  2  R.  do 
Diceto  {ibid.),  87  ;  2  Malt.  Paris, 
("hron.  Maj.  [ibid.),  3G8  ;  Ann.  do 
I'urton  {ibid.),  25G,  40G  ;  Spence, 
K(l.  Jur.  i.  118;  P.  &  M.  Hi.st. 
Eng.  Law,  ii.  l\)3  nq. 

((■)  For  sonic  time  tlic  Eoolc- 
siastieal  Courts  struggled  iiard  to 


maintain  the  jurisdiction  so  pro- 
hibited ;  and  it  seems  to  have 
been  common  to  submit  by  con- 
sent to  ecclesiastical  jurisdiction 
in  matters  of  breach  of  faith  or 
agreement,  notwithstanding  that 
sut'li  consent  would  not  avail  to 
stay  a.  prohibition.  See  (Jlanv. 
X.  12  ;  Eract.  175  a.  401,  40G  b, 
410  b,  411  a  ;  4  Matt.  Paris, 
t'hron.  Maj.  <>I4;  Ann.  do  Bur- 
ton, 417,  423 ;  Madox.  Form. 
Angl.  Nos.  157-159,  101,  030, 
041,  085;  P.  &  M.  Hist.  Eng. 
Law,  i.  108,  ii.  100—200. 

{d)  Viz.  conditions  and  cove- 
nants ;  see  L.  Q.  R.  i.  108-170  ; 
liract.  213  b;  17  A.ss.  pi.  20: 
34  Ass.  pi.  1  ;  Litt.  ss.  352—350  ; 
Madox,  Form.  Angl.  Nos.  120, 
105,  17(t  :  I'.  I'v-  .M.  Hist.  Kng. 
Law,  ii.  215. 
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obligiitioii  of  ^'oud  faith  was  without  sanction  (c).  At 
Kcnudygiven  length,  in  the  reign  of  Eichard  II.,  relief  against  breach 
iuc'luiuccry.    ^f  ^^.^^^^  ^^,^^  g^^^gj^^  ^^^^^^  ^^1^   Chancellor  (/ ).     The 

application  found  favour,  either  because  the  clerical 
Chancellors  were  accustomed  to  regard  breach  of  faith 
as  an  ecclesiastical  offence  (g),  or  simply  on  account  of 
the  dishonest}^  of  feoffees  appropriating  for  their  own 
use  the  lands  conveyed  to  them  for  the  benefit  of 
others  {h).  And  thenceforward  the  protection  of 
Chancery  process  was  extended  to  all  who  claimed  the 
benefit  of  a  gift  of  lands  or  goods  to  others  in  trust  for 
the  use  of  the  donor  or  his  nominees  {i). 


Nature  of 
a  use. 


Notice  of  ii 
trust. 

rurcliascr 

^^ithout 

notice. 


In  Edward  the  Fourth's  reign  the  nature  of  a 
use  (/c)  (which  signified  the  interest  of  one,  to  wdiosc 
use  others  held  lands)  w^as  pretty  well  settled.     He,  to 
whose  use  a  feoffment  was  made  (called  cestui  que  use), 
was  held  to  have  no  right  to  the  land  at  law  :   all  he 
had  w^as  the  right  to  sue  the  feoffee  in  trust  personally 
m  Chancery  {T).    He  enjoyed  a  similar  right  against 
the  feoffee's  heir  (vi),  or  agamst  his  alienee,  even  for 
valuable  consideration,  wdio  took  the  land  with  notice 
of  the  trust  {n)  :    but  if  the  feoffee  enfeoffed  another^ 
of  the  land  on  a  hondfide  sale  without  notice  of  the  use,  ) 
cestui  que  use  was  without  remedy  to  recover  the  land  | 
from  the  alienee,  though  he  might  sue  the  feoffee  in  i 
Chancery  for  his  breach  of  trust,  and  recover  damages  (o).  I 


(e)  See  Petition  of  Commons, 
Rot.  Pari.  iii.  511  (4  Hen.  IV. 
No.  112). 

( / )  Select  Cases  in  Chancery, 
Selden  Society,  vol.  x.,  pi.  40,  48  ; 
Rotlienhale  v.  Wychingham,  2 
Cal.  iii. 

ig)  Spence,  Eq.  Jur.  i.  442 — 
444  ;   L.  Q.  Pv.  i.  170. 

(h)  Professor  Ames,  Harvard 
Law  Review,  viii.  257  ;  sec  also 
Ames  on  Origin  of  Uses  and 
Trusts  (21  Harvard  L.  R.  201— 
274),  Select  Essays  on  Anglo- 
American  Legal  History,  ii.  737  ; 
cf.  Bacon  on  Uses,  15. 


(i)  See  1  Cal.  xxi.,  xxxv.,  xliii.,' 
xlvii.,  xlviii.,  Ixii.,  xc,  xci.,  xciv., 
2  Cal.  xix.,  xxi.,  xxiii.,  xxviii., 
xxxvi.,  xliv.,  xlv.,  xlviii.,  Ii., 
Ivi.,  Ixi.,  Ixvii.  ;  Selden  Societv, 
X..  pi.  71,  72,  99,  100,  117,  118, 
122,  127. 

(l-)  See  Co.  Litt.  272  b. 

(I)  Y.  B.  4  Edw.  IV.  8,  pi.  9. 

(m)  2  Cal.  xxviii.  ;  Y.  B.  8 
Edw.  IV.  6,  pi.  1  ;  Fitz.  Abr. 
Age,  20.  Subpcena.  14  ;  Y.  B.  22 
Edw.  IV.  6,  pi.  18. 

(n)  Y.  B.  5  Edw.  IV.  7,  pi.  10. 

(o)  Fitz.  Abr.  Subpoena,  19. 
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And  the  feoffee  in  trust  was  bound  in  equity  (that  is,  Duties  of 

on   pain  of  being  subjected  to   the   usual   Chancery  trust. 

process  (jj)  at  suit  of  cestui  que  use)  to  allow  him  to 

take  the  profits  of  the  land  :    to  maintain  actions  at 

law  at  his  request  for  the  protection  or  recovery  of 

the  land  (g)  ;    and  to  execute  the  estate,  that  is,  to  dis-  To  execute 

pose  of  the  land  according  to  the  directions  of  cestui  que 

use,  or  to  enfeoff  him  thereof,  should  he  desire  it  (r). 

Uses  might  arise  by  express  declaration,  or  by  implica-  Uses,  express 

tion.     If  a  feoffment  of  land  were  expressly  declared  to  "^  ""P''^''- 

be  made  to  any  particular  use  or  intent,  that  was  to  be 

strictly  observed  (s).    If  no  use  were  declared,  pajanent 

l)y  the  feoffee  of  any  sum  of  money,  however  small, 

wonld  raise  a  use  (as  it  was  said)  in  his  favour  (<).    But 

if  a  feoffment  were  made  without  declaring  any  par-  FeolTment 

ticular  intent,  and  without  any  consideration  (that  is,  siileration. 

without  obtaining  anything  in  return),  it  became 

settled  rule  tliat  it  should  ])c  intended  to  liave  beer 

made  to  the  feoffor's  own  use  (u).    A  use  was  also' 

raised  by  a  bargain  for  the  sale  of  lands  and  payment  Bargain  and 

of   the   purchase-money,   upon   which   the    Court   of ' 

Chancery  considered  that  in  equity  the  sellerimmediaiely 

held  the  land  sold  to  the  buyer's  use  (x).    A  use  was 

freely  alienable  without  any  formality,  for  cestui  que  use  Alienation  of 

had  but  to  declare  his  will  concerning  ihe  land  held  to  "^  "''^'" 

his  use,  and  the  feoffees  were  bound  to  fulfil  it  ;    so  \ 

that  he  could  always  make  a  testamentary  as  well  as  1 

any  other  disposition  of  the  use  of  the  land  (y). 

Though  the  feoffees  io  uses  ^v(•r('  hound  in  t(|iii(y  Tosition  of 

cc.v/iti'  nil  I'  u.ir 

{ p)  Ante,  p.  164.  pi.  30  ;    5  Edw.   IV.  8,  pi.  20  ;  ,,t  law. 

(q)  Y.  B.  2  Edw.  IV.  2,  pi.  6  ;  Litt.  ss.   463,  464.     It  may   be 

7  Edw.  IV.  29,  pi.  15 ;  see  1  Cal.  inferred   from   this   that   it   was 

xlviii.  a   regular   practiio   for    men    to 

(r)  1    Cal.    xc,    xciv.,    cxv.,  entrust  their  lands  to  feoffees  (o 

cxvi.  ;  2  Cal.  xxi.,  xxii.,  xxviii.  ;  liieir  o\vn  use  ;    Bacon  on  Uses, 

Bacon  on  Uses,  10.  21,  22. 

(s)  Y.  B.  a  Edw.  IV.  8,  pi.  20  ;  (x)  Gilb.  Uses,  4!t.  .%  {94,  [\',, 

see  Fitz.  Abr.  Subpojna,  23.  3rd  ed.). 

(0  1  Sand.  Uses,  61,  62.  (v)l{a.-..n    on    Us.-s.     16;      1 

(a)  See  Y.  B.  11  lien.  IV.  M,  Sand.  I'srs.  t;r.. 


\ 
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Estate  in 
equity  in  the 
u.se  ol  land. 


Legal  estate. 


to  allow  cestui  que  use  to  have  possession  of  the  land, 
if  he  desired  it,  the  Courts  of  Law  would  not  recognise 
his  possession  as  that  of  a  legal  freeholder  {z),  or  as 
held  otherwise  than  at  the  will  of  the  feoffees  (a).  They 
considered  that  cestui  que  use,  having  but  a  mere  right 
to  sue  the  legal  tenants  in  Chancery,  had  no  estate  in 
the  land  at  law  {b).  In  the  Court  of  Chancery,  how- 
ever, although  the  interest  of  cestui  que  use  was  pro- 
tected not  by  process  against  the  land  itself,  but  only 
by  process  against  the  trustee  personally,  it  was  never- 
theless regarded  as  an  estate  in  the  land  (c).  As  the 
feoffees  were  bound  in  equity  to  execute  tlie  estate  at 
the  will  of  cestui  que  use  [d),  he  was  considered  in  the 
Court  of  Chancery  to  be  the  true  owner  of  the  land, 
and  to  enjoy  in  equity  such  estate  in  the  land  as  he 
would  have  had  at  law,  if  the  estate  had  been  executed 
to  him  by  conveyance  from  the  feoffees.  Thus  it  came 
aliout  that  there  might  be,  as  it  were,  two  estates  in 
the  same  land,  when  it  had  been  entrusted  to  feoffees 
to  uses.  There  was  the  estate  of  the  feoffees  cognisable 
at  common  law — the  legal  estate  ;  and  there  was  the 
beneficial  interest  of  cestui  que  use,  not  recognised  at 
common  law,  but  protected  in  equity  and  treated  in 
courts  of  equit}^  as  being  a  like  estate  in  the  use  of  the 
land,  as  he  would  have  had  in  the  land  itself,  if  his 
feoffees  had  executed  the  estate  to  him. 


Section  III. 


Of  the  Statute  of  Uses. 


Incon-  This  system  of  entrusting  the  legal  possession  of 

produced  by    I'^^ds  to  feoffees  to  uses,  while  cestui  qub  use  enjoyed 
feoffments  to  actual    po.ssessioii    thereof    as    apparent    owner,    was 

uses. 

(2)' See  L.  Q.  R.  i,  167,  168.  121  ;  Bacon  on  Uses,  5. 

(a)  1  Sand.  Uses,  66  and  note  {I).  (c)  1  Sand.  Uses,  64. 

(ft)  Ante,  pp.' 7,  8,  64  ;   1  Rep.  {d)  Ante,  p.  173. 


OF    AN    EQUITABLE    ESTATE    IX    LAND.  175 

certainly  advantageous  to  the  latter,  when  once  his 
interest  was  protected.  But  it  afforded  opportunities 
of  defrauding  purchasers  and  creditors  ;  and,  as  we 
have  seen  (e),  it  infringed  upon  the  interests  of  the 
lords  and  the  Crown.  In  the  reigns  of  Eichard  IIT. 
and  Henry  VII.  statutes  were  passed  for  removing 
these  abuses  (/).  But  the  remedies  so  applied  appear 
to  have  proved  insufficient ;  for  in  the  next  reign  the 
Statute  of  Uses  (g)  was  passed  with  the  aim  of  entirely 
exiirpalmg  the  evils  of  feoffments  to  uses.  By  this  The  Statute 
statute,  after  an  elaborate  rehearsal  of  all  the  evils  °^  '^^^^•''' 
which  the  authors  of  the  statute  conceived  to  have 
been  caused  by  the  practice  of  making  feoffments  to 
uses  (/i),  it  is  enacted  (i)  that  when  any  person  or 
persons  stand  seised  of  any  lands  or  other  lieredita- 
ments  to  the  use,  confidence  or  trust  of  any  other  pei'son 
or  persons,  the  persons  that  have  any  such  use,  con- 
fidence, or  trust  (by  which  was  meant  the  persons 
beneficially  entitled)  shall  be  deemed  in  lawful  seisin 
and  possession  of  the  same  lands  and  hereditaments 
for  such  estates  as  they  have  in  the  use,  trust  or  con- 
fidence ;  and  that  the  estate  and  possession  of  tiie 
persons  so  seised  shall  be  deemed  to  be  in  the  persons 
so  beneficially  entitled  after  such  manner  as  the  latter 
were  entitled  in  the  use,  trust  or  confidence.  Like 
provision  was  made  to  meet  the  case,  then  common, 
of  divers  persons  being  seised  of  any  hereditaments  to 
the  use  of  any  of  themselves  (j).  Put  shortly,  tiie  effect  Its  eiT.-ct. 
of  the  Statute  of  Uses  is  this  : — If  one  or  sovei-al  be 
seised  of  any  hereditaments  to  the  use  of  another  or 
others,  or  of  one  or  more  of  themselves,  the  person  or 
persons   having   the   use   of   the   same  hereditamcnls 

(e)  Anle,  p.  17].  Uses  in  20  Harvard  Law  lleview 

(/)  See  stats.  1  Ric.  III.  c.  I  ;  JOS. 
4  Hen.  Vll.  c.  17  ;   19  Hen.  VI 1.  (/t)  As  to  thi.s  see  20  Harvard 

e.  \r>;    1  Sand.  U.-^es.  21.  r,2,  r,:\.  L.  It.  114.  115,  120,  12.$  •.•7. 

(g)  Stat.  27  Hen.   \'lll.  <•.    id.  (»)  Sirl.  1. 

See  an  article  l.y  IVI  r.  \\'.S.H()ki.-^-  (j)Sr((.2.     So.- -</,/,,  p.  I7<t. 

wortli    (111    Uu"    1*1(111  inal    Causes  l'.a<i>n  mi  Ums.  4i(. 
wliifli    shaped    the    Statute    of 
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sliiill  he  deemed  to  be  in  possession  tlieieof  for  such 
estate  as  he  or  they  has  or  have  in  the  use.  The 
statute  in  fact  executes  the  estate  (k)  to  cestui  que  use  ; 
that  is,  it  gives  him  the  same  estate  and  possession  at 
law  as  he  would  have  if  the  feoffees  to  his  use  had 
executed  the  estate  to  him,  or  duly  made  to  him  a 
proper  legal  conveyance  of  the  land.  Thus,  if  A.  and  B. 
be  seised  of  land  in  fee  simple  to  the  use  of  C.  and  his 
heirs,  by  the  Statute  of  Uses,  C.  shall  be  deemed  in 
lawful  seisin  of  the  land  for  such  estate  as  he  has  in  the 
use  of  the  land,  and  the  estate  and  possession  of  A.  and 
B.  shall  be  deemed  to  be  in  C.  after  such  manner  as  G. 
was  entitled  in  the  use.  C.  thus  by  force  of  the  statute 
becomes  tenant  in  fee  simple  of  the  land  at  law  ;  and 
he  is  deemed  at  law  to  be  in  possession  of  the  land, 
though  he  may  never  have  entered  upon,  or  even  seen 
it  [1).  And  the  estate  and  possession  of  A.  and  B.  is 
altogether  taken  away  from  them,  and  considered  at 
law  to  be  in  C.  Similarly,  if  land  be  conveyed  to  A. 
and  B.  in  fee  simple  to  the  use  of  A.  and  his  heirs, 
the  Statute  of  Uses  at  once  gives  to  A.  an  estate  in 
fee  simple  in  possession  at  law.  And  the  law  is  the 
same  of  implied  uses  as  of  uses  expressly  declared. 
Feoffment  Thus  if  A.,  seised  of  land  in  fee  simple,  made  a  feoff- 
cuiisidfiation.  ment  thereof  to  B.  and  his  heirs,  with  due  livery  of 
seisin,  but  without  consideration  and  without  expressly 
declaring  any  use  of  the  land,  we  have  seen  {m)  that 
it  was  implied  in  law  that  A.  should  have  the  use  of 
the  land.  But  by  the  statute  A.  having  the  use  of  the 
land  is  deemed  to  have  seisin  of  the  land  for  the  same 
estate  as  he  has  in  the  use  ;  and  all  B.'s  estate  and 
Resulting  use.  possession  IS  deemed  to  be  in  A.     A.  therefore,  the 

(Tc)  Ante,  p.  173.  (185,  3id  ed.) ;  2  Fonb.  Eq.  12  ; 

(Z)  He  is  not,  however,  deemed  Harrison  v.  Blackburn,  17  C.  B. 

to  be  in  possession  for  the  pur-  K.  S.  678.     See  Anon.,  Cro.  Eliz. 

pose   of   maintaining   an   action  46 ;    Heelis,  v.  Blain,  18  C.   B. 

of  tre.spa.'is,  which  is  founded  on  N.  S.  90  ;    HadfieWs  case,  h.  R. 

disturbance  of  the  actual  posses-  8  C.  P.  306. 

sion  of  the  land;   Gilb.  VseB,  81  (■»>)  A7Ue,  p.  173. 
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Irorror,  iiLstaiiily  gets  back  all  lie  gave  ;  and  the  uso 
is  said  to  result  to  himself  {n).  I'ho  propriety  of 
inserting  in  every  feoffment  the  words  to  the  use  of,  as 
well  as  to,  the  feoffee  is  therefore  manifest  (o).  The 
Statute  of  Uses  is  still  in  force  ;  and  though  it  has 
failed  to  impress  the  popular  imagination  as  vividly  as 
the  Habeas  Corpus  Act  (p),  it  forms  one  of  the  most 
important  landmarks  of  real  property  law,  and  should 
be  deeply  graven  on  every  conveyancer's  heart.  It  will 
be  observed  that  the  statute  made  it  possible  to  transfer 
the  property  in  land  from  one  to  another  by  duly  eon- 
vejang  the  estate  to  a  third  party,  to  the  use  of  the 
other.  For  directly  the  third  party  became  seised  of 
the  land  to  the  other's  use,  the  Statute  of  Uses  aimexed 
the  legal  estate  in  the  land  to  the  estate  m  the  use  (q). 
This  curious  result  of  the  statute  remains  law  to  this 
day,  and,  as  we  shall  see,  is" 'constantly  applietl  in 
practice.  If,  therefore,  A.  convey  land  to  B.  in  fee 
simple  to  the  use  of  C.  and  his  heirs,  13.,  to  whom  the 
land  is  given,  now  takes  no  estate  therein  at  law,  but  C, 
hiAvhose  favour  the  use  is  declared,  is  at  once  invested 
with  an  estate  in  fee  simple  in  the  land.  The  words  to 
the  use  of  are  now  almost  universally  employed  when 
it  is  intended  that  an  estate  in  the  land  shall  vest  in  an}' 
person  by  force  of  the  Statute  of  Uses  ;  but  "  upon 
conlidcnce  "  or  "  upon  trust  for  "  would  answer  as  well, 
since  all  these  expressions  are  mentioned  in  the  statute. 


Section  IV 


Of  Trusts  after  the  Statute  of  Uses. 

The  Statute  of  Uses  did  nut  apply  to  every  kind  of 
trust  of  land.  When  one  was  enfeoffed  of  land,  not 
simply  to  another's  use,  but  for  some  speeiiil  ii>i'  or  SiKtial  fm-is. 


(/()  Sec  1  Sand.  Uses,  9U  sij. 
(o)  Anlc,  \).  J5U. 
(/')  See   IJluck.  Cuiuiu.  iii.  llto, 
W.K.r. 


iv.  4;{8. 

(7)  Aiil>,  \>[>.  17. 
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Trusts  of 
terms  or 
chattels. 


trust  iiii})usiiig  iiii  active  duty  on  the  feoffee  (us  to  sell 
land  or  pay  debts  out  of  the  profits),  it  was  held  that 
no  estate  could  be  executed  by  the  statute,  so  as  to 
deprive  him  of  the  legal  ownership,  without  which  he 
could  not  perform  his  trust  (r).  Thus  the  Chancery 
jurisdiction  over  special  trusts  remained  unaffected  by 
the  statute.  Nor  did  the  Act  apply  to  trusts  of  terms 
of  3'^ears  or  other  chattels  ;  for  it  only  spoke  of  persons 
seised  of  lands  for  others'  use  (s).  But  in  the  case  of 
aiiuplc  trusts,  trusts  of  freeholds  for  others'  use  simply,  the  estates 
in  the  use,  being  turned  into  legal  estates  by  the 
statute,  were  withdrawn  from  the  Chancellor's  exclusive 
jurisdiction.  In  this  respect  therefore  the  Act  at  first 
succeeded  in  effecting  its  designers'  object.  But  after 
the  lapse  of  about  a  century  (i),  the  active  exercise  of 
the  Chancery  jurisdiction  over  such  trusts  was  revived, 

466; 


llevival  of 
(  hancery 
jurisdiction 
over  trusts. 


(r)  1   Spenco,   Eq.   Jur. 
1  Sand.  Uses,  243  sq, 

(«)  Poph.  76  ;  Bacon  on  Uses, 
42.  Nor  did  the  Act  apply  to 
copyholds  ;  Co.  Cop.  s.  54. 

(t)  In  this  I  follow  the  opinion 
expressed  by  Professor  Ames  in 
the  C4reen  Bag,  iv.  81  ;  Select 
Essays  in  Anglo-American  Legal 
History,  ii.  747.  He  alleges  in 
proof: — (1)  The  absence  of  all 
mention  in  the  writings  of  Coke 
and  Bacon,  and  in  the  cases 
asserting  the  doctrine  of  no  use 
upon  a  use,  that  the  second  use 
was  enforceable  in  equity  as  a 
trust ;  Bro.  Abr.  Feoffment  al 
Uses,  pi.  54  ;  Moore  45,  pi.  138  ; 
Dillon  V.  Fraine,  Poph.  81  ; 
Stoneley  v.  Bracebridge,  1  Leon. 
6  ;  Read  v.  Nash,  ib.  148  ;  Gir- 
land  V.  Sfuirp,  Cro.  Eliz.  382  ; 
Ilore  V.  Dix.  1  Sid.  20  ;  Tippin  v. 
Co5t«,  Garth.  273.  (2)  The  denial 
of  relief  in  equity  upon  an  express 
simple  trust  against  a  cestui  que 
use  taking  the  legal  estate  under 
a  use  raised  by  payment  of 
money  ;  Ci'ompton,  Courts.  54  a  ; 
CVuy,  19  ;  HoUoway  v.  Pollard 
Moore,  761,  pi.  1U54.  (3)  That 
simple  trusts  being  in  effect  uses 
would  have  been  forfeitable  for 


treason  under  stat.  33  Hen.  VIII. 
c.  20  ;  but  it  was  agreed  about 
1595  that  no  use  could  be  for- 
feited, as  all  uses  of  freehold 
were  then  executed  in  possession 
by  the  statute ;  1  And.  294. 
Professor  Ames  understands  the 
dictum  in  R.  v.  Daccombe,  Cro. 
Jac.  513,  of  special  trusts,  and 
Coke's  remarks  in  Foord  v. 
Hoskins,  2  Bulst.  336,  337,  as 
made  of  uses  before  the  statute. 
(4)  That  the  first  mention  of 
relief  in  equity  in  case  of  a 
use  upon  a  use  is  in  Sain- 
bach  V.  Dalston,  TothiU,  pi.  168 
(apparently  about  1634  ;  see  1 
Spence,  Eq.  Jur.  491,  n.)  ;  and 
that  a  distinction  was  long  taken 
between  cases  where  the  first 
use  was  raised  by  money  pay- 
ment, and  where  both  uses 
were  expresoly  and  gratuitously 
declared  ;  see  Compleat  Attorney 
(1666),  p.  265;  Shepp.  Touch. 
507,  510 ;  Ash  v.  Gallen,  1  Ch. 
Ca.  114 ;  GUb.  Uses,  162  ;  and 
that  the  novelty  of  relief  in 
equit}'  in  case  of  a  use  upon  a  use 
is  shown  by  the  express  mention 
of  the  fact  in  Daic  v.  New- 
boivuyh  (1715),  Com,  242. 
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and  estates  in  eciuity  only,  since  known  as  trust  estates,    | 

again  arose  and  have  continued  to  the  present  day.    I 

The  necessity  for  the  Chancellor's  interposition  was 

caused  by  the  doctrine  established  in  the  court-^  of 

common  law  that  there  can  be  no  use  upon  a  use,  or  Nu  u.su  upon 

that  when  the  statute  has  once  transferred  the  legal  '*"  "^'^' 

estate  in  land  to  a  person  in  whose  favour  a  use  is 

raised,  it  will  have  no  further  operation  ;    so  that  no 

uses  or  trusts  of  the  land  in  the  hands  of  ccstiU  que  use 

will  take  effect  as  estates  at  law.     This  doctrine  is  based 

upon  a  rule  laid  down  before  the  Statute  of  Uses  that 

if  one  bargained  and  sold  land  to  another  to  the  use 

of  the  bargamor,  or  of  some  thhd  person,  as  a  use 

was  implied  in  the  bargamee's  favour  by  his  pajnient 

of  the  consideration  {u),  the  use  declared  was  void  for 

repugnancy  (x).     Boon  after  the  statute  the  same  rule 

was  applied  in  a  similar  case,  in  which  it  was  considi'red 

that,  as  the  use  raisetl  in  the  bargainee's  favour  was 

the  effective  use,  the  other  behig  repugnant  and  void, 

the  statute  executed  the  estate  in  the  bargainee  {y).     It 

was  also  determined  that,  hi  case  of  a  conflict  between 

two  uses  expressly  declared  (as  where  land  was  given 

to  feollees  to  the  use  of  A.  in  fee  to  the  use  of  JB.  in  fee), 

since  a  use  is  the  right  to  take  the  profits  of  land,  and 

if  one  have  this  right  another  cannot,  the  second  use 

was  void  for  repugnancy  to  the  use  fh'st  declared.     In 

such  a  case,  therefore,  the  effect  of  the  statute  was  to 

annex  the  legal  estate  to  the  first  use  {z).     But  after  a 

(u)  Ante,  p.  173.  Aiul.  130. 

(jc)  Bro.    Abr.    Feoffiueub    al  (z)  See  2   And.    130 ;     Moore, 

Uses,  40  ;   Gilb.  Uses,  101.     For  45,  pi.  138  ;  Data  v.  Ncwborough, 

the   explanation   hero    given    of  ('<jiuyns,  242  ;  A.-O.  v.  Scott,  Cm. 

the  iloctnno  of  uo  use  upon  a  t.  Talb.  138.     So  if  laiul  be  rc^n- 

nse  I  am  intlebtccl  to  an  article  veyctl  unto  anil  to  the  use  of  A. 

by  Professor  Ames,  in  the  Green  and  his  heirs  to  the  u.so  of    I!. 

Bag,   iv.   81  ;    Select   Essays  in  and  his  heirs,  in  whicii  ciuso  .\. 

Anglo-American    Legal    History,  takes  the  legal  estate  at  common 

ii.  747.  law,  the  Statute  of  Usoh  will  not 

(y)  Bro.     Abr.     Fcollinent    al  operate  to  ^ive  the  Ifgiil  estate 

Uses,  51  ;    TiirrdVs  casr.    Dyer,  to  H.  ;    l>o'  d.  Llo>id  v.  I'lt^uii'j 

155  ;    1  And.  37  (pi.  UO),  313";   2  ham,  0  Ii.  &  C.  3U."). 
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tiiiiu  the  reason  of  these  decisions  seems  to  have  been 
overlooked,  and  the  doctrine,  that  the  law  admits  no 
use  upon  a  use,  was  propounded  as  an  arid  dogma  (a). 
In  this  shape  it  is  still  law  (b)  ;  so  that  if  at  the  present 
time  land  be  conveyed  to  A.  and  his  heirs  to  the  use  of 
B.  and  his  heirs  to  the  use  of  C.  and  his  heirs,  only  the 
lirst  use,  that  declared  in  B.'s  favour,  will  be  executed 
by  the  statute  ;  that  is  to  say,  the  statute  will  annex 
the  legal  estate  to  the  first  use,  so  that  B.  shall  have 
the  fee  simple  at  law,  but  it  will  have  no  further  opera- 
tion ;  and  C.  will  therefore  take  no  estate  at  all  at  law. 

The  practice  Now,  it  seems  that  conveyancers  soon  began  to 
statute!*^  make  a  servant  of  the  statute  in  limiting  lands  to 
feoffees  and  their  heirs  to  the  use  of  others,  with  the 
express  purpose  of  causing  the  legal  estate  to  be 
executed  to  the  cestui  que  use.  But  it  does  not  appear 
that  the  Statute  of  Uses  was  immediately  evaded  by 
the  device  of  limiting  a  use  upon  a  use,  in  order  that 
the  first  cestui  que  use  should  take  the  legal  estate  by 
virtue  of  the  statute,  and  the  second  enjoy  the  benefit 
of  a  trust  enforceable  in  equity.  On  the  contrary,  the 
statute  seems  to  have  given  a  death-blow  to  tlie  practice 
of  landowners  enfeoffing  trustees  to  hold  to  their  use 
generally.  After  the  Act,  convej^ancers  cast  about  in 
search  of  new  methods  of  dealing  with  land,  and 
eventually  they  used  the  statute  as  the  means  of  carry- 
ing out  the  modern  system  of  settlement  (c),  which 
was  effected  by  the  limitation  of  a  series  of  successive 
uses  intended  to  be  turned  into  legal  estates  by  the 
statute  (d).     This  system  quite  superseded  the  practice 

(a)  See  Hardwicke,   C,   Hop-  the  Statute  of  Uses  that  express 

kins  V.   Hopkins,   I    Atk.   591  ;  powers  of  leasing  or  sale  could. 

Sugdeu's  uote  to  Gilb.  Uses,  IGl  be  created  ;   post.  Ft.  11.,  Ch.  iii. 

(p.  347,  3rd  ed.) ;    Doe  d.  Lloyd  (d)  The  course  of  conveyanc- 

V.  Passiiigluim,  ti  B.  &  G.  305.  ing  practice  after  the  statute  is 

(6)  Cooper   v.   Kynock,   L.    R.  shown  in    Phaer's  Book  of  Prc- 

7  Ch.  39S.  cedents  (1501)  and  West's  Syni- 

((•)  Ante,  pp.  101,  114,  119,  &  boL-eography  (ll)U5),  Part  I.     In 

u.  (/).     It  was  only  by  means  of  the    hxtter    book    we    ace    the 
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of  giving  the  whole  estate  in  fe^  simple  to  trusted 
friends,  who  should  be  tenants  of  the  land  at  law,  but 
hold  it  upon  trust  for  others  in  equity.  Still,  cases 
apparentl_y  arose,  some  time  after  the  Statute  of  Uses, 
in  which  it  was  desired  to  place  freeholds  in  the  hands  of 
trustees  for  others  simply.  The  expedient  was  then 
tried  of  limiting  a  use  upon  a  use  ;  and  application  was 
made  to  the  Chancellor  to  enforce  the  second  use  as  a 
trust  (e).  The  case  fell  within  the  same  principle  as 
had  originally  prevailed  in  determining  that  Chancery 
process  should  issue  against  any  person  who  committed 
a  breach  of  trust  reposed  in  him  with  regard  to  pro- 
perty of  which  he  was  made  the  legal  owner.  And  it 
became  established,  accordingly,  that  trusts  should  be 
equally  enforced  in  equity  when  the  trustee  became 
possessed  of  the  land,  by  the  operation  of  the  Statute  ^ 
of  Uses,  as  when  he  took  the  estate  at  common  law  (/ ).  | 
If,  therefore,  lands  be  conveyed  to  A.  and  his  heirs  to 
the  use  of  B.  and  his  heirs  to  the  use  of  or  in  trust  for 
C.  and  his  heirs,  though  B.  will  become  tenant  in  fee 
simple  at  law  under  the  Statute  of  Uses,  yet  in  equity 
ho  will  be  bound  to  hold  the  land  and  apply  its  prolits 
for  C.'s  use  ;  and  C.  will  bo  considered  to  be  in  equity 
the  owner  of  the  land.  In  this  way,  equitable  estates' 
in  land  {g)  wei-c  complc^lidy  re-established.  Here  it 
may  be  noted  tliaf.  since  the  above  doctrines  have 
become  well  established,  it  has  not  been  the  practice  t(» 
employ  the  word  iLse  when  intending  to  create  a  trust 
enforceable  in  equity.  J^nd  it  is  usTuilly  expressed  JLhu.L 
lands  shall  ])e  jield  to  ilir  ksc  of  any  one,  only  when  it  is 

lx5ginning    of    the     practice    of  lias    a    prccedeut    (§    28'J)    of    a 

limiting   lands    to    unborn    sons  fcoJlnicnt  to  twelve  persons  and 

successively   in    tail    after    their  their    heirs    t-o    their    and    tiicir 

father's  life  estate;    see  §§   84,  heirs' own  use  on  a  ip'ria/ trust  ; 

87,    8i»,    2()().    287.     The    former  sec  also  §  284. 
book  does  nor  contain  any  pre-  (e)  See  mtte,  p.  17.s,  n.  (/). 

cedent  of  a  deed  limiting  a  trust  (/)  See  (Uitr,  p.  172. 

of  lands  for  others'  use  si»i))li/,  {ij)  A)il'\  p.  171. 

by  wa}'  of  use  upon  a  use.     West 
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intended  that  lie  shall  take  the  legal  estate  therein. 

To  impose  a  trust,  it  is  generally  declared  that  the 

legal  owner  (he,  to  whose  use  the  land  is  in  the  first 

])lace  given)  shall  hold  it  in  trust  for  the  person  or 

purposes  desired. 

Equitable  An  equitable  or  trust  estate,  then,  is  the  name  given 

fstate.  iq  ^jg  interest  of  one,  in  trust  for  whom  another  holds 

lands  as  legal  owner.     In  such  a  case  the  holder  of  the 

Trustee  and    legal  estate  Qi)  in  the  land  is  called  the  trustee  ;  while 

^riT  ^^^"'       ^'^^®  person  beneficially  entitled  is  called,  in  law  French, 

cestui  que  trust.     The  nature  of  a  trust  estate,  since 

the  Statute  of  Uses,  is  similar  to  that  of  a  use  of  lands 

before    the   statute  (i).     Thus    trusts   are   still   either 

Special  (rusts,  special  or  simple  (A;).     Of  the  special  trust,  where  the 

trustee  has  an  active  duty  to  periorm,  as  to  sell  lands 

and  distribute  the  proceeds  of  sale  among  specified 

persons,  no  more  need  be  said  than  that  in  such  a  case 

the  estate  is  not  executed  by  the  Statute  of  Uses  (J), 

and  it  is  the  trustee's  duty  to  perform  exactly  the  will 

of  the  person  who  has  created  the  trust,  as  declared  at 

Riiuple  iruets.  f,]^e  time  of  its  creation  (m).     In  simple  trusts,  where 

one  is  a  trustee  of  land  for  anotlTTTTrtfflptyr^lTeTrustee 

is  l)ound,  as  in  the  case  of  the  old  uses  {n),  to  maintain 

actions  for  the  defence  of  the  land,  to  allow  cestui  que 

trust  to  have  possession  and  take  the  profits  thereof, 

and,  if  the  trust  ])e  for  cestui  que  trust  in  fee  simple,  to 

convey  the  legal  estate  in  the  land  as  he  shall  direct, 

True  naiuro    or  to  him;  if  he  desire  it  (o).     Furthermore,  the  nature 

estate.  "^        ^^  ^  trust  estate  remains  the  same.     Strictly  speaking, 

it  is  but  a  right  against  the  trustee  personally.     It  has 

been  established,   however,   that  the   trust  is   so  far 

(h)  Ante,  p.  174.  (to)  See  Lewin  on  Trusts,  339 

{i)  1  Sand.  Uses,  2G6  ;   Lewin  sq.,   374  sq.,  444  sq.,  484,    556, 

on  Trusts,  13,  6th  ed.  ;   11,  12th  508,  6tli  ed.  ;  459  sq.,   499  sq., 

ed.  ;  ante,  p.  172.  598  sq.,  709,  867,  882,  12th  ed. 

[k)  Lewin  on  Trusts,   IS,  6th  (h)  Ante,  p.  173. 

ed.  ;   16,  12th  ed.  (o)  Lewin  on  Tnists,  556,  565, 

(Z)  Ante,   p.    178;    T^ewin   on  696,  6th  ed.  ;     867,  880,   1094. 

Trusts,  187, 6th  ed. ;  234, 12th  ed.  12th  ed. 
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annexed  to  the  trustee's  estate  that,  as  a  general  rule, 
ott^persons  who  acquire  that  estate  are  bound  by  the 
trust.  Thus  the  trust  may  be  enforced  agamst  all 
persons  who  may  take  the  trustee's  estate  by  act  of 
law  or  gratuitous  conveyance  from  him  ;  as  his  heirs, 
executors,  administrators,  assigns  by  voluntary  con- 
veyance (|)),  devisees  and  creditors  (g).  So  pur- 
chasers having  actual  or  constructive  notice  of  the 
trust  are  bound  by  it  (r).  But  if  the  trustee  convey 
the  trust  estate  to  a  hondfide  purchaser  for  value,  who 
has  no  notice  of  the  trust,  the  latter  will  not  be  bound 
tliereb}^  but  will  be  entitled  to  retain  and  enjoy,  for  liis 
own  benefit,  the  legal  ownership  he  has  acquii-ed  from 
the  trustee.  For  in  such  a  case,  cestui  que  trufit  has 
no  equity  against  him,  but  can  only  sue  the  fraudulent 
trustee  for  his  breach  of  trust  under  the  Court's  equit- 
able jurisdiction  (-s).  It  is  not  until  we  examine  this 
apparent  exception  to  the  rule  that  the  nature  of  a  trust 
estate  is  made  plain.  We  then  see  that  it  is  not  a  true 
right  of  ownership,  enforceable  against  the  land  directly, 
without  the  intervention  of  another  person's  action,  and 
maintainable  against  all  other  persons  whomsoever  ; 
but  is  properly  a  mere  oldigation  incumbent  on  tlie 
legal  owner  of  lanrl,  and  enforceal-yle  against  some,  liut 
not  all,  of  those  who  succood  to  liis  estate  (t).     As  has 


ij))  Ante,  p.  78. 

(</)  Lcwin  on  Trusts,  215,  Olh 
c(l.  ;  275,  12th  ed. 

(r)  I^win  on  Trusts,  090,  G(h 
eel.  ;   1099,  12th  cd. 

(.S-)  Mav.sellv.  Manftdl,  2  P.  W. 
(i78,  (iSl  ;  WiUongliby  v.  Wil- 
lotighb;/,  1  T.  R.  763,  771—773  ; 
Pilcher  v.  Bavline,  L.  R.  7  Ch. 
259  ;  Txjwin  on  IVusts,  700—702, 
737,  Gth  ed.  ;  1100—1103,  I IGO, 
12th  ed. 

(t)  Sec  1  Hayes  on  Conveyanc- 
ing, 32—34,  89,  98,  99,  5th  ed.  ; 
Lewin  on  Trusts,  13 — IG,  Gth  ed., 
11—14,  12th  ed.  In  Be  Nisbet 
cfc  Pott.s'  contract,  H)05,  1  Ch. 
391,  1*K)G.  1  C'ii.  38(!,  the  equity 
arising    fn.m    an    agreement    to 


observe  some  restrletion  on  tlir 
use  of  land  (as  to  wliioli,  see  posil, 
p.  189)  was  treated  hy  Farweli. 
J.,  and  the  Court  of  Appeal  as 
l)eing  essentially  a  right  atfectini^ 
the  land  itself  and  so  enforooablo 
against  all  subsequent  owners  of 
the  land,  other  than  those  who 
should  derive  their  title  then'to 
by  punhaso  for  value  without 
notiee  of  the  equity.  Aotini?  on 
this  view,  they  held  that  this 
equity-  is  incumbent  on  a  dis- 
seisor, that  is,  one  wlio  has  tlis- 
seised  the  rightful  owner  of  tlif 
land,  or  wrongfully  tiirned  him 
out  of  possession.  It  had,  how- 
ever. l)eon  previously  ronsidind 
that      a      ilisseisnr      («lio      wai 
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Creation 
tnisls. 


Voliintar'i 
(.•(ivenaiil. 


Implied 
trusts. 


))(cn  already  indicated,  liowever  (n),  notwithstanding 
this  lia])iHty  of  cestui  que  trust  to  he  wrongfully  deprived 
of  his  interest  in  the  land  hy  the  fraudulent  dealings 
of  his  trustee,  he  is  considered  to  he  in  equity  the 
owner  of  the  land,  as  against  all  persons  hound  hy  the 
trust,  and  liis  beneficial  interest  is  treated  as  l)eing  in 
equity  an  estate  in  the  land  (v). 

of  Trusts  of  property  may  be  created  by  act  of  the 

parties  or  operation  of  law.  Express  trusts  are  created 
either  by  duly  conveying  the  legal  interest  in  the 
property  to  others  on  trust  for  the  persons  desired  to 
be  benefited,  or,  without  any  transfer  of  the  legal 
ownership,  by  the  owner  declaring  that  he  will  hold 
the  property  on  trust  for  them.  When  a  declaration 
of  trust  has  been  duly  made,  either  with  or  without  a 
conveyance  of  the  legal  interest,  the  trust  will  be 
enforceable  in  equity,  although  no  consideration  (lo) 
should  have  been  given  for  its  creation  (x).  But  a 
mere  voluntary  covenant  or  promise  to  transfer  pro- 
perty to  another,  made  without  any  declaration  of 
trust,  and  not  cairied  out  by  conveyance  of  the  pro- 
perty at  law,  will  not  be  specifically  enforced  in 
equity  (?/).  Trusts  may  also  be  implied  in  certain 
cases,  in  which  the  acts  of  the  parties  show  an  inten- 
tion to  create  them.  A  sale  of  land  is  an  instance  of 
this,  when  the  vendor  is  at  once  held  to  be  trustee  for 
the  purchaser  {z).  But  no  trust  will  be  implied  from 
such  a  voluntary  covenant  or  promise  as  has  just  been 


regarded  by  the  common  law 
as  acquiring  an  unincumbered 
estate  i7i  fee  simple  by  wrong  ; 
Litt.  ss.  519,  520)  was  not  bound 
by  a  trust  incumbent  on  the  dis- 
seisee ;  Finch's  case,  4  Inst.  85  ; 
see  also  1  Rep.  139  b.  Finch's 
case  was  not  cited  in  Ee  Nishet  & 
PotCs  contract  ;  and  it  is  respect- 
fully submitted  that  the  latter 
case  was  decided  upon  erroneous 
principles  ;  see  the  writer's 
criticism  in  51  Sol.  J.  141,  155. 


(u)  Ante,  p.  174. 

(y)  See  Lewin  on  Trusts,  10, 
556  sq.,  6th  ed.  ;  8,  867  sq.  12th 
ed. 

{w)  Ante,  p.  79. 

[x)  Mallott  Y.  Wilson,  1903,  2 
Ch.  494. 

{y)  Lewin  on  Trusts,  60  sq., 
6th  ed.  ;   71  sq.,  12th  ed. 

{z)  Lewin  on  Trusts.  114  sq., 
124,  6th  ed.  ;  148  sg-..  161,  12th 
ed.;  1  AVms.  V.  &  P.  504  sq., 
2nci  ed. 
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mentioned  (a).  Trusts  are  said  to  arise  by  operation 
of  law  in  the  following  cases,  when  they  are  created  by 
implication  of  equity  wilhont  any  expression  in  word 
or  act  of  the  parties'  intention  (b),  that  is  to  say  : 
(1)  Where  an  owner  conve_ys  away  his  property  at  Resulting 
law,  but  it  cannot  be  inferred  that  he  intended  to  dk-  *™^*^- 
pose  of  the  beneficial  interest  therein  :  for  instance, 
where  property  is  conveyed  in  trust  for  purposes  which 
fail  or  do  not  exhaust  the  whole  estate  conveyed  (c)  ;  or 
where  one  makes  a  gratuitous  transfer  of  property  at 
law,  but  no  intention  of  gift  can  be  inferred.  (2)  Where 
a  purchaser  of  property  takes  a  conveyance  of  the 
legal  interest  therein  in  the  name  of  another,  and 
there  is  nothing  to  show  that  he  intended  the  other  to 
benefit.  In  these  cases  there  is  said  to  be  a  resulting 
trust  in  favour  of  the  owner  or  purchaser  (d).  (3)  If  Constnutivo 
a  trustee  use  his  position  of  legal  owner  to  obtain  some 
valuable  interest  in  property  for  himself  ;  when  ho 
will  be  held  in  equity  to  be  a  trustee  thereof,  construc- 
tively, for  those  for  whose  benefit  he  was  entrusted 
wiiJi  such  legal  ownei-ship  (e). 

In  the  regidation  of  trust  estates  and  interests  the 
(lourt  of  Chancery  was  generally  guided  by  the  prin- 
ciples applicable  to  estates  and  interests  at  law(/). 
Thus  siin])le  trusts  crtnited  of  ical  or  personal  property  Real  and 
confer  on  cestui  que  iruM  an  intei-est  in  equity  of  the  JJt'ij'l'"'/,, 
nalurc  of  ]cal  or  personal  estate,  as  the  case  may  be  ;  eqniiy. 
so  that  cestui  que  tru.st  of  lands  in  fee  simple  ha^  an 
(!state    in    equity    transmissible    to   his    heirs,    bul    his 
interest    in    chattels  held  on  trust  for  him  will   ]tass 
to  his  executors  or  administrators  (g).     Again,   trusts 

(«)  Richards  v.  Delbridge,  L.  R.  827,  833—835,  Stii  ed. 

IS   Eq.    ]1;     Lcwin   on   Trusts,  (e)  Lewin  on  Tiust.s.    1(10  sq., 

<i()  s//..  Gill  (■(!.  ;  71  sq.,  12tli  vi\.  Htli  cd.  ;  201  sq.,  12th  ed. 

(h)  Lewin    on    'J'rusts,    it.",    i...  (/)  1    Sand.    Uses,   200   (280, 

17l,()lhe(l.  ;  124n.,21G,  12llie(l.  oth  ed.). 

('•)  y?c  irc.9^,  1900,  1  Ch.  H4.  (ij)  Atitf,     pp.      10—22;      see 

('/)  .Sec  I.iewin  on  I'lusts,   12(1  Ji<\\in  on  Tnists.  84,  132  .«</.,  2.")2, 

w/.,  (ith  ed.  ;    1(53  .s^.,  12th  ed.  ;  VM\—i>T2,  «ith  ed.  ;     102,  171  sq. 

2  Wliile&  'I'u.ioi,  L.  ('.  Eci.  82(»,  317,  10r)'.»--lOti3.  I2lh  ed. 
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Equitable       declared  in  favour  of  one  and  his  heirs,  or  of  him  and 

estates  in  i 
simple,  tail  or 


estates  in  fee    ^^^   j^^-^,^    ^j  j^jg    ^^^^^    ^^   q£  j^j^^  f^j,   j-f^^    ^j^   ^^g^^g 


for  life. 


T,iinitation 
of  eqnitahle 
estates. 


Executniy 
trusts. 


In  marriage 
articles. 


equitable  estates  in  fee  simple,  fee  tail,  or  for  life, 
analogous  to  the  legal  estates  conferred  by  similar 
limitations  {h).  But  it  is  not  necessary-,  in  making  a 
declaration  of  trust,  to  use  the  same  technical  expres- 
sions as  are  required  to  limit  estates  at  law  (i).  Thus 
equitable  estates  in  fee  simple  or  tail  may  be  conferred 
without  the  use  of  the  words  heirs  or  heirs  of  the  body, 
if  the  intention  be  clear  (k).  But  where  formal  and 
complete  limitations  of  the  equitable  estate  in  land  are 
made  by  deed  (Z),  an  intention  to  confer  a  fee  must  be 
clearly  expressed  ;  for,  if  not,  such  a  limitation  to  one 
simply,  without  further  words,  will  only  give  him  a  life 
estate  (m),  as  in  the  case  of  a  similar  grant  at  law  {n). 
So  the  rule  is  that,  where  technical  legal  terms  are 
employed  in  a  declaration  of  trust,  they  will  be  con- 
strued in  equity  according  to  their  technical  sense  at 
law  (o).  An  exception  is,  however,  made  in  certain 
cases  of  executory  trusts  ( jit),  when  the  Court  will  have 
regard  to  the  intention  of  their  author  in  construing 
Thus   in   the   case   of 


*  Executed 


technical   terms  (q). 

(h)  ^«/^  pp.  64,  GG,  90, 112,1 14. 

(i)  Ante,  p.  147. 

(k)  Shep.  Toueh.  (Preston's 
ed.),  lOG  ;  Preston  on  Estates, 
ii.  64 — GG ;  Hayes  on  Convey- 
ancing, 91,  92,  5th  ed.  ;  I^win 
on  Trusts,  95,  6th  ed.  ;  124,  12th 
ed.  ;  Williams,  Real  Prop.  165, 
and  executory  13th  ed.  ;  Williams  on  Settle- 
trusts,  ments,  60.  The  opinion  of  these 
distinguished  conveyancers  on 
this  point  is  now  confirmed  ;  i?e 
Tringham's  Triisls,  1904,  2  C'h. 
487  ;  Re  Irwin,  ib.  752,  764  ;  Re 
Oliver's  Settlement,  1905,  1  Ch. 
191  ;  Re  Thur shy's  Settlement, 
1910,  2  Ch.  181,  188,  189. 

(Z)  If  land  be  devised  by  will 
to  trustees  in  fee  on  trust  for  one 
simply,  without  further  words, 
he  takes  the  whole  beneficial 
interest ;  Lewin  on  Trusts,  96, 
6th  ed.  ;   125,  12th  ed. 

(»j)  Re    Whistcni's    Settlement, 


marriage 

1894,  1  Ch.  661,  and  cases  there 
cited  ;  Re  Irwin,  1904,  2  ( 'h.  752  ; 
Re  Thnrshifs  Settlement,  I9(tl, 
2Ch.  181,  188,  189. 

(«)  Ante,  p.  112. 

(o)  LeAsnn  on  Trusts,  96,  6th 
ed.  ;  125,  12th  ed. 

(  p)  *  Trusts  are  said  to  be 
executed  when  the  author  of  the 
trust  has  made  complete  and 
final  limitations  of  the  equitable 
estate  ;  they  are  called  executory 
when  he  has  expressed  a  general 
intention  of  trust  for  some  per- 
son or  persons  to  be  carried  out 
by  some  further  act  or  instru- 
ment, without  exactly  defining 
the  estates  intended  to  be  con- 
ferred ;  as  where  it  is  directed 
that  property  shall  be  .settled 
on  certain  persons  ;  Ijewin  on 
Trusts,  97,  6th  ed.  ;  127,  12th  ed. 

(q)  Lewin  on  Trusts,  97  sq., 
Gthed.      127  5^.,  12th  ed. 
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articles,  where  an  intention  to  provide  for  the  children 
of  the  marriage  is  inferred,  words  which  at  law  would 
confer  an  estate  tail  may  be  construed  in  equity  as 
giving  merely  an  estate  for  life,  followed  by  separate 
and  independent  estates  tail  to  the  children  of  the 
donee  ;  for  the  intention  would  be  defeated  by  vesting 
an  estate  tail  in  one  of  the  parents,  who  could  at  once 
bar  the  entail,  and  so  deprive  the  children  of  all 
benefit  (r).  Similar  regard  to  intention  is  shown  in 
the  construction  of  implied  trusts  (.9).  Thus  an  equit-  Equitable 
able  estate  in  fee  simple  immediately  belongs  to  ever}-  by^mpiica"'"^ 
purchaser  of  freehold  property  the  moment  he  has  tion  to 
signed  a  contract  for  purchase,  provided  the  vendor  of  land. 
has  a  good  title  (i)  ;  and  it  is  understood  that  the  whole 
estate  of  the  vendor  is  contracted  for,  unless  a  smaller 
estate  is  expressly  mentioned,  the  employment  of  the 
word  heirs,  or  of  other  technical  words,  not  being 
essential  (?t).  If,  therefore,  the  purchaser  were  to  die 
intestate  the  moment  after  the  contract,  the  equitable 
estate  in  fee  simple,  which  he  had  just  acquired,  would 
descend  to  his  heir  at  law,  subject,  however,  since  th<^ 
Land  Transfer  Act,  1897  (x),  to  the  interest  which  his 
executors  or  administrator  would  take  therein  for  tb(^  ' 
purpose  of  paying  his  debts.  And  ilu>  vendor  would  be 
a  trustee,  until  he  should  have  made  a  convtyance  of 
the  legal  estate  pursuant  <o  the  contract  for  sale,  in  the 
first  instance  for  the  purchaser's  executors  or  adminis- 
trator, but  if  the  estati^  were  not  required  for  debts  or 
expenses,  then  for  the  purchaser's  heir.  And  if  tlie 
purchaser  should  have  devised  the  lands,  bis  devisee 
would  be  entitled  in  like  manner  as  the  lieir  in  case  of 
his  intestacy  (?/).     So  an  agreement  for  a  lease  for  yeais 

(r)  Lpwin  on  Trusts,  0!)— ]0r>,  Part  I.,  ante,  pp.  20,  T)?.  ir,,  1 10. 

r.f.h  0(1.  ;   128—184,  12th  ed.  l.'W,  l:J!>. 

(s)  Ante,  p.  184.  {>/)  1  Wins.  V.  &  P.  504— ."WO, 

(I)  1  Wms.  V.  &  P.  504— SOC),  .WO— 514,  2n(l  imI.     Formprly  iho 

2n{|  0(1.  hoir  or  (Icvisce  would  hav('  had 

(ii)  Bower  v.  Cooper,  2  Haro,  the  riglit,  t<i  bo  onfurcod  in  equity 

408  ;   1  Wms.  V.  ct  P.  41.  2nd  ed.  to  have  tho  ostnto.  paid  f..r  out 

(,x)  Stat.  CO  (&  (51  Vict.  o.  05,  of      the     deoeasod      purchaser's 
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will  givo  the  lessee  an  estate  in  equity  during  the 
term  (z).  Indeed  equity  regards  the  consequences  of 
any  act  directed  hy  a  legal  agreement  or  a  declaration 
of  trust  as  immediate  ;  for  this  purpose  what  ought  to 
ho  (lone  is  in  equity  considered  as  actually  accom- 
Equitable  pHslied  (a).  For  example,  if  lands  be  directed  to  be 
.state  tail  in   ^^y]^\   jjj^j  \^\^^  monev  to  arise  from  the  sale  be  directed 

landa  to  lje  • 

iiuifhased.  to  be  laid  out  in  the  purchase  of  other  land  to  be 
settled  on  certain  persons  for  life  or  in  tail,  or  in  any 
other  manner,  such  persons  will  be  regarded  in  equity 
as  already  in  possession  of  the  estates  they  are  intended 
to  have  (b).  And  in  the  same  manner  if  money,  from 
whatever  source  arising,  be  directed  to  be  laid  out  in 
the  purchase  of  land  to  be  settled  in  any  manner, 
equity  will  regard  the  persons  on  whom  the  lands  are 
to  be  settled  as  already  in  the  possession  of  their 
estates  (c).  And  in  both  of  the  above  cases  the  estates 
tail  directed  to  be  settled  may  be  barred  before  they  are 
actually  given,  by  a  disposition,  duly  enrolled,  of  the 
lands  which  are  to  be  sold  in  the  one  case,  or  of  the 
money  to  be  laid  out  in  the  other  [d).  Many  other  ex- 
amples of  equitable  or  trust  estates  might  be  furnished. 

Possession  of         At  law,  the  possession  of  cestui  que  trust  in  occupa- 

/Tiyr^"''  ^'^^^^^  ^^  ^^^^  ^'^^^*^^  ^^^  merely  that  of  a  tenant  at  will  to 
his  trustees.  Before  the  Judicature  Acts,  therefore, 
if  he  wished  to  have  the  benefit  of  a  greater  right 
to  maintain  or  recover  possession  than  is  accorded  to 

*  Trust  for        personalty ;  but  since  the  passing  where  a  trust  *  is  declared  for  sale 
.sale.                    of  Stat.  40  &  41  Vict.  c.  .34,  this  of  land  and  division  of  the  pro- 
is  no  longer  the  rule.  ceeds   of    sale   amongst   several 

(2)  Warren  v.  Murray,   1894,  persons,   they   at   once    become 

2  Q-  B-  648.  entitled  to  equitable  interests  in 

(a)  Lewin  on  Trusts,  767,  6th  the  nature  of  personal  estate  in 

ed.  ;    1214,  12th  ed.  their    respective    shares    of    the 

{h)  Re  Clevekmd's  Settled  Es-  purchase  money  ;  see  Wms.  Pers. 

tates,  1893,  3  Ch.  244  ;  i?e  Gosse-  Prop.  419.  420,  17th  ed. 
lin,  1906,  1  Ch.  120.  {d)  Stat.  3  &  4  Will.  IV.  c.  74, 

(c)  1    Sand.    Uses,    300    (324,  ss.  70,  71,  replacing  7  Geo.  IV. 

5th  ed.) ;   see  Wms.  Pers.  Prop.  c.   45  ;   and  39   &   40  Geo.   III. 

447,    448,    17th    ed.     Similarly,  c.  56. 
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tenant  at  will  (c),  ho  must  have  directed  liis  trustees 
to  take  action  for  him,  and  must  liave  sued  tlieui  in 
a  court  of  equity  for  any  breach  of  trust  in  this 
respect  (/).  But  the  effect  of  the  Judicature  Acts  (g) 
appears  to  be  that  the  equitable  right  to  possession  of 
land  enjoyed  by  cestui  que  trust  shall  now  bo  recognised 
and  enforced  in  every  branch  of  the  Court  which  now 
exercises  the  jurisdiction  of  the  old  Superior  Courts, 
both  of  law  and  equity  {h). 

As  regards  free  enjoyment,  an  equitable  tenant  in  l-'rcc  enjoy- 
fee  or  in  tail  has  as  ample  a  right  as  the  tenant  of  a  ^fc"//- «>;<!''"' 
like  estate  at  law  {%)  :   but  an  equitable  tenant  for  life 
may  be  restrained  from  and  is  liable  for  connnittmg 
waste  to  the  same  extent  as  a  legal  tenant  for  life  (k). 
Here  it  may  be  explained  that  a  tenant  in  fee  simple 
at  law  may  in  equity  be  subject  to  perpetual  restrictions  Kcstrictinns 
in  the  use  of  his  land  imposed  by  his  own  agreement  ["J,j'j*]j"'''  "^ 
or  that  of  his  predecessors  in  title  for  the  benefit  of  the  cciuiiy. 
owners  and  occupiers  of  some  other  land  ;  for  instance, 
not  to  build  over  part  of  his  land,  or  not  to  use  any 
house  thereon  as  a  public-house  or  hotel.     Such  an 
equity  may  be  enforced  by  injunction  at  suit  of  such 
oAvners  or  occu})iers  against  the  tenant,  liis  heirs  and 
assigns,  either  of  the  whole  or  part  of  his  estate,  except 
only  (as  in  the  case  of  other  equities  {l))  such  assigns 
as  have  acquired  the  legal  estate  in  the  land  as  i>ur- 
chasers  for  value  without  notice  of  the  restriction  {)n). 

(c)  See    Bac.    Abr.    Trespass  41  Ch.  D.  248,  264 ;    Warreii  v. 

(C.  3)  ;    Ck)le  on  Ejectment,  211  Murray,  1894,  2  Q.  B.  (548  ;   sco 

—213,  287  ;    Asher  v.   Whiihck,  Allen  v.  Woods,  08  L.  T.  143. 
L.  R.  1  Q.  B.  1.  (t)  Ante,  pp.  80,  10!». 

(/)  Doe  cl.  Hodsdenv.  Staple,  (k)  Babr  v.  Sebright,   13  Vh. 

2  T.  K.  684  ;  Goodlitle  d.  Jones  Y.  1).   179;    Lcwin  on  TrusUs,  4SG, 

Jones,  7  T.  R.  43  ;   Doc  d.  Readc  6th   eel.;    711,    12th    cd.  ;   unit, 

V.  Reade,  8  T.  R.  118  ;  Lewiu  on  pp.  115—118. 
'I'nistH,  558,  690,  0th  cd.  ;    871,  {/)  And,   j).    171  ;    sec  Jcs.sel. 

ll»!»l,  ]2tlied.  M.    R.,    20   Ch.    I).    583;     lAtvd 

[g)  Ante,  p.  lOS.  Ksher,  iM.  11..  16  Q.  B.  D.  787  ; 

("/()    ll'(//.s/i  V.  Lonsdale,  21  Gh.  Lindley,  L.  .1..  i^.  7SS. 
1).  9  ;    Furncss  v.  Bond,  4  Times  (»/t)  fciec  Tiilfc  v.  Moxhny,  2  I'll. 

1j.  R.   457  ;    Lou'ther  v.   Hcavrr,  774  ;   licnnls  v.  Cotvlishaw,  9  Ch. 
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I'oMor  of 
ilifipositioii 
of  tnist 
estates. 


Alienatiuu 
fur  debt. 


Cieatidii  and 
transfer  of 
trubt  estates. 

(Signed  will- 
ing required 
for  agi-ee- 
ments  in 
consideration 
of  marriage 
and  sales 
of  land. 


Free  power  of  disposition  inter  vivos  or  by  will  has 
always  been  incident  to  a  trust  estate,  as  it  was  to  an 
estate  in  use  before  the  statute  (n).  But  this  power  is 
of  course  commensurate  with  the  estate  of  the  cestui  que 
trust.  Thus  an  equitable  estate  tail  must  be  barred  in 
the  same  manner  as  an  estate  tail  at  law  ;  that  is  to  say, 
since  1833,  by  deed  duly  em'olled  (o)  and  previously  by 
suffering  a  common  recovery  (p).  So  cestui  que  trust 
of  lands  for  life  only  can  dispose,  for  his  own  benefit,  of 
no  greater  interest  than  during  his  own  life.  But  any 
person  who  is  beneficially  entitled  m  possession  to  an 
equitable  estate  in  land  in  tail  or  for  life,  now  has  the 
powers  of  leasing,  sale  and  other  powers  given  to  a 
tenant  for  life  by  the  Settled  Land  Act,  1882  (q) ;  to 
give  effect  to  which,  he  is  empowered,  equally  with  the 
tenant  of  a  legal  life  estate,  to  convey  the  settled  land 
for  all  the  estate,  which  is  the  subject  of  the  settle- 
ment (r).  Trust  estates  are  now  liable  to  mvoluntary 
alienation  for  debt,  equally  with  legal  estates  :  as  will 
be  further  explained  in  treating  of  creditors'  rights  (s). 

Trusts  or  equitable  estates  may  be  created  and 
passed  from  one  person  to  another,  without  the  use  of 
any  particular  ceremony  or  form  of  ^^■ords  {t).  But,  by 
the  Statute  of  Frauds  (%),  it  is  enacted  (x)  that  no 
action  shall  be  brought  upon  any  agreement  made  upon 

12th  ed. 

(o)  Stat.  3  &  4  Wai.  IV.  c.  74, 
ss.  1,  15,  40. 

(  p)  Cruise  on  Recoveries,  271  ; 
Lewin  on  Trusts,  573  sq.,  6th 
ed. ;  890  sq.,  12th  ed.  ;  a7ite, 
pp.  95—99. 

(<7)  Stat.  45  &  46  Vict.  c.  38, 
ss.  2  (5,  10  (i) ),  58  ;  ante,  pp. 
120—125. 

(/•)  Sect.  20  ;  anh,  pp.  125, 126. 

(s)  Post,  Pt.  I.,  Ch.  xi. 

(t)  1  Sand.  Uses,  315,  316  (343, 
344,  5th  ed.) ;  Lewin  on  Trusts, 
45  sq.,  6th  ed.  ;  53  sq.,  12th  ed. 

{u)  29  Car.  II.  c.  3. 

(.)• )  Sect .  4 ;  Sug.  \.  &  IM  2 1  sry. ; 
1  ^^■mB.  V.  &  r.  3  sq.,  2ud  ed. 


D.  125,  11  Ch.  D.  866  ;  Taite  v. 
Gosling,  11  Ch.  D.  273  ;  Auster- 
berry  v.  Corporation  of  Oldham, 
29  Ch.  D.  750  ;  Spicer  v.  Martin, 
14  App.  Cas.  12  ;  Mackenzie,  v. 
Childers,  43  Ch.  D.  265  ;  Rogers 
V.  Hosegood,  1900,  2  Ch.  388; 
Formby  v.  Barker,  1903,  2  Ch. 
539;  Ellistoti  V.  Eeacher,  1908, 
2  Ch.  376,  665 ;  see  Duke  of 
Bedford  v.  Trustees  of  British 
M^lseum,  2  My.  &  K.  552  ;  Sayers 
V.  CoUytr,  28  Ch.  D.  103  ;  Kiiight 
V.  Sitnmo)ids,189Q,  2  Ch.  294 ;  Beid 
Y.  Bickcr-^taff,  1909,  2  Ch.  305; 
1  Wins.  A'.  &  P.  491  >'/.,  2nd  eil. 

(«)  Ante,   p.    173  ;    Lcwin   on 
Trusts,  572  sq.,  6th  ed.  ;  889  sq.^ 
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coiisidei-cition  of  niarriage,  or  upon  any  contract  or  salo 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  m  writing,  and  signed  by  tiie 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised.  It  is  also 
enacted  (ij),  that  all  declarations  or  creations  of  trusts  Fur  dcdara- 
or  confidences  of  any  lands,  tenements,  or  hereditaments  trusts^uf  laud, 
shall  be  manifested  and  proved  by  some  writing,  signed 
by  the  party  who  is  by  law  enabled  to  declare  such 
trusts,  or  by  his  last  will  in  writing  ;  and  furtlier  (-:), 
that  all  grants  and  assignments  of  any  trust  or  conU-  Fur  assiKn- 
dence  shall  likewise  be  in  writing,  signed  by  the  party  irusrcstates. 
granting  or  assigning  the  same,  or  by  his  last  will. 
Trusts  arising  or  resulthig  from  any  conveyance  of  lands 
or  tenements,  by  implication  or  construction  of  ln^v,  aiul 
trusts  transferred  or  extinguished  by  an  act  or  opera- 
tion of  law,  are  exempted  from  this  statute  (a).  In  tiiu 
transfer  of  equitable  estates  it  is  usual,  in  })ractice,  to 
adopt  conveyances  applicable  to  the  legal  estate  ;  but 
this  is  never  necessary  (b).  If  writhig  is  used,  and 
duly  signed,  in  order  to  satisfy  the  Statute  of  Frauds, 
and  the  intention  to  transfer  is  clear,  an}'  words  ^^'ill 
answer  the  purpose  (c). 

{y)  Soct.  7  ;  Tiertiey  v.  ]Vuoil, 
1!)  Jicav.  330  ;  Vye  v.  Dye,  13 
Q.  Ji.  D.  U7. 

(2)  Sect.  9  ;  see  Wms.  Pers. 
Tiop.  97,  17tli  cd. 

(a)  Sect.  8;seea/i<e,i)p.  184,185. 

(6)  1  Sand.  Uses,  3-42  (377,  5tli 
cd.);  Lewin  oa  Trusts,  573,  Otli 
ed. ;  89U,  I2th  ed. 

(c)  Agreements,  as  a  rule,  now 
bear  a  staiuj)  *  duty  of  sixpeuue, 
which  may  bo  denoted  by  an 
adhesive  stamp,  which  is  to  be 
eaucellcd  by  the  person  by  whom 
tlic  agreement  is  Hrst  cxecuteil. 
J5ut  an  agreeiiiont  fur  tlie  sale  of 
any  cqui  table  estate  or  interest  in 
any  property  whatsoever  is  uo\v 


chargeable    with    the    same    '/// 

valorem   duty   as   if   it   was    an 

actual    conveyance    on   sale   of 

the  estate,    interest  or   property 

agreed  to  be  sold  (see  posl,  Part 

VI.)-     It     may,     however,      bo 

stamped   with   the  same  stamp 

as  an    ordinary  agreement  if    a 

further  cunveyani,e  of  llie  estate 

or  interest  sold  be  contempluted, 

in   which   ease  the  further  con-  *  Stamps  on 

veyanco  must  bo  stamped  with  agivemouLs, 

the  ad  valorem  tint}-,  its  a  rule,  sale.s  of 

within  si.\  months  after  the  lirst  etjuit-iible 

execution     of     tlie     agreement,  estates,  and 

Uccla rations  of  trust  of  any  pro-  d'l  iaratioua 

pcrty  made  l>y  any  anting.  n"l  of  truil. 

being    a    will   or  an  mstrumeut 
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])cvulution 
oi)  death. 


Descc;ub  of 
eu[uitable  fee. 


Formerly,  no 
escheat  of  a 
trust  estate. 


Law  of 

escheat  now 
apph'es  to 
trust  estates. 


Under  the  Land  TmiLsfer  Act,  1897  {d),  (••initablc 
estates  in  fee  simple  devolve,  equally  witii  legal  estates, 
to  tiiB  executors  or  administrator  of  the  deceased  cestui 
que  trust  in  the  first  instance  (e)  ;  the  heir  or  devisee 
nevertheless  retaining  his  beneficial  title  subject  to  the 
executors'  or  administrator's  interest  and  to  their  power 
of  sale  for  pa}  ment  of  debts  or  testamentary  or  adminis- 
tration expenses.  With  regard  to  the  heir's  interest, 
the  descent  of  an  equitable  fee  upon  intestacy  follows 
the  same  course,  as  that  of  the  legal  fee(/);  and, 
therefore,  in  the  case  of  gavelkind  and  borough-Euglish 
lands  (g),  trusts  affecting  them  will  descend  according  to 
the  descendible  quality  of  the  tenure  Qi).  Formerly,  an 
equitable  estate  in  fee  did  not  escheat  to  the  lord  upon 
failure  of  heirs  of  the  cestui  que  trust  (i)  ;  for  a  trust  is 
a  mere  creatiu'e  of  equity,  and  not  a  subject  of  tenure. 
In  such  a  case,  therefore,  the  trustee  held  the  lands 
discharged  from  the  trust  which  had  so  failed  ;  and 
accordingly  had  a  right  to  receive  the  rents  and  profits 
without  being  called  to  account  by  any  one.  In  other 
words,  the  lands  were  thenceforth  his  own  ( j).  But 
from  and  after  the  passing  of  the  Intestates'  Estates 
Act,  1884  (fc),  where  a  person  dies  without  an  heir  and 
intestate  (I)  in  respect  of  any  real  estate  consisting  of 

chargeable  with  ad  valorem  duty 
as  a  settlement,  were  charged  by 
the  Stamp  Act,  1891,  with  a 
stamp  duty  of  10s.  ;  but  it  is  a 
question  whether,  if  made  volun- 
tarily, they  are  now  liable  to  the 
ad  valorem  stamp  duty  imposed 
on  voluntary  conveyances  by 
the  Finance  Act,  1910,  s.  74  ; 
ante,  p.  80,  n.  («).  See  stat.  54  & 
55  Vict.  c.  39,  ss.  1,  7,  8,  22,  59, 
and  1st  schedule,  replacing  stat. 
33  &  34  Vict.  c.  97,  s.  36  & 
schedule;  9  Edw.  VII.  c.  43, 
s.  7  ;  10  Edw.  VII.  c.  8,  s.  74  ; 
Farmer  v.  Commissioners  of 
Inland  Revenue,  1898,2  Q.  B.  141. 
((/)  Stat.  00  &  01  Vict.  c.  (io, 
Tart  1.,  ante,  pp.  29,  85—87,  110, 
133,  139,  187. 


(c)  Re  Soinerville  cfc  Turner's 
Contract,  1903,  2  Ch.  583,  587. 

(/)  ^4tt.'e,  p.  86,  and  pos^,  ch.ix. 

[g)  Ante,  pp.  bdi,  60. 

(/i)  1  Sand.  Uses,  270  (283,  5th 
ed.) ;  Lewin  on  Trusts,  670,  6th 
ed. ;  1061,  12th  ed. 

(i)  I  Sand.  Uses,  288  {302,  5th 
ed.). 

[j)  Burgess  v.  Wheate,  1  Wm. 
Bl.  123,  1  Eden,  177  ;  Tai/lor  v. 
Haygarth,  14  Sim.  8 ;  Davall  v. 
New  River  Co.,  3  De  G.  &  S.  394  ; 
Beale  v.  Symonds,  16  Beav.  406  ; 
Gallard  v,  Hawkins,  27  Ch.  D. 
298. 

(k]  Stat.  47  &  48  Vict.  c.  71, 
s.  4  ;  passed  14th  August,  1884. 

(0  Sec  sect.  7  ;  Re  Wood,  1896, 
2  Ch.  596. 
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any  equitable  estate  or  interest  in  any  corporeal  or 
incorporeal  hereditament,  the  law  of  escheat  shall  apply 
in  the  same  manner  as  if  such  estate  or  interest  were  a 
legal  estate  in  corporeal  hereditaments  (m).  Before  Treason, 
the  abolition  of  forfeiture  for  treason,  it  was  the  better 
opinion  that,  in  the  event  of  high  treason  being  com- 
mitted by  the  ceshd  que  trust  of  an  estate  in  fee  simple, 
his  equitable  estate  would  be  forfeited  to  the  Crown  {n). 

Trustees,  as  we  have  seen  (o),  are  invariabl}'  made  Descent  of 
joint  tenants.     So  that,  if  there  are  more  trustees  than  trustee? 
one,  upon  the  death  of  one  of  them  the  estate  in  any 
land  subject  to  the  trust  vests  at  once  in  the  surviving 
trustees  or  trustee.     Formerly,  upon  the  death  of  a 
sole  or  sole  surviving  trustee  of  lands,  the  legal  estate 
therem  passed  to  his  devisee  or  heir  at  law,  according 
as  he  had  or  had  not  devised  the  same  by  his  will,  in 
each  case  subject  to  the  trust  Qj).     But  now,  by  the 
Conveyancing  Act,  1881,  on  the  death  after  the  year    \ 
1881  of  a  sole  trustee  of  any  freehold  estate  or  interest    i 
of  inheritance  in  any  hereditaments,  the  same  shall, 
notwithstanding  any  testamentary  disposition,  devolve 
to  and  become  vested  in  his  personal  representati\  es,  in 
like  manner  as  if  the  same  were  a  chattel  real  (g).     it  Failure  of 
was  never  precisely  decided,  whether,  m  case  of  the  ^l^^^^f 
failure  of  heirs  of  the  trustee  of  an  estate  in  fee  simple, 
the  lord  takmg  the  land  by  escheat  (r)  was  bound  by 
the  trust ;  for  he  did  not  succeed  to  the  trustees'  estate, 
but  claimed  by  title  paramo mit  {s).     But,  smce  183-4, 

(m)  Sec  ante,  pp.  48,  55.  (q)  Stat.  4-t  &  45  Vict.  c.  41, 

(n)  1  Hale,  P.  C.  249  ;    ante,  s.  30,  amended  as  to  copyholds 

pp.  49,  50.  by  stat.  57  &  5S  \ict.  c.  4U,  s.  88, 

(o)  Ante,  p.  138.  replacing  5U   &  51    Vict.   e.   73, 

(p)  See  VVms.  Couv.  Stat.  171.  s.   45;    seo    VVms.   CAmv.   Stat., 

On  the  death  of  a  bare  trustee  170—170;    lie  Fhilliiiy'i  TnusLs, 

intestate  between  the  7th  Aug.,  20    Ch.    D.    432 ;     lie    Parker's 

1874,  and  the  31st  Dec.,   1881,  Tru^Li,  1894,  1  Ch.  707,  721,  722. 

any  hereditament  of   which   ho  (r)  Anic,  pp.  48,  55. 

was  seised  in  fee  simple  vested  («)  Sec     Lowin      im      Trusts, 

in  his  legal  personal  reprcscuta-  Introd.  11,  15,  210,  0th  oil.  ;    '.», 

tivc  ;   Stat.  38  &  39  Vict.  c.  87,  14,  277,  12th  ed. 


48. 

w.n.p. 
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both  the  lord's  right  of  escheat  and  the  Crown's  right  of 
forfeiture  have  been  taken  away  by  statute  in  the  case 
of  the  faikire  of  heirs  or  corruption  of  the  blood  of  a 
trustee  of  lands  ;  except  so  far  as  he  himself  might  have 
any  beneficial  interest  in  such  lands  {t). 
Appuintmcnt  AVhen  lands  are  vested  in  trustees,  it  is  obvious  that 
trustees.  i^  iii'^y  become  desirable  to  appoint  new  trustees  in  the 
place  of  an}',  who  may  die,  leave  the  country  or  become 
incapable  of  acting  in  the  trust,  or  in  other  events. 
Formerly  this  could  only  be  done  with  the  concurrence 
of  all  the  cestui  que  trusts  being  sid  juris,  or  under  the 
authority  of  the  Court  of  Chancery  {u),  or  by  virtue  of 
an  express  powTr  to  appomt  new  trustees  contamed  in 
the  instrument,  by  which  the  trust  w^as  created  {x).  As 
trusts  were  generally  instituted  for  the  benefit  of  married 
women  and  children,  who,  as  we  shall  see  {y),  were  not 
sui  juris,  it  was  the  practice,  mitil  the  jcai  1860,  to 
insert  such  an  express  power  in  every  well-known  deed 
or  will  creating  a  trust  {z}.  In  1860  an  Act  was  passed 
8tatuiuiy       giving  a  statutory  power  to  appoint  new  trustees,  which, 

power  to 

appoint  new         (t)  Stat.  4  &  5  AVill.  IV.  c.  23,       ss.  15,  46,  47,  and  now  by  50  &  57 

trustees.  replaced  by  13  &  14  A'ict.  c.  60,       Vict.  c.  53,  s.  20. 

Appointment       (u)  New  trustees  might  always  be  appointed   by  the  Court  of 
of  new  Chancery,  under  its  general  jurisdiction  to  execute  trusts,  ujion  the 

trustees  by  institution  of  a  suit  for  that  purpose  :  Howard  v.  Rhodes,  1  Keen, 
the  Court.  581  ;  Coventry  v.  Coventry,  ih.  758  ;  Bodkin  v.  Brunt,  L.  li.  6  Eq. 
580  ;  and  sec  Re  Wrightson,  1908,  1  Ch.  789,  as  to  the  general  juris- 
diction of  the  Court  to  remove  trustees,  who  act  improperly.  Tho 
Trustee  Acts,  1850  and  1852,  empowered  that  Court  to  make  an  order 
appointing  new  trustees,  upon  petition  ;  stats.  13  &  14  Vict.  c.  60, 
s.  32  ;  15  &  16  Vict.  c.  55,  s.  9,  now  replaced  by  56  &  57  Vict.  e.  53, 
s.  25  ;  and  this  jurisdiction  may  now  be  exercised  by  a  judge  in 
chambers  on  summoTis  ;  R.  S.  C,  June,  1889,  Order  LV.  nile  13  a; 
W.  N.,  29th  June,  1889.  The  Court  may  appoint  a  new  trustee  in 
the  place  of  a  trustee  convicted  of  felon}-,  or  adjudged  bankrupt ; 
Btat.  56  &  57  Vict.  c.  53,  s.  25,  replacing  15  &  16  Vict.  e.  55,  s.  9  ; 
46  &  47  Vict.  c.  52,  s.  147.  Since  1860,  trustees  appointed  by  the 
Court  have  had  the  same  powers  in  all  respects  as  the  original  trustees  ; 
Stat.  56  &  57  Vict.  c.  53,  s.  37,  replacing  44  &  45  Vict.  e.  41,  s.  33 ; 
23  &  24  Vict.  c.  145,  s.  27  ;  Wms.  Couv.  Stat.,  181. 

{x)  See  Lewin  on  Trusts,  534  {s)  Davidson,  Pree.  Conv.  vol. 

sq.,  690  sq.,  6th  ed.  ;  803  sq.,  iii.,  pp.  228,  721,  3rd  ed.  ;  Wil- 
1080  sq.,  12th  ed.  liams.  Real  Prop.,  176,  13th  ed. 

(y)  Post,  Ch.  xii. 
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however,  was  applicable  only  on  case  of  instruments 
executed  after  the  Act  (a).  But  the  Conveyanchig  Act, 
1881  (6),  substituted  provisions  for  the  appouitinent 
of  new  trustees  applicable  to  trusts  created  either  before 
or  after  its  commencement ;  and  these  provisions  are 
now  re-enacted  in  the  Trustee  Act,  1893  (c).  Under 
this  Act,  where  a  trustee  is  dead,  or  remahis  out  of 
the  United  Kmgdoni  for  more  than  twehe  months, 
or  desires  to  be  discharged  from  tlie  trusts  or  powers 
reposed  hi  or  conferred  on  him,  or  refuses  or  is  imfit  to 
act  therein,  or  is  incapable  of  actmg  therein,  then  the 
person  or  persons  nomhiated  for  this  purpose  {d)  by  the 
histrumcnt,  if  any,  creatmg  the  trust,  or  if  there  is  no 
such  person,  or  no  such  person  able  and  willhig  to  act, 
then  the  surviving  or  continuing  trustees  or  trustee  (e) 
for  the  time  behig,  or  t  he  personal  representatives  of  the 
last  surviving  or  continuuig  trustee,  may,  by  writmg, 
appohit  a  new  trustee  or  new  trustees.  Every  new 
trustee  so  appointed  is  at  once  mvcsted  with  the  same 
powers  as  an  original  trustee  (/).  On  an  appouitinent 
of  a  new  trustee,  the  number  of  trustees  may  be 
increased.  It  is  not  obligatory  to  appoint  more  than 
one  new  trustee,  where  only  one  trustee  was  origuially 
appointed,  or  to  hll  up  the  origuial  number  of  trustees, 
where  more  than  two  trustees  were  orighuill}'  ap- 
pointed ;  but  ill  the  latter  case,  there  must  be  at  least 
t^Yo  trustees  to  perform  the  trust  {(j). 

formerly    a    person    could    only    retire    and     be  lu-tiivmcnt 

of  trubtcc. 

(a)  Stat.  23  &  24  Vict.  c.  145,  (c)  Including  a  rcfu;<ing  or  re- 
HH.  27,  34  ;  passed  28th  Aug.,  tiring  truster,  if  willing  to  ail 
18G0.                                                         in  appointing  a  new  one  ;   s.  lU, 

(b)  Stat.  44  &  45  Vict.  v.  11,       .'^ub-s.  (4). 

8.  31.  (/)  Sect.  10,  ,suI)S.  (3). 

(c)  Stat.  5G  &  57  Vict.  c.  53,  ((j)  Sect.    10,    sub-s.    (2).     An  Stamps  on 

b.  10.    These  provisions  may  bo  apiJointment  of  a  new  trustee  is  ap(N>intuieul 

excluded  or  varied  by  the  terms  charged  witii   a   .stamp  duty  of  of  i\rw 

of   tho  in.strument  creating  tho  10«.  ;    stat.  54  iV  '>'>  \'i(  t.  c.  'M,  trualev. 

trust;  sec  sub-s.  5.  s.    |,    it    1st  schedule,   replacing 

(d)  See     h'c     W heeler    lO     l)c  33  &  34  \'ict.  c.  U7,  schedule. 
lioehow,  18'JG,  1  Ch.  315. 
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iliscliiirged  from  u  trust  once  accepted — (1)  with  the 
concurrence  of  all  the  cestui  que  trusts  being  sui  juris  ; 
(2)  under  the  authority  of  the  Court  of  Chancery  (/i)  ; 
or  (8)  by  the  appointment  under  an  express  or  statutory 
power  of  a  new  trustee  in  his  place  (i).  But  now, 
by  the  Trustee  Act,  1893  {j),  replacing  a  provision  of 
the  Conveyancing  Act,  1881  {k),  where  there  are  7nore 
than  two  trustees,  a  trustee  may  retire  and  be  dis- 
charged from  the  trust,  without  any  new  trustee  being 
appointed  in  his  place,  upon  his  declarmg  by  deed  his 
desire  to  be  discharged,  and  his  co-trustees,  and  such 
other  person,  if  any,  as  may  be  empowered  to  appomt 
trustees,  consenting  by  deed  to  his  discharge. 

Vestiiig  trust        The  mere  appointment  of  a  new  trustee  does  not 
property  ni       •  ^  j^-^^^  ^^^  lepol  estate  in  the  lands  subject  to  the 

ucw  trustees,    o  o  j 

trust ;  and  it  was  formerly  necessary  for  the  persons, 
who  were  trustees  when  the  appointment  was  made, 
to  execute  a  conveyance  of  their  estate  in  any  land 
subject  to  the  trust  to  the  new  trustee  and  the  con- 
]\iay  now  bo  tmuing  trustees  {I).  In  deeds  of  appointment  of  a  new 
vcstin"-"^  "^  trustee  and  of  discharge  of  a  retiring  trustee  executed 
deehuatiuii.  after  the  year  1881,  the  estate  in  any  land  subject  to 
the  trust  may  be  vested  m  the  future  trustees  simply 
by  a  declaration  to  that  effect  made  by  the  proper 
persons  without  any  conversance.  For,  by  the  Trustee 
Act,  1893  (?/(.),  replacmg  a  provision  of  the  Conveyancmg 
Act,  1881  ('?«),  wdiere  a  deed  by  which  a  new  trustee 
is  appomted  contams  a  declaration  hy  the  appointor  to 
the  effect  that  any  estate  or  mterest  in  any  land  subject 
to  the  trust  shall  vest  in  the  persons  who  by  virtue  of 

(A)  See  Be  CMwi/iid's  Settle-  (k)  Stat.  44  &  45  Vict.  c.  41, 

ment,  1902,  1  Ch.  692.  s.  32. 

(t)  See  Lewin  on  Trusts,  534  (I)  See   Warburton  v.  Sandys, 

sq.,  6th  ed. ;   803  sq.,  12th  ed.  14  Sim.  622. 

ij)  Stat.  56  &  57  Vict.  c.  53,  (m)  Stat.  56  &  57  Vict.  c.  63, 

s.  11,  the  provisions  of  which  may  s.  12. 

be   exchided   or   varied    by   the  (n)  Stat.  44  &  45  Vict.  c.  41, 

terms  of  the  instrument  creating  s.  34. 
the  trust ;  sco  sub-s.  3. 
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the  deed  become  and  are  the  trustees  for  perfonnmg 
the  trust,  that  declaration  shall,  without  any  convej-- 
ance,  operate  to  vest  that  estate  or  interest  in  those 
persons  as  joint  tenants  and  for  the  purposes  of  the 
trust.  And  where  a  deed,  by  which  a  retiring  trustee 
is  discharged  under  the  same  Act,  contains  a  similar 
declaration  hy  the  retiring  and  continuing  trustees,  and 
by  the  other  -person,  if  any,  empoivered  to  appoint  trustees, 
that  declaration  shall,  without  any  conveyance,  operate 
to  vest  in  the  continuing  trustees  alone  as  joint  tenants, 
and  for  the  purposes  of  the  trust,  the  estate  and  interest 
to  which  the  declaration  relates  (o). 


It  is  not  always  possible  to  ol^tain  tlie  concurrence  Vesting 
of  tlie  person  entitled  to  the  legal  estate  in  land  subject 
to  a  trust,  when  it  is  wislied  to  vest  the  estate  in  new 
trustees.  Provision  has,  therefore,  been  made  by 
statute  (p),  that  in  certain  cases  an  order  of  Court  may 
be  made  vesting  any  lands  subject  to  a  trust  in  sucli 
persons  and  for  such  estate  as  shall  be  directed.  Sucli 
an  order  may  be  obtained  if  the  person  seised  or 
possessed  of  lands  on  trust  bo  a  Innatic,  or  an  infant,  or 
out  of  the  jurisdiclion  or  not  to  bo  found,  or  refuse  1o 
convey,  and  in  one  or  two  other  cases  ;  and  Hie  order 
has  the  effect  of  a  conveyance  (g).  It  must  now  ho 
made  in  the  Chancery  Division  (r).     A  similar  order 


(o)  These  provisions  do  not 
extend  to  any  legal  estate  ov 
interest  in  copyhold  or  cnstoniaiy 
land,  or  to  land  conveyed  l)y  way 
<jf  mortgage  for  securing  money 
subject  to  the  trust  ;  stat.  ;")() 
&  57  Vict.  c.  53,  s.  12,  sub-s.  (;)). 
*A  conveyance  of  property  made 
for  effectuating  the  appointment 
of  a  new  trustee  or  tlie  retire- 
ment of  a  trustee  is  charged  witli 
a  stamp  duty  of  10*.  ;  see  stat. 
54  &  55  Vict.  c.  39,  s.  G2,  re- 
placing 33  &  34  Vict.  c.  97,  s.  78  ; 
llmUjett  v.  Commis-siuncis  of  In- 
land Jitrenue,  3  Ex.  1).  ^ti ;  stats. 
2  Edw.  Vll.  C.  7,  3.  "J;    10  K.lw. 


VI  r.  c.  8,  s.  74  (6) ;  ante,  p.  Ifl."), 
n.  (g). 

ip)  Stats.  53  Vict.  c.  5,  s.  135  ; 
50  &  67  Vict.  c.  53,  s.  20,  re- 
placing 13  &  14  Vict.  c.  GO  ;  15  & 
10  Vict.  0.  55,  which  replaced  11 
Geo.  I\^  &  1  Will.  IV.  c.  (K). 
4  &  5  Will.  IV.  c.  2,3,  and  1  &  2  *  Stamps  on 
Vict.  c.  69.  convi  yanoo 

(q)  iSee   stats.    53    Vict.    c.    5,  on  apiviint- 
s.  135  (3)  ;   50  &  57  Vict.  c.  53,  nient  of  now 
s.  32.     The  order  is  chargeable  trust*-*', 
with  stamp  duty  aa  a  convey- 
ance :  ante,  note  (o). 

(r)  Ante,  p.  lOS.  See  stat. 
1  \'.  2  Goo.  V.  c.  40.  s.  1,  amending 
53  \'iot.  c.  5,  3.  135  (whicli,  in  tho 
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County 
(Vnirts. 


may  ho  mndo,  vosiing  Linds  in  ilio  fiiinro  trustops, 
on  or  after  an  appointment  of  new  trustees  by  the 
Court  (s).  Since  1865,  the  County  Courts  have  had 
the  jurisdiction  of  the  Court  of  Chancery  to  enforce  the 
execution  of  trusts  and  under  the  Trustee  Acts,  in  cases 
concerning  trust  property  to  the  vahie  of  £500  (i). 


Judicial 
trustee. 


The  Judicial  Trustees  Act,  189G  (u),  empowers  the 
Court  (x),  on  the  application  of  a  person  creating  or 
intending  to  create  a  trust  or  of  a  trustee  or  beneficiary, 
to  appoint  a  judicial  trustee  of  the  trust  (who  is  to  be 
subject  to  the  control  and  supervision  of  the  Court  as 
an  officer  thereof,  and  may  be  remunerated),  either 
jointly  with  any  other  person  or  a  sole  trustee,  and,  if 
sufficient  cause  is  shown,  in  the  place  of  all  or  any  of 
the  existing  trustees. 


Public 
trustee. 


The  Pul)lic  Trustee  Act,  1906  (ij),  established  the 
office  of  public  trustee  (z).  The  public  trustee  may 
act  as  an  ordinary  trustee  either  alone  or  jointly  with 
any  private  trustee  or  trustees,  and  when  so  acting 
has  the  same  powers,  duties,  and  lialiilities  as  a  private 
trustee  (a).     And  he  may  be  appointed  to  be  an  original 


case  of  a  lunatic  trustee,  gave 
tliese  powers  to  the  Judge  in 
T^unacy),  lie  Langdah,  1901,  1 
f'h.  3.  But  such  orders  may  be 
made  as  to  lands  in  the  counties 
of  Lancaster  or  Durham,  by 
the  Chancery  Courts  of  those 
counties  ;  stat.  56  &  57  Vict. 
c.  53,  s.  46. 

(5)  Stat.  56  &  57  Vict.  c.  53, 
s.  26  ;  ante,  p.  194,  n.  {u). 

(i)  Stats.  56  &  57  Vict.  c.  53, 
s.  46  ;  51  &  52  Vict.  c.  43,  s.  67, 
replacing  28  &  29  Vict.  c.  99, 
s.  1  ;  30  &  31  Vict.  c.  142,  s.  9. 

(u)  Stat.  59  &  60  Vict.  c.  35, 
s.  1,  which  came  into  operation 
on  the  1st  May,  1897. 

(a;)  That  is,  the  High  Court,  a 
Palatine  Court  as  respects  trusts 
within  its  jurisdiction,  or  any 
county  court  judge  to  whom  the 


jurisdiction  may  be  assigned  ; 
sect.  2. 

{y)  Stat.  6  Edw.  VII.  c.  55, 
which  came  into  operation  on 
the  1st  Jan.,  1908;  s.  16.  See 
the  PubHc  Trustee  Rules,  1912  ; 
W.  N.  27th  April,  1912;  and 
Fees  Order,  1912  ;  W.  N.  11th 
May,  1912. 

(z)  Sect.  1,  sub-s.  1.  The 
public  trustee  is  a  corporation 
sole  under  that  name  ;   sub-s.  2. 

(a)  Sect.  2,  sub-s.  2.  The  pub- 
lic trustee  may  decline  to  accept 
any  trust,  and  may  not  accept 
any  trust  which  involves  the 
management  or  carrying  on  of 
any  business  (except  where  au- 
thorised by  the  rules  under  the 
Act  to  do  so),  or  anj'  trust  under 
a  deed  of  arrangement  for  tlie 
benefit     of     creditors,    or     the 
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or  a  now  or  an  additional  trusteo,  unless  the  instru- 
ment creating  the  trust  contains  a  direction  to  the 
contrary  ;  in  which  case,  however,  he  may  nevertheless 
be  appointed  trustee  by  order  of  the  Court  (b).    And 
where  the  public  trustee  has  been  appointed  a  trustee  Retirement 
of  any  trust,  a  co-trustee  may  retire  from  the  trust  ^vherT^^ublic 
under  the  above-mentioned  provisions  of  the  Trustee  trustee 
Act,  1893  (c),  notwithstanding  that  there  arc  nut  more  '"^PP^'" 
than  two  trustees,  and  without  the  consents  required 
by  those  provisions  (d).    The  public  trustee  may  also  Custodian 
be  appointed  to  be  custodian  trustee  of  any  trust ;  *^"***^' 
when  the  trust  property  is  to  be  transferred  to  him 
as  if  he  were  sole  trustee,  but  the  management  thereof 
and  the  exercise  of  any  power  or  discretion  exercisable 
by  the  trustees  under  the  trust  will  remain  vested  in 
the  other  trustees  (e).     The  public  trustee  may  also 
be  appointed  to  be  a  judicial  trustee  (/). 

It  remains  to  add  that,  though  the  Judicature  Acts 
provided  for  the  direct  recognition  and  enforcement  of 
equitable  rights  in  the  courts  thereby  estal^lished,  wliich 
are  courts  of  law  as  well  as  of  equity  (</),  they  have  not 
altered  the  nature  of  an  equitable  estate  (h).  The 
terms  legal  and  equitable  estate  are  still  m  use  ;  and  tlie  j.osal  e.ofafp. 
legal  estate  in  lands  may  still  be  vested  in  some  other 
person  than  the  beneficial  owner.  Every  purchaser  of 
landed  property  has,  therefore,  a  right  to  a  good  title 

administration  of  any  estate 
known  or  believed  by  him  to  be  in- 
solvent, or  any  trust  exclusively 
for  religious  or  charital)Ic  })ur- 
poses,  or  the  trusts  of  any  instru- 
ment made  solely  by  way  of 
security  for  money ;  sect.  2, 
sub-ss.  3, 4,  5  ;  see  Public  Trustee 
Rules,  1912,  Nos.  G— 11. 

(b)  Sect.  5,  sub-ss.  1,  3;  see 
s.  15 ;  lie  Leslie  s  Hassop 
Kdatcs,  1911,  1  Ch.  GU  ;  Re 
Firth,  1912,  1  Oh.  80G. 

{(•■)  Ante,  p.  19(). 

(d)  Sect.  5,  sub-s.  2. 

(r)  .Sect.    -i.     Under    sul)-s.    W 


any  incorporated  banking  or  in- 
surance or  guarantee  or  trust 
company  or  other  body  corporate 
for  tlic  time  being  empowered 
to  undertake  trusts  may  act  as 
custotlian  trustee  in  the  same 
manner  as  the  public  trustee 
may  ;  see  Public  Trustee  Rule.i, 
1912,  No.  30. 

{/)  Sect.  2,  sub-s.  I. 

(7)  Ante.  p.  1G9. 

(h)  Clements  v.  Mallhrw.^.  1 1 
Q.  ]i.  1).  808,  814  ;  Jo.ifph  v. 
Li/oiuf,  ir.  Q.  11.  D.  280  ;  llnllas 
V.  Uol}insou,  Ih.,  2H8  ;  sn-  mil' , 
jip.  IS2,  18:{. 
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both  at  law  and  in  equity  ;  and  if  the  legal  estate 
should  be  vested  in  a  trustee,  or  any  person  other  than 
the  vendor,  the  concurrence  of  such  trustee  or  other 
person  must  be  obtained  for  the  purpose  of  vesting  the 
legal  estate  in  the  purchaser,  or,  if  he  should  please,  in  a 
new  trustee  of  his  own  choosing.  When  a  person  has 
an  estate  at  law,  and  does  not  hold  it  subject  to  any 
trust,  he  has  of  course  the  same  estate  in  equity,  but 
without  any  occasion  for  resorting  to  its  aid.  To  him, 
therefore,  the  doctrine  of  trusts  does  not  apply  :  his 
legal  title  is  sufficient ;  the  law  declares  the  nature  and 
incidents  of  his  estate,  and  equity  has  no  ground  for 
interference  (i). 


We  shall  now  take  leave  of  equity  and  equitable 
estates,  and  proceed,  in  tlie  next  chapter,  to  explain  a 
modern  conveyance. 

(f)  See  Brydges  v.  Brydges,  3  Ves.  120,  127;    Selhy  v.  Ahton,  ib., 
339. 
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CHAPTER  VIII. 

OF    A    MODERN    CONVEYANCE. 

In  modern  times,  clown  to  the  year  1841,  the  kmd  i^ase  and 
of  conveyance  employed,  on  every  ordinary  pm'chase 
of  a  freehold  estate,  was  called  a  lease  and  release  ; 
and  for  every  such  transaction,  two  deeds  were  always 
requii-ed.  From  that  time  to  the  year  1845,  the  Release, 
ordinary  method  of  conveyance  was  a  release  merely, 
or,  more  acciiratel}',  a  release  made  m  pursuance  of 
the  Act  (a)  for  rendering  a  release  as  effectual  as  a 
lease  and  release.  The  object  of  this  Act  was  merely 
to  save  the  expense  of  two  deeds  to  every  purchase,  by 
rendering  the  lease  unnecessary.  Since  1845  free- 
holds have  been  transferable  by  deed  of  grant  alone  (h). 
But  as  a  lease  and  reh-aso  was  so  long  tlie  usual  method 
of  conveyance,  the  nature  of  a  conveyance  by  lease 
and  release  should  still  form  a  subject  of  the  student's 
inquiry  ;    and  with  this  we  will  accordingly  l)egm. 

It  has  been  already  explained  (o)  that,  in  the  view  a  lease  ftir 
of  the  early  law,  a  lease  of  land  for  a  term  of  years  J"-''"''- 
was  a  matter  of  contract  rather  than  of  transfer  of 
property  ;    and,  for  the  purpose  of  an  action  for  ilie 
recovery  of  the  land,  the  possession  of  the  lessee  was 
that  of  a  mere  baihff  for  his  lessor,  who  remained 
seised  of  the  freehold.     Still,  after  a  lessee  for  years 
had  actually  entered  into  possession  of  the  land  umler  Entry  nn.l.r 
his  lease — and  entry,  in  ancient  times,  was  absolutely  "  *"'''^'" 

(o)  Stat.  4  &  5   Vict,   c   21,  (h)  Stals.   7  &  8  Vict.  o.  7ti, 

repealeil  by  stat.  37  &  :{S  \iit.       ss.  2.  Ill  ;  8  &  !»  Vict,  c  loi',,  s.  2. 
c.  iU).  (c)  Ante,  pp.  1(5,  17,  2:5.  CI. 
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Transfer 
of  lessor's 
estate  to 
lessee. 


A  release. 


In  eon - 
venience  of 
lease  with 
entry. 


necessary  to  make  a  complete  lease  (d) — the  relative 
position  of  the  parties  was  substantially  altered.  The 
lessor's  proprietary  interest  in  the  land,  tliougli  tech- 
nically ifc  ](iiiiiiii('d  a  freeholding,  was  divorced  from 
actual  possession  ;  thus  it  became  a  mere  right,  anlil- 
corporcal  hereditament  (e).  If,  therefore,  the  lessor 
wished  to  transfer  his  proprietary  right  to  the  lessee, 
a  feoffment  with  livery  of  seisin  would  have  been  out 
of  place  between  them  ;  for  the  essential  part  of  this 
mode  of  assurance  was  the  transfer  of  actual  posses- 
sion made  by  the  livery  of  seisin  ;  and  it  was  impossil)le 
to.  transfer  to  the  lessee  the  actual  possession  which  he 
already  enjoyed  (/).  In  this  case  it  is  obvious  that 
tlie  end  desired  was  the  transfer  of  a  right  to  land, 
without  the  possession  of  anything  corporeal ;  and,  as 
we  have  seen,  the  common  law  required  this  to  l)e 
accomplished  by  the  delivery  of  a  sealed  writing,  that 
is,  by  deed  (</).  And  a  deed  by  which  a  freeholder 
conve^^ed  all  his  estate  in  land  to  one  who  was  in 
actual  possession  thereof  with  his  privity,  was  termed 
a  release  (//).  To  a  lease  and  release  of  this  kind,  it  is 
obvious  that  the  same  objection  applies  as  to  a  feoff- 
ment :  the  inconvenience  of  actually  going  on  the 
premises  is  not  obviated  ;  for  the  tenant  must  enter 
before  he  can  receive  the  release.  In  the  very  early 
periods  of  our  history,  this  kind  of  circuitous  convey- 
ance was,  however,  occasionally  used.  A  lease  was 
made  for  one,  two,  or  three  years,  completed  by  the 
actual  entry  of  the  lessee  for  the  express  purpose  of 
enabling  him  to  receive  a  release  of  the  inheritance, 
which  was  accordingly  made  to  him  a  short  time 
afterwards.  The  lease  and  release,  executed  in  this 
manner,  transferred  the  freehold  of  the  releasor  as 
effectually  as  if  it  had  been  conveyed  by  feoffment  (■?"). 


(d)  Litt.  s.  459  ;  Co.  Litt.  270  a. 

(e)  See  ante,  pp.  5,  30. 

(/)  Litt.  s.  460;    Gilb.  Uses, 
]0:i(223,  Srded.). 


(fir)  Ante,  p.  31. 

(h)  Litt.     ss.     444^61  ;    Co. 
Litt.  270  b,  271  a. 

(0  2  Sand.  Uses,  61  (74,5thed.). 
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But  a  lease  and  release  would  never  have  obtained  the 
prevalence  they  afterward;^  acquired  had  not  a  method 
been  found  out  of  making  a  lease,  without  the  necessity 
of  actual  entry  by  the  lessee. 


sail' 


The  Statute  of  Uses  (k)  was  the  means  of  accom-  The  Statute 
plishing  this  desirable  object.     This  statute,  it  may  be  "     ''*^^" 
remembered,  enacts,  that  when  any  person  is  seised 
of  lands  to  the  use  of  another,  he  that  has  the  use 
shall  be  deemed  in  lawful  seisin  and  possession  of  the 
lands,  for  the  same  estate  as  he  has  in  the  use.     Now 
we  have  seen  (l)  that,  before  the  Statute  of  Uses,  if  a  Bargain  and 
bargain  were  made  for  the  sale  of  an  estate,  and  the 
pui'chase-money  paid,  but  no  feoffment  were  executed 
to  the  purchaser,  the  Court  of  Chancery  considered 
that  the  estate  ought   in   conscience   immediately  to 
belong  to  the  person  who  paid  the  mone_y,  and,  tliere- 
fore,  held  the  bargainor  or  vendor  to  be  immediately 
seised  of  the  lands  in  question  to  the  use  of  the  pur- 
chaser (m).     This  proper  and  equitable  doctrine  of  the 
Court  of  Chancery  had  rather  a  curious  effect  when 
the  Statute  of  Uses  came  into  operation  ;   for,  as  by 
means  of  a  contract  of  this  kind  the  purchaser  became 
entitled  to  the  use  of  the  land,  so,  after  the  passing  of 
the  statute,  he  became  at  once  entitled,  on  payment 
of  his  purchase-money,  to  the  lawful  seisin  and  posses- 
sion :    or  rather,  he  was  d(H>med  really  to  have,  by 
force  of  the  statute,  such  seisin  and  possession,  so  far 
at  least  as  it  was  possible  to  consider  a  man  in  posses- 
sion, who  in  fact  was  not  {n).     It  consequently  came 
to  pass  that  the  seisin  was  thus  transferred  from  onu 
person  to  another,  by  a  mere  bargain  and  sale,  that  i^^. 
by  a  contract  for  sale  and  payment  of  money  without 
the  necessity  of  a  fcoffinent,  or  even  of  a  deed  (o). 


10. 


{k)  27] fen.  VI 11. 

(0  A7ite,Y).  173. 

(m)  2  Sand.  Uses,  4:5  ('ul.  nili 


rd.)  ;  Gilb.  Uses,  40  (M,  3rd  ed.). 
(h)  Anlf.y.  17(iil-  n.  (/). 
(o)  Dyer,  22'.t  a  ;    Com.   DiK., 
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Bargains  and 
sales  of 
estates  of  free- 
liold  required 
to  be  by  deed 
enrolled. 


A  loopliolrt 
discovered  in 
tlie  statute. 


Bargain  and 
■sale  for  a  year. 


The  results  of  the  statute,  in  this  particular,  were, 
however,  removed  by  another  Act  of  Parliament  (p), 
passed  in  the  same  year,  and  requiring  that  every 
bargain  and  sale  of  any  estate  of  inheritance  or  freehold 
should  be  made  by  deed  indented  and  enrolled,  within 
six  months  (which  means  lunar  months  (q))  from  the 
date,  in  one  of  the  Courts  of  Eecord  at  Westminster, 
or  before  the  custos  rotulorum  and  two  justices  of  the 
peace  and  the  clerk  of  the  peace  for  the  county  in  which 
the  lands  lay,  or  two  of  them  at  least,  whereof  the  clerk 
of  the  peace  should  be  one.  A  stop  was  thus  put  to  the 
secret  conveyance  of  estates  by  mere  contract  and 
payment  of  money.  For  a  deed  entered  on  the  records 
of  a  court  is  of  course  open  to  public  inspection  ;  and 
the  expense  of  enrolment  was,  in  some  degree,  a 
counterbalance  to  the  inconvenience  of  going  to  the 
lands  to  give  livery  of  seisin.  It  was  not  long,  however, 
I)efore  a  loophole  was  discovered  in  this  latter  statute, 
through  which,  after  a  few  had  ventured  to  pass,  all 
the  world  soon  followed.  It  was  perceived  that  the  Act 
spoke  only  of  estates  of  inlieritance  or  freehold,  and  was 
silent,  as  to  bargains  and  sales  for  a  mere  term  of  years, 
which  is  not  a  freehold.     A  l)aro;ain  and  sale  of  lands 


Bargain  and  Sale  (B.  1,4);  Gilb. 
Uses,  87,  271  (179,  475,  3rd  ed.). 
Before  the  Statute  of  Uses  a 
bargain  and  sale  of  lands  would 
raise  a  use  of  the  estate  in  fee 
simple,  without  mention  of  the 
bargainee's  heirs  ;  for  it  was  pre- 
sumed that  tlie  purchase-money 
was  paid  for  the  whole  of  the 
bargainor's  estate.  But  since 
the  Statute  it  has  been  con- 
sidered that  a  bargain  and  sale 
of  lands  to  one  simply,  without 
mentioning  his  heirs,  will  only 
give  him  a  life  estate  at  law 
under  the  Statute  ;  1  Rep.  87  b  ; 
Gilb.  Uses,  18,  62,  76  &  n.,  '839  ; 
1  Sand.  Uses,  122. 

(p)  27  Hen.  VIII.  c.  16.  It 
appears  that  this  Act  was  not 
passed    merely    to    remedy    the 


effect  of  the  Statute  of  Uses  upon 
bargains  and  sales  of  land,  but 
was  all  that  was  allowed  by 
Parhament  to  pass  of  a  general 
scheme  for  the  registration  of 
conveyances  of  land ;  see  an 
article  by  Mr.  W.  S.  Holds  worth 
on  the  Political  Causes  which 
.shaped  the  Statute  of  Uses  in 
26  Harvard  Law  Review,  108, 
115  &  n.  (41),  117  sq.  Deeds  of 
bargain  and  sale  may  now  be  en- 
rolled in  the  Central  Office  of  the 
Supreme  Court ;  stats.  36  &  37 
Vict.  c.  66,  ss.  16,  17  ;  42  &  43 
Vict.  c.  78;  R.  S.  C,  1883, 
Order  LXL,  rule  9. 

(q)  See  Bruner  v.  Moore,  1904, 
1  Oil.  .305;  Stat.  52  &  53  Vict, 
c.  63,  s.  3,  replacing  13  &  14  Vict, 
c.  21,s.  4. 
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for  a  3'ear  only  was  not  therefore  affected  by  the  Act  (r), 
but  remained  still  capable  of  being  accomplished  by 
word  of  month  and  payment  of  money.     The  entry  on 
the  part  of  the  tenant,  requu'ed  by  the  law  (s),  was 
supplied  by  the  Statute  of  Uses  ;   which,  by  its  own 
force,  placed  him  in  legal  intendment  in  possession  for 
the  same  estate  as  he  had  in  the  use,  that  is,  for  the 
term  bargained  and  sold  to  him  {t).     And  as  any  pecu- 
niary payment,  however  small,  was  considered  sufficient 
to  raise  a  use  (u),  it  followed  that  if  A.,  a  person  seised 
in  fee  simple,  bargamed  and  sold  his  lands  to  B.  for 
one  year  in  consideration  of  ten  shillings  paid  by  B. 
to  A.,  B.  became,  m  law,  at  once  possessed  of  an  estate 
in  the   lands  for  the  term  of  one  year,  in  the  same 
manner  as  if  he  had  actually  entered  on  the  premises 
under  a   regular  lease.     Here,   then,   was   an  oppor- 
tunity of  making  a  conveyance  of  the  whole  fee  simple, 
without  livery  of  seisin,  entry  or  enrolment.     When 
tlie  bargain  and  sale  for  a  year  was  made,  A.  had 
simply  to  release  by  deed  to  B.  and  his  heirs  his  (A.'s) 
estate  and  interest  in  the  premises,  and  B.  became  at 
once  seised  of  the  lands  for  an  estate  in  fee  simple. 
Tills  bargain  and  sale  for  a  year,  followed  by  a  release, 
is   the   modern   conveyance   by   lease  and  release — a  l^easc  and 
method  which  was  hrst  practised  by  Sir  Francis  Moore, 
serjount-at-law,   at   the   request,   it  is   said,   of   Lord 
Norris,  in  order  that  some  of  his  relations  might  nol 
know  what  conveyance  or  settlement  ho  should  make 
of  his  estate  (v)  ;    and  although  the  efficiency  of  this 
method  was  at  first  doubted  {x),  it  was,  for  more  than 
two  centuries,  the  common  means  of  conveying  lands 
in  this  country.     It  will  be  observed  that  the  bargain 
and  sale  (or  lease  as  it  was  called)  for  a  year  deriM'd 

(r)  Gilb.  Uses,  98,  296  (214, 
502,  3rd  ed.) ;  2  Sand.  Uses,  63 
(75,  5th  ed.). 

(5)  Ante,  pp.  159,  203. 

(0  CJilb.  Ubca,  101  (2-':i,  :h-.l 
cd.). 


^ 


(it)  2  Saud.  Uses,  47  (57,  5lli 


ed.) 

(v)  2  Prcst.  CVmv.  219. 

(x)  Sugd.  iu)t«  to  tJilli.  Vtics, 
328  ;  2  Picst.  Cuuv.  231  ;  2  I'oiib. 
Eq.  12. 
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its  elTect  from  the  Statute  of  Uses  ;  the  release  was 
quite  iiidepeiidont  of  that  statute,  having  existed  long 
before,  and  being  as  ancient  as  the  common  law  itself  {y). 
The  Statute  of  Uses  was  employed  in  the  conveyance 
by  lease  and  release  only  for  the  purpose  of  giving  to 
the  intended  releasee,  without  his  actually  entering 
on  the  lands,  such  an  estate  as  would  enable  him  to 
receive  the  release.  When  this  estate  for  one  year 
was  obtained  by  the  lease,  the  Statute  of  Uses  had 
performed  its  part,  and  the  fee  simple  was  conveyed 
to  the  releasee  by  the  release  alone.  The  release 
would,  before  the  Statute  of  Uses,  have  conveyed  the 
fee  simple  to  the  releasee,  supposing  him  to  have 
obtained  that  possession  for  one  year,  which,  after  the 
statute,  was  given  him  by  the  lease.  After  the  pass- 
ing of  the  Statute  of  Frauds  {z),  it  became  necessary 
Bargain  aud  that  cvery  bargain  and  sale  of  lands  for  a  year  should 
iiuILt^be^m^*"  '■'^  l^*-^^  ^^^^  writing,  as  no  pecuniary  rent  was  ever 
wiitiiig.  reserved,  the  consideration  being  usuallj-  five  shillings, 

the  receipt  of  which  was  acknowledged,  though  in  fact 
it  Avas  never  paid.  And  the  bargain  and  sale,  or  Icaso 
for  a  year,  was  usually  made  by  deed,  though  this  was 
not  absolutely  necessary.  It  was  generally  dated  the 
day  before  the  date  of  the  release,  though  executed  on 
the  same  day  as  the  release,  immediately  before  the 
The  estate      execution  of  the  latter  (a).    On  a  conveyance  by  release 

must  have      fiQiix  a  freeholder  in  fee  to  his  lessee  for  years  in  posses- 
been  maiked  "^  ^ 
out.               sion  of  the  land,  whether  by  entry  or  under  the  Statute 

of  Uses,  it  was  as  necessary  as  it  was  in  a  feoffment, 

that  the  estate  to  be  taken  by  the  latter  should  be 

duly  marked  out ;  so  that  he  would  take  no  fee,  even 

though  the  lessor  released  all  his  estate  to  him,  unless 

the  estate  were  released  to  him  and  his  hens  [h). 

(y)  Sugd.  note  to  Gilb.  Uses,  forms  of  deeds  of  lease  and  re- 

229.  lease. 

{z)  Stat.  29  C'ai'.  II.  c.  3  ;  ante,  (h)  Litt.  s.  4135  ;    see  ante,  p. 

p.  157.  HS. 

(«)  >See  Appendix  (A)  for  the 
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This  cumljious  contrivance  of  two  deeds  to  everv  Act  abolish- 
purchase  continued  in  constant  use  down  to  the  year  |"^  ./^^.^j^j!)*" 
1841,  when  the  Act  was  passed  to  which  we  have 
before  referred  (c).  This  Act  provided  that  every 
deed  of  release  of  a  freehold  estate,  which  should  be 
expressed  to  be  made  in  pursuance  of  the  Act,  should 
be  as  effectual  as  if  the  releasing  party  had  also  executed, 
in  due  form,  a  lease  for  a  year,  for  giving  effect  to 
Huch  release,  although  no  such  lease  for  a  year  should 
be  executed. 

In  the  year  1845,  it  was  provided  by  the  iieal  ileal  i'lo- 
Property  Act,  1845  (d),  that  after  the  1st  of  October,  fj^^'"''^' 
1845,  all  corporeal  tenements  and  hereditaments  shall, 
as  regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  (jrant  as  well  as  in  liNcry.j 
AV'e  have  seen  that,  at  common  law,  corporeal  here- 
ditaments were  said  to  lie  in  liver}',  as  being  trans- 
ferable  by  delivery  of  possession  ;    while  incorporeal 
hereditaments  were  said   to  lie  in  grant,   because  a 
deed  of  grant  was  recpiired  to  con\'ey  them,  if  desired 
to  bo  transferred  apart  from  the  possession  of  any- 
thing corporeal  {e).     Hinco  this  enactment,  therefore,  Juuclmki.-, 
a  simple   deed   of  grant  has   been  sufficient  for   the  fl!|."i,jp'|jy 
transfer  of  all  freehold  estates  in  possession,  or  coriiu-  decdof  granJ. 
real   hereditaments  (/).     And    the    metliod   so   iulru- 
duced  of  conveying  fieehulds   by   deed  of  grunt  has 
ever  since  superseded  all  utliers  in  practice. 

The  freehold  possession  or  legal  seisin  being  thus  The  estate 
capable  of  bemg  transferred  Ijy  a  deed  of  grant  (g),  i,"arked  "ut.* 

(c)  Stat.  4  &  5  Vict.  c.  21,  re-  without  livery  of  seisin  or  a  prior 

pealed     as     obsolete     by     fstat.  lease. 

37    &    38    Viet.     e.    !•(>  ;     (nitr,  («■)  .Ih/c,  p.  31. 

p.  201.  (/)  .1"''-  P-  30. 

(il)  Slat.   S   &   il   N'iet.   v.    H.Mi.  {,/)  See    Copcslakr    v.     Jl»i»i, 

s.  2.  This  Act  repealed  Stat.  7&  S  1008,  2    C'h.   10,  aud   artiiies  by 

Viet.  e.  70.  s.s.  2,   13,  providing'  the  clitor  in  r>l  Sol.  .1.   »7S.  100. 

that  after  the  year  18M  fnelu.ld  52  Sul.  J.  510,  527  ;    CttndiJJ  v. 

land  might  bc'coiiveyed  by  deed  Filzsiininunn,  l"Jll,  1  K.  13.  513. 


208  <>i'"    OOKPOKEAIi    HKKKDITAMKN'J'H. 

there  is  the  same  necessity  now  as  there  was  when 
a  feoffment  or  release  was  employed,  that  tlie  estate 
which   the   purchaser  is   to   take   should   Ije   marked 
out  Qi).     In  deeds  executed  after  the  year  1881,  how- 
ever, it  is  sufficient,  in  the  limitation  of  an  estate  in 
fee  simple,  to  use  the  words  in  fee  simple,  without  the 
word  heirs ;  and  in  the  limitation  of  an  estate  in  tail, 
to  use  the  words  in  tail,  without  the  words  heirs  of  the 
body  ;   and  in  the  limitation  of  an  estate  in  tail  male 
or  in  tail  female,  to  use  the  words  in  tail  male  or  in 
tail  female,  as  the  case  requires,  without  the  words 
heirs  male  of  the  body  or  heirs  female  of  the  body  (i). 
These   expressions   were   autliorised   by   the   Convey- 
ancing Act,  1881.     But  this  Act  did  not  abolish  the 
rule,,  that,  without  proper  words  of  limitation,  a  grantee 
of  land  can  only  take  a  life  estate  ( j).     It  follows,  there- 
fore, that  at  the  present  day  the  limitation  by  deed  of 
estates  in  fee  or  in  tail  must  be  made,  either  by  making 
use  of  the  old  words  of  inlieritance  or  procreation  (/c), 
as  heirs,  heirs' of  the  body,  &c.,  or  else  by  employing 
the  exact  expressions  mentioned  in  the  Act.     Thus  if 
a   man  has  purchased   an  estate  m  fee  simple,  the 
conveyance  must  be  expressed   to   be  made  to  him 
and  Ids  heirs,  or  to  him  in  fee  simple ;    for  the  con- 
struction of  all  conveyances,  wills  only  excepted,  is  in 
this  respect  the  same  ;   and  a  conveyance  to  the  pur- 
chaser  simply,   without   these   Avords,   would   merely 
convey  to  him  an  estate  for  his  life,  as  in  the  case  of 
a  feoffment  if).     Even  a  conveyance  to  the  purchaser 
in  fee  (without  addmg  the  word  simple)  has  been  held 
to  confer  a  life  estate  only  (w).     It  should  be  noted 
that,  although  the  Land  Transfer  Act,  1897  iii),  now 
causes  estates  in  fee  simple,  to  devolve, on  the  tenant's 

(/i)  Shep.   Touch.   327  ;    ante,  {I)  Shep.  Touch.  327. 

p.  147.  [m)  Re   Ethel    tD    Mitchell    <0 

(i)  Stat.  44  &  45  Vict.  c.  41,  Butler's    contract,    1901,    1    Ch. 

s.  61.  'J45. 

(;")  Ante,^.  112.  («)  Stat.  60  &  01  Vict.  c.  05, 

\k)  Ante,  pp.  147,  14S.  Part  I.,  ante,  pp.  20,  87. 
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death  to  hw  executors  or  administrators  in  tlie  first 
instance  like  chattels  real,  yet  it  has  not  destroyed 
the  beneficial  title  of  his  lieir  in  case  of  his  intestacy  ; 
and  there  remains  the  same  necessity  as  there  was 
before  of  effectually  limiting  an  hereditary  estate  upon 
the  grant  of  a  fee  simple  (o).  And  it  does  not  appear 
that  the  Act  gives  any  greater  force  or  effect  than  the 
common  law  allowed  to  a  grant  of  lands  to  a  man,  his 
executors,  administrators  or  assigns ;  which  grant  con- 
ferred a  life  estate  only  {jp).  In  the  case  of  a  grant 
also,  as  well  as  in  a  feoffment,  it  is  the  better  opinion 
that,  in  order  to  give  permanent  validity  to  the  con- 
veyance, it  is  necessary  either  that  a  consideration 
should  be  expressed  in  the  conveyance,  or  that  it 
sliould  be  made  to  the  use  of  tlie  purchaser  as  well  as 
unto  him  (q)  :  for  a  lease  and  release  was  foi-mcrly, 
and  a  deed  of  grant  is  now,  as  much  an  establisln^d 


(o)  Ante,  pp.  147—149. 

{p)  1  Prest.  Estates,  30;  Be 
Bird's  Trusts,  3  Ch.  D.  214.  It 
may  perhaps  bo  argued  that,  as 
the  Land  Transfer  Act,  1897,  has 
altered  the  rule  of  law  respecting 
the  devolution  of  an  estate  in  fee 
simple  and  vests  the  same  in  the 
tenant's  personal  representatives 
on  his  death,  the  Court  ought 
now  to  give  effect  to  words  pur- 
porting to  limit  the  estate  accord- 
ing to  the  course  prescribed  by 
law.  But  the  law  Imows  no  free- 
liold  estate  passing  to  executors, 
administrators  or  assigns,  and 
not  to  heirs.  And  it  is  submitted 
that  the  law  still  requires  that  on 
a  grant  of  lands  by  deed  an  estate 
known  to  the  law  shall  be  duly 
conferred  on  the  grantee  ;  that 
what  is  essential  to  give  an  cstato 
in  fee  simple  is  still  to  express  in 
the  recognised  legal  terms  (that 
is,  by  the  words  heirs  or  in  fee 
simple)  an  intention  to  confer  an 
hereditary  estate  ;  tliat  unless 
the  lands  be  so  given  to  the 
grantee's  heirs,  the  grantee  him- 
.self  can  take  no  estate  in  fee  ;  and 
that  devohition  to  the  personal 
representatives,       like       assign- 

W.R.l'. 


ability,  is  but  an  incident  of 
such  an  estate  when  duly 
created  ;  see  ante,  pp.  66 — 70, 
148.  There  is  no  doubt  what- 
ever that,  as  a  matter  of  con- 
veyancing practice,  the  proper 
way  to  confer  an  estate  in  fee 
simple  remains  the  same.  Aa 
wo  have  seen  {ante,  p.  193). 
since  the  Conveyancing  Act  of 
1881,  fee  simple  estates  held  by 
a  sole  or  sole  surviving  trustee 
have  passed  on  his  deatii  to  his 
personal  representatives.  But  it 
has  always  been  admitted  tliat 
this  has  not  done  away  with  tho 
necessity  of  limiting  lands  to 
trustees  and  their  heirs,  or  to 
them  in  feo  simple,  in  order  to 
confer  on  them  an  estate  in  feo 
simple  :  1  Key  &  Elphinstone, 
Tree.  Con  v.  130,  n.  (</),  432,  n, 
(c),  4th  cd.  ;  Davidson's  Concise 
Precedents,  08,  L'}/)  sq.,  172, 
n.  (c),  528,  19th  ed.  ;  Wolsten- 
liiiline's  Conveyancing  Acts,  89, 
8th  ed. 

(7)  2  Sand.  Uses.  04—69  (77— 
84,  5th  ed.) ;  Sugd.  note  to  fiilh. 
Uses.  233  ;  see  ante,  jip.  I.'iil, 
173,  170. 
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convoyanco  as  a  feoff  infant ;   and  the  nilo  was,  before 

the  Statute  of  Uses,  that  any  conveyance,  and  not  a 

feoffment  particularly,  made  to  another  without  any 

consideration,  or  any  declaration  of  uses,  should  be 

deemed  to  be  made  to  the  use  of  the  party  conveying. 

Conveyance     In  order,  therefore,  to  avoid  any  such  construction, 

and  to  the  use  '■^^'^^  ^^  ^^  prevent  the  Statute  of  Uses  from  immedi- 

0/ the  pur-      ately  undoing  all  that  has  been  done,  it  is  usual  to 

express,  in  every  conveyance,  that  the  purchaser  shall  I 

hold,  not  only  unto,  but  unto  and  to  the  use  of  himself 

and  his  heirs. 

A  conveyance  A  convej^ance  might  also  have  been  made  by  lease 
to^useT  "^^'''^  ^'^^^  release,  as  well  as  by  a  feoffment,  to  one  person 
and  his  heirs  to  tlie  use  of  some  other  person  and  his 
heirs  ;  and,  in  this  case,  as  in  a  similar  feoffment, 
tlie  latter  person  took  at  once  the  whole  fee  simple,  the 
former  serving  only  as  an  instrument  to  enable  the 
Statute  of  Uses  to  execute  the  estate  to  him  (r).  This 
extraordinary  result  of  the  Statute  of  Uses  is  continu- 
ally relied  on  in  modern  conveyancing ;  and  it  maj' 
now  be  accomplished  by  a  deed  of  grant  in  the  same 
manner  as  it  might  have  been  before  effected  by  a 
A  man  cannot  lease    and   release.     It    has    been   found    particularly 

convey  to  ,  ,  „  .  , .  i        c  ■, 

himself  alone,  f^uvantageous  as  a  means  for  avoidmg  a  rule  oi  law, 
that  a  man  cannot  make  any  conversance  to  himself ; 
thus  if  it  were  wished  to  make  a  conveyance  of  lands 
from  A.,  a  person  soleh^  seised,  to  A.  and  B.  jointly, 
this  operation  could  not,  before  the  Statute  of  Uses, 
have  been  effected  by  less  than  two  conveyances  ;  for 
a  conveyance  from  A.  directly  to  A.  and  B.  would 
have  passed  the  whole  estate  solely  to  B.  (s).  It 
would,  therefore,  have  been  requisite  for  A.  to  make 

(}•)  See  ante,  p.  176.  1910,    1    Ch.    529  ;     Napier   v. 

(s)  Perkins,  s.  203.     So  a  man  Williams,  1911,  1  Ch.  361  ;   nor 

cannot  make  a  valid  covenant  can  two  or  more  make  a  valid 

with  himself  and  another  on  a  covenant  with  one  of  themselves  ; 

joint     account  ;      Faulkner     v.  Boyce  v.  Eilhwolr,   1903,   1  Ch. 

Loive,  2  Ex.  595  ;   Ellis  v.  Kerr,  836. 
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a  convoyancG  to  a  third  person,  and  for  sucli  person 
then  to  re-convey  to  A.  and  B.  jointly.  And  this  was 
the  method  actually  adopted,  under  similar  circum- 
stances, with  respect  to  leasehold  estates  and  personal 
property,  which  are  not  effected  by  the  Statute  of  Uses, 
until  an  Act  of  1859  enabled  any  person  to  assign 
leasehold  or  personal  property  to  himself  jointly  with 
another  {t)  ;  but  this  Act  did  not  extend  to  freeholds. 
If  the  estate  were  freehold,  previously  to  the  year 
1882,  A.  must  have  conveyed  to  B.  and  his  heirs,  to 
the  use  of  A.  and  B.  and  their  heirs  ;  and  a  joint 
estate  in  fee  simple  would  have  immediately  vested  in 
them  both.  In  conveyances  made  after  1881,  the  like 
result  may  be  obtained  without  the  aid  of  the  Statute 
of  Uses.  For  b}^  the  Conveyancing  Act  of  1881  (?t).  But  a  man 
freehold  land  may  now  be  convej-ed  by  a  person  to  voT freeholds' 
Idmself  jointhi  with  another  versoii  by  the  like  means  to  himself 

;.,..,,    1  111-        ,  .1        jointly  v'llh 

by  which  it  might  be  conveyed  by  him  to  another  another ; 
person.    But  this  enactment  does  not  enable  a  man 
to  make  any  conveyance  to  himself  otherwise  than 
jomtly  with  another  ferson  {x).    Suppose,  then,  a  person 
should  wish  to  convey  a  freehold  estate  to  another, 
reserving  to  himself  a  life  interest, — without  the  aid 
of  the  Statute  of  Uses  he  would  be  unable  to  accom- 
plish this  result  by  a  single  deed  [ij).    But,  by  means 
of  the  statute,  ho  may  make  a  conveyance  of  the.  and  may 
property  to  the  other  and  his  heirs,  to  the  use  of  himself  tnotiier  to  his 
(the  conveying  party)  for  his  life,  and  from  and  im-i  |^"  "■^*^' 
mediately  after  his  decease,  to  the  use  of  the  othei 
and  his  heirs  and  assigns,  or  in  fee  simple  {z).    B3I 
this  means  the  conveying  party  will  at  once  become 
seised  of  an  estate  only  for  his  life,  and  after  his  decease 
an  estate  in  fee  simple  will  remahi  for  (he  olhiT. 


'   1 


{I)  Stat.  22  &  23  Vict.  c.  35,  (x)  See    Napier    v.    IJ  ilhnms, 

3.  21  ;  .see  Wms.  Conv.  Stat.  224.  1011,  1  Ch.  3()l.  .'167. 

(«)  Stat.    4  4    &.    45    Viet.    c.  (//)  l'eri<.  ss.  704,  70.") ;    \  oude 

41,    8.    50;     Wins.    Conv.    Stat.  v.  ./ohcs  13  M.  &  W.  534. 

223.  (■:)  ^<'«i  an/f,  i>]).  147,  208. 
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Forni  of  a 
grant. 


The  consideration  of  the  form  of  a  deed  of  grant  is 
reserved  for  a  subsequent  chapter  (a).  But  it  may  be 
a  help  to  the  student  to  turn  to  that  chapter  now, 
and  peruse  the  precedents  of  purchase  deeds  there 
given.  He  may  not  see  the  reason  for  every  expres- 
sion used  in  these  deeds  ;  but  he  will  miderstand  the 
gist  of  them  ;  and  it  will  quicken  the  knowledge  he 
has  already  acquired  to  see  how  a  grant  of  land  is 
made  in  practice. 


Conveyance 
of  lands  in 
Middlesex 
and  York- 
shire. 


In  order  to  make  a  complete  and  unavoidable  con- 
veyance of  lands  situate  in  Middlesex  or  Yorkshire 
(including  the  town  and  county  of  Kingston-upon- 
HuU)  a  memorial  of  the  deed  of  conveyance  must  be 
duly  registered  in  the  comity  register.  The  regis- 
tration of  deeds  affecting  lands  in  these  comities  was 
rendered  necessary  by  statutes  of  the  reigns  of  Anne 
and  George  II.  (6).  These  Acts  provided  that  all 
deeds  should  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  unless  a  memorial  of  such  deeds  were 
duly  registered  before  the  registermg  of  the  memorial 
of  the  deed  mider  which  such  subsequent  purchaser 
or  mortgagee  should  claim  (c).  The  Courts  of  Equity, 
however,  held  that  a  purchaser  or  mortgagee  of  land 
in   a   register   count}',   who   had   had   clear  previous 


(a)  Post,  Part  VI. 

(b)  Stat.  7  Anne,  c.  20,  for 
Middlesex  ;  the  Act  does  not  ex- 
tend to  Chambers  in  Serjeants' 
Inn,  the  Inns  of  Court,  or  Inns 
of  Chancery  (s.  17),  and  has 
no  apphcation  to  the  City  of 
London  ;  Sug.  V.  &  P.  732.  The 
Middlesex  register  was  trans- 
ferred to  the  Land  Registry 
Office  by  stat.  54  &  55  Vict.  c. 
64  ;  see  Rules  thereunder,  W.  N., 
13th  Feb.,  1892.  Stats.  2  &  3 
Anne,  c.  4 ;  6  Anne,  c.  20  (5 
Anne,  c.  18,  in  Ruffhead),  for  the 
West   Riding   of   Yorkshire ;    G 


Anne,  c.  62  (6  Anne,  c.  35,  in 
RufEhead),  for  the  East  Riding 
and  Kingston-upon-Hull ;  and 
8  Geo.  II.  c.  6,  for  the  North 
Riding.  AH  the  Yorkshire  Acts 
were  repealed  and  replaced  by 
the  Yorkshire  Registries  Act, 
1884,  stat.  47  &  48  Vict.  c.  54. 
The  Yorkshire  Acts  do  not  apply 
to  the  City  of  York.  The  deeds 
must  be  first  duly  stamped  ;  stat. 
54  &  55  Vict.  c.  39,  s.  17,  re- 
placing 33  &  34  Vict.  c.  97,  s.  22. 
(c)  See  2  Wms.  V.  &  P, 
374  sq.,  2nd  ed. 
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notice  of  a  prior  unregistered  assurance  affecting  the  Notice  of 
same  land,  and  vet  registered  his  ovm  deed  before  the  assuTimce 
other,  should  not  be  permitted  to  gain  any  priority 
over  the  persons  claiming  under  the  previous  assurance 
■with  regard  to  the  cqidtahle  estate  in  the  land  ;  but 
should  hold  the  legal  estate  which  he  acquired  by 
priority  of  registration,  as  a  trustee  for  such  other 
persons  {d).  And  this  doctrine  of  cquit}^  still  prevails 
with  respect  to  land  in  Middlesex.  But  with  respect 
to  land  in  Yorkshire  and  Kingston-upon-HuU,  it  is  Present  law  of 
now  enacted  in  the  Yorkshire  Eegistries  Act,  1884  (c),  yShire."'" 
which  has  repealed  and  replaced  the  former  Kegistry 
Acts  for  those  places,  that  all  assurances  (/)  affecting 
lands  in  those  places  may  he  registered  under  the 
Act  ;  and  that  all  assurances  entitled  to  be  registered 
under  this  Act  shall  have  priority  according  to  the 
date  of  registration  (y)  ;  and  that  all  priorities  given 
by  this  Act  shall  have  full  effect  in  all  Courts,  except 
in  cases  of  actual  fraud,  and  all  persons  claiming 
thereunder  any  legal  or  equitable  mterests,  shall  bo 
entitled  to  corresponding  priorities,  and  no  such 
person  shall  lose  any  such  priority  merely  in  conse- 
quence of  his  having  been  affected  with  actual  or  con- 
structive notice,  except  in  cases  of  actual  fraud  (/<). 
This  enactment  appears  to  displace  the  former  doctrinu 
of  equity  with  regard  to  lands  in  Yorkshire,  thus 
rendering  registration  even  more  essential  than  before. 

(d)  See  Wms.  Conv.  Stat.  23  ;  any   person    may    be   registered 

Le  Neve  v.  Le  Neve,  2  Wliite  &  with    respect    to    any   lands    in 

'i'udor,  Leading  Cases  in  Equity,  Yorkshire  by  any  peraon  claim- 

32,    45 — 48,    5th   ed.  ;     187    sq.,  ing  to  be  entitled  to  any  interest 

8th  ed.  ;   Rollaiul  v.  Hart,  L.  \i.  therein  ;  and  if,  while  llie  caveat 

6  Ch.  078  ;  ante,  p.  183.  remains  in   force,   an   assurance 

(c)  Stat.  47  &  48  Vict.  c.  54,  of  the  lands  from   tlie  giver  of 

8S.  4,   14,  as  amended  by  stat.  tlio  ^cavat  to  the  other,  liis  re- 

48  &  4U  Vict.  c.  20,  s.  4.  presentatives  or  assigns,  bo  duly 

(/)  See  Stat.  47  &  48  Vict.  c.  registered,  such  assurance  shall 

54,   8.    3 ;    Rodger  v.    Harrison,  have  priority  as  though  it  had 

1893,  1  Q.  B.  161  ;   1  Wms.  V.  &  been   registered  on   the  dale  of 

P.  377,  n.  (z),  140  n.  {z),  2nd  eil.  registration  of  the  caw//. 

(g)  By   stat.    48    &   49    \ict.  (A)  See    Bailison    v.    Hobuju, 

0.  20,  s.  3,  a  caveat  in  favour  of  1890,  2  Ch.  403. 
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Iledford 


Lands  in  a 
district  where 
registration 
ol  title  ia 
compulsory 
on  sale. 


Conveyances  of  lands  forming  part  of  the  great  level 
of  the  fens,  called  Bedford  Level,  arc  also  required 
to  be  registered  in  the  Bedford  Level  Office  (^)  ;  but 
the  construction  which  has  been  put  on  the  statute, 
by  which  such  registration  is  required,  prevents  any 
priority  of  interest  from  being  gained  by  priority  of 
registration  (j). 

By  the  Land  Transfer  Act,  1897  {k),  the  Crown 
may  by  Order  in  Council  declare,  as  respects  any 
county  or  part  of  a  county  mentioned  or  defined  m  the 
Order,  that,  on  and  after  a  day  specified  in  the  Order, 
registration  of  title  to  land  is  to  be  compulsory  on  sale, 
and  thereupon  a  person  shall  not,  under  any  conveyance 
on  sale  {I)  executed  on  or  after  the  day  so  specified, 
acquire  the  legal  estate  in  any  freehold  land  in  that 
county,  or  part  of  a  county,  unless  or  until  he  is  regis- 
tered.as  proprietor  of  the  land.  Orders  in  Council  have 
since  been  made  under  this  provision  with  respect  to 
the  county  and  city  of  London  (m).  When,  therefore, 
a  conveyance  on  sale  of  lands  there  situate  has  been 
or  shall  be  executed  on  or  after  the  day  on  which  the 
Order  took  effect  with  respect  to  them,  the  same  does 
not  pass  the  legal  estate  in  such  lands  to  the  grantee 
unless  or  until  he  is  duly  registered  as  the  proprietor 
thereof  under  the  Land  Transfer  Acts,  1875  and 
1897  {n).    Eegistration  of  title  under  these  Acts  and 


(?■)  Stat.  15  Car.  II.  c.  17,  s.  8. 

(j)  Willis  V.  Brown,  10  Sim. 
127. 

(k)  Stat.  60  &  Gl  Vict.  c.  65, 
B.  20. 

(?)  Here  meaning  any  instru- 
ment executed  on  sale  by  virtue 
whereof  there  is  conferred  or 
completed  a  title  under  which  an 
application  for  registration  as 
first  proprietor  of  land  may  be 
made  under  the  Land  Transfer 
Act,  1875  ;  Stat.  60  &  61  Vict.  c. 
65,  s.  20  (2) ;  see  post,  Part  YII. 

(m)  See  W.  N.,  23rd  July  and 
29th  Oct.,  1898,  9th  Dec.   1899, 


23rd  March  and  21st  Dec,  1901, 
15th  March,  1902.  The  Order 
took  effect  at  different  dates  from 
the  1st  Jan.,  1899,  to  the  1st 
Nov.,  1900,  as  to  various  parts  of 
the  county  of  London,  and  finally 
came  into  operation  as  to  the  city 
of  London  on  the  1st  Julv,  1902  ; 
see  1  Wms.  V.  &  P.  381,  n.  (rf), 
2nd  ed.  As  to  what  is  the  county 
of  London,  see  stats.  51  &  52  Vict, 
c.  41,  ss.  40,  100  ;  18  &  19  Vict, 
c.  120,  Schcd.  A.  E.  &  C. 

{n)  Stats.  38  &  39  Vict.  c.  87; 
60  &  61  A'ict.  c.  65. 
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llio  lucans  of  conveying  ivgisteivd  land  aru  explained  iu 
a  subsequent  part  of  this  book  (o).  The  above  stated 
provision  of  tlie  Act  of  1897  does  not  appear  to  affect 
an}'  other  conveyance  of  lands  situate  in  the  district,  to 
Avhich  the  Order  applies,  than  a  conveyance  on  sale  (])), 
or  hi  the  case  of  a  sale  to  prevent  the  equitable  estate 
in  the  lands  sold  from  passing  to  the  purchaser  {q). 
Lands  situate  Avithin  the  jurisdiction  of  the  Middlesex 
Registry  (?•)  become  exempt  from  such  jurisdiction  on 
bemg  registered  mider  the  Land  Transfer  Acts,  1875 
and  1897,  and  no  document  relating  to  such  lands  and 
executed  after  such  registration  need  be  registered  iu 
the  county  register  (s). 

A  lease  and  release  was  said  to   be  an  hmocent  Lcaae  and 
conveyance  ;  for  when,  by  means  of  the  lease  and  the  [Qao^ccnt'cou- 
(Statute  of  Uses,  the  purchaser  had  once  been  put  hito  vcyantf. 
possession,  he  obtained  the  fee  simple  by  the  release  ;  i 
and  a  release  never  operates  by  wrong,  as  a  feoffment  / 
occasionally  did  {t),  but  simply  passes  that  which  may  I 
lawfully  and  rightly  bo  conveyed  {u).     The  same  rule  So  u  giaut. 
is  applicable  to  a  deed  of  grant  (y).     Thus,  if  a  tenant 
merely  for  his  own  life  should,  by  a  lease  and  release, 
or  by  a  grant,  purport  to  convey  to  another  an  estate  in 
fee  simple,  his  own  life  interest  only  would  pass,  and 
no  injury  would  be  done  to  the  reversioner.     The  word 
(jratit  is  the  proper  and  technical  term  to  be  employed  W'uixl  onmi. 

(o)  Post,  Part  VII.  (7)  Avic,  p.  187. 

ip)  Sale  is  the  conveyance  of  (/")  See   ante,    p.    213,    n.    {<}. 

lands  or  other  property  iu  con-  Lands  taken  in  1888  from  Middlc- 

sideration  of  the  payment  of  a  sex  to  make  up  the  county  of 

price  in  money.     A  conveyance  London  remained  subject  to  tln'a 

of  lands   by  way  of  exchange,  jurisdiction  ;    see  stat.  51  &  52 

partition,      family      settlement,  Vict.  c.  41,  s.  9G;  ante,  p.  214, 

voluntary  gift,   or   mortgage   is  n.  (w). 

not  a  conveyance  on  sale.     See  (5)  Stat.  38  &  30  Met.  c.  87, 

Coats  v.  Commissioners  oj  Inlaiul  i^.  127  ;  54  &  55  Vict.  c.  G-1,  First 

Revenue,  1897,  1  Q.  B.  778,  783  ;  Sched.    S    14  :     Land    Transfer 

Payne  v.  Cork  Co.,  Ltd.,  1!)00,  1  Kuics.  Ht08,  r.  48. 

Ch.     308,     314;      M'Quccii     v.  (0  -l"/M).  14!». 

Farquliar,    11    Yes.    4t)7  ;     ante,  (n)  Litt.  s.  GOO. 

pp.  79,  101,  119,  143,  159  ;  post,  [v)  Litt.  ss.  C1(J,  <;I7. 
Part  IV.  Ch.  ii. 
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ill  a  dcod  of  grant  {x),  but  its  oniployment  is  not 
absolutely  necessary  ;  for  it  has  been  held  that  other 
■words  indicating  an  intention  to  grant  will  answer  the 
purpose  (?/).  And  by  the  Conveyancing  Act,  1881  (z), 
it  is  declared  that  the  use  of  the  word  grant  is  not 
necessary  in  order  to  convey  tenements  or  heredita- 
ments, corporeal  or  incorporeal. 


Convej'aiico 
of  fiechokls 
still  a  formal 
matter. 


Feoffment. 


By  iiifanfc 
of  gavelkind 
lands. 


It  will  be  seen  then  that  the  conveyance  of  a  freehold 
estate  at  law  is  still  a  formal  matter  :  though  the  chief 
requisite  in  this  respect  is  now  a  deed,  and  not  delivery 
of  possession,  as  was  the  case  at  connnon  law  (a).  Nor 
will  an  informal  expression  of  intention  ever  suffice  to 
transfer  a  legal  estate  of  freehold  (h).  Since  it  was 
enacted  in  1845  that  corporeal  hereditaments  should 
lie  in  grant  as  well  as  in  livery,  it  has  been  the  regular 
practice  to  convey  freeholds  by  deed  of  grant  (c).  It 
should  be  noted,  however,  that  other  methods  of  con- 
veyance may  still  be  employed,  though  in  practice  they 
seldom  are.  Thus  a  feoffment  with  livery  of  seisin 
may  still  be  made.  But  as  a  feoffment  must  now  be 
evidenced  by  deed,  unless  made  by  an  infant  under  a 
custom  (d),  it  would  only  give  extra  trouble,  to  use  it. 
A  feoffment  by  an  infant  under  the  custom  of  gavel- 
kind (e)  is  perhaps  the  only  case  in  which  this  mode 
of  assurance  is  now  used  in  practice.  In  this  case  the 
freehold  may  be  conveyed  without  deed  ;  but  the  feoff- 
ment must  be  put  into  writing  and  signed  by  the  infant 
to  satisfy  the  Statute  of  Frauds  (/ )  ;  and  formal  livery 
of  seisin  must  be  made  hy  the  infant  m  person  {g).     So 


{x)  Shep.  Touch.  229. 

(y)  Shove  v.  Pinckc,  5  T.  R. 
124  ;  Haggerston  v.  Hanbury,  5 
B.  &  C.  101. 

(2)  Stat.  44  &  45  Vict.  c.  41, 
s.  49. 

(a)  A7iic,  p.  14G. 

(6)  Anlc,  p.  14o.  As  to  the 
effect  which  such  expressions 
may  have  in  equity,  see  ante, 


pp.  ISO,  190. 

(c)  Davidson,  Prec.  Conv.  vol. 
ii.,  part  i.,  p.  17(3,  4th  ed. 

(d)  Ante,  p.  157. 

(e)  Ante,  p.  59. 
(/)  Ante,  p.  157. 

(g)  Davidson,  Prec.  Conv.  vol. 
ii.,  part  i.,  pp.  177,  244,  4th  ed. 
ISec  lie  Muslcdl  and  Gokljindis 
CoiUract,  1«95,  2  C'h.  525. 
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till  estate  in  foe  simple  may  be  conveyed  by  deed  of  J^aigain  ami 
bargain  and  sale  duly  enrolled  pursuant  to  the  statute  ^^^c  enrolled, 
of  Henry  VIII.  already  mentioned  (/;).     But  this  assur- 
ance is  now  hardly  ever  employed  {i)  :   though  it  has 
the  advantage  that  an  office  copy  of  the  inrolment  of  a 
bargain  and  sale  is  as  good  evidence  as  the  origuial 
deed  (k).    When  a  bargain  and  sale  is  employed,  the 
whole  legal  estate  in  fee  simple  passes,  as  we  have 
seen  {I),  by  means  of  the  Statute  of  Uses, — the  bargainor 
Ijecoming  seised  to  the  use  of  the  bargainee  and  his 
heirs.    A  bargain  and  sale,  therefore,  cannot,  like  a  Hargain  and 
lease  and  release,  or  a  grant,  be  made  to  one  person  to  iuadc'to"onc^^ 
the  use  of  another  ;  for,  the  whole  force  of  the  Statute  iicrson  to 

•  the  use  of 

of  Uses  is  already  exhausted  in  transferruig  the  It'gal  another. 

estate  in  fee  simple  to  the  bargainee  ;   so  that  the  use 

declared  would  be  a  use  upon  a  use,  void  at  law,  though 

valid  in  equity  {m).     Similar  to  a  bargain  and  sale  is 

another  method  of    conveyance  occasionally,  though 

very  rarely  employed,  namely,  a  covenant  to  stand  seised  Covenant  to 

of  land  to  the  use  of  another,  in  consideration  of  blood 

or  marriage.     This  is  also  an  assurance  by  means  of 

the  Statute  of  Uses  ;    for  when  such  a  covenant  is 

made,  the  legal  estate  in  the  land  passes  at  once  to 

the  covenantee  mider  the  Statute.     No  inrolment  of 

the  deed  of  covenant  is  necessary  ;    for  the  statute 

requiring  the  inrolment  of  bargains  and  sales  extends 

only  to  bargains  for  valuable  consideration,  which  the 

consideration  of  relationship  by  blood  or  marriage  is 

(h)  Anle,    p.    204.     In    suniu  tlic  old  Yorkshire  Registry  Act.'', 
cities   and    borouglis    the   iniol-  inrolment  might  be  made  in  the 
ment  of   bargains   and  sales  is  county  registens  :    5  &  G  Anne, 
made    by   the   mayors  or  other  e.  18,  s.  1  ;   0  Aime,  c.  35,  ss.  ]("•, 
officers:    stat.  27  Hen.  VIU.  c.  17,  34;    8  Geo.  II.  c.  6,  8.  21  ; 
16,  8.  2.     Of  land8  in  tiie  counties  but  no  similar  provisions  are  eou- 
of  Lancaster  or  Durham  it  may  tained  in   the    Yorkshire   Regis- 
be    made    in    the    J.ancastcr    or  tries  Act,  18S4. 
Durham  Court  of  Ciianccry:  stat.  (t)  Davidson,  Pn-c.  Con  v.  vol. 
6  Eliz.   c.   20,   which   also   per-  ii.,  part  i.,  p.  17!>,  4th  ed. 
mltted  inrolment  in  the  palatine  (k)  Stat.  10  Anne,  c.  28  (c.  18 
courts    of    Chester,    until    they  in  RuHhead),  s.  3. 
were  abolished  by  11   Geo.   IV.  (/)  .4 /i/c,  pp.  203.  204,  &  n.  (<<)• 
and    1  AVill.  IV.  c.  70.      Under  [m)  Anlc,  pp.  17"J-181. 
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not  {'li).     'J'his  irt  pciiiaps  the  only  instunco  in  -which 
sucli  a  consideration  is  of  any  effect   in  law.    Ajid 
it  may  bo  noted  that  a  deed,  in  which  such  a  considera- 
tion is  expressed,  may  take  effect  as  a  covenant  to  stand 
seised,  though  it  be  in  the  form  of  a  grant  or  other 
Kclciisc.         assurance  (o).    Agam,  a  release  is  still  an  appropriate 
method  of  conveying  an  estate  from  a  freeholder  to 
any  one,  who  with  his  privity  is  in  actual  possession 
of  the  land,  either  by  entry  or  under  the  Statute  of 
Coiiiirmatiuu.  Uses  (p).    And  a  confirmation  by  the  rightful  owner 
of  land  to  any  one,  who  is  actually  possessed  of  it,  has 
the  same  effect  as  of  old  (g).    But,  as  has  been  ex 
plained,  these  are  properly  cases  of  the  conveyance  of 
incorporeal  hereditaments,  Avhich  alwa^^s  lay  in  grant  (r). 
So  that  a  deed  expressed  in  terms  of  grant  might  always 
take  effect  as  a  release  or  confirmation  (s).    Of  course, 
now  that  corporeal  hereditaments  lie  m  grant  as  well 
as  incorporeal,  it  would  be  purely  superfluous  to  gain 
possession  under  a  lease,  or  to  make  an  entry,  for  the 
mere  purpose  of  receiving  a  release  or  confirmation  from 
Exuhaugc.      the  freeholder  in  fee.     An  exchange  of  lands  {t)  is  now 
carried  out  by  deed  of  grant  (w),  or  else  by  order  of  the 
Board   of  Agriculture  and  Fisheries  operating  under 
the  Inclosure  Acts  in  the  same  manner  as  an  order  for 
fcliuieuaer.      partition  {x).    As  we  have  seen,  the  surrender  of  any 
estate  (not  being  copyhold  or  customary)  must  now  be 
made  by  deed,  except  in  the  case  of  a  surrender  by 
operation  of  law  {y). 
Conveyance  In  addition  to  all  these  methods  of  conveyance,  by 

under  powers.  ^r\^[Qi^  ^^q  ^icA^^  ^f  alienation  incident  to  an  estate  m 


(n)  An  intended  marriage  is  a 
valuable  consideration,  but  not 
the  mere  fact  of  relationship  by 
marriage. 

(o)  SeeDoed.  Daniellv.  Wood- 
roffe,  10  M.  &  W.  608  ;  Doe  d. 
Starling  v.  Prince,  15  Jur.  632  ; 
Prest.  Abst.  i.  70—72,  iii.  121, 
122,  1S7  ;  Williams  on  Seisin, 
145. 


(p)  Ante,  pp.  160,  202. 
iq)  Ante,  p.  160. 
(r)  Ante,  pp.  159,  202. 
is)  Litt.  s.  531  ;  Co.  Litt.  301  b. 
(0  A7iie,  p.  160. 
(u)  1  Key  &  Elphinstone,  Prec. 
Con.  700  sq.,  4th  ed. 
{x)  Ante,  p.  143. 
(y)  Ante,  p.  leo  &  n.  (c). 
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land  may  be  exercised  {z),  an  estate  of  freehold  may  be       I 
conveyed  by  the  exercise  of  a  power  of  appointment  or       | 
of  a  statutory  power.     Mention  has  already  been  made       j 
of  conveyance  mider  })uwers  {a),  and  more  will  be  said       ^ 
on  this  subject  in  a  future  chapter  {b).    There  are  also 
various  statutory'  methods  of  conveying  lands  regis- 
tered mider  the  Land  Transfer  Acts,  1875  and  1897  ; 
and  these  demand  notice,  now  that  registration  has 
been  made  compulsory  in  the  Metropolis  (c)  ;  but  they 
are   reserved   for   subsequent   consideration  {d).    The 
student,  mdeed,  can  never  be  too  careful  to  avoid  sup- 
posing that,  when  he  has  read  a  chapter  of  the  present, 
or  any  other  elementary  work,  he   is  therefore   ac- 
quainted with  all  that  is  to  be  known  on  the  subject. 
To  place  him  m  a  pusition  to  comprehend  mure  is  all 
that  can  be  attempted  in  a  first  book. 

{z)  Ante,  pp.  66—74,  1 17,  1 18.  (c)  Anlc,  p.  214. 

{a)  Ante,  p.  119.  (d)  Post,  Part  VII. 

(6)  Post,  Part.  II,  Ch.  iii. 
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CHAPTEK   IX. 

OF    THE    DESCENT    OF    AN    ESTATE    IN    FEE    SIMPLE. 

Succession  Having  examined  the  means  of  convey iiig  a  freehold 

ft         rl        fVl    I  •/  O 

freeholds.  °  y«tate  between  living  persons,  we  will  now  proceed  to 
consider  the  subject  of  succession  after  death.  This 
can,  of  course,  only  take  place  in  the  case  of  a  freehold 
estate  in  fee  or  in  tail.  Succession  to  a  freehold  in  fee 
may  be  upon  intestacy  or  under  a  will :  but  the  succes- 
sion to  an  estate  tail  cannot  be  affected  by  the  tenant's 
will,  as  we  have  seen  (a).  At  the  present  day,  it  is 
perhaps  exceptional  for  a  man  to  become  entitled  to  a 
freehold  in  fee,  as  heir,  upon  the  death  of  a  former 
tenant  intestate  {h).  But  as  this  is  a  more  ancient 
method  of  acquiring  title  than  to  take  lands  by  devise 
under  the  tenant's  last  will,  we  will  investigate  the  law 
of  succession  upon  intestacy  before  examining  that  of 

Land  Transfer  conveyance  by  will.  In  the  first  place,  however,  we 
must  advert  to  the  statute  already  noticed  (c),  whereby 
the  title  of  an  heir  or  a  devisee,  though  not  destroyed, 

Devolution  of  is  in  effect  postponed  to  the  interest  in  a  man's  real 

the  e^xeculora  estate  thereby  given  to  his  executors  or  administrator 

or  adminis-     on  his  death. 

trator. 

Land  Transfer  By  the  Land  Transfer  Act,  1897  (d),  "  where  real 
°  '  .  ■  estate  is  vested  m  any  person  without  a  right  in  any 
other  person  to  take  by  survivorship  (e),  it  shall  on  his 
death,  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representa- 
tives or  representative  from  thne  to  time  as  if  it  were  a 
chattel  real  vesting  m  them  or  him."     This  enactment 

(a)  Ante,  p.  107.  (d)  Stat.  60  &  61  Vict.  c.  65, 

(6)  Seea«/e,  p.  87.  6.  1  (1). 
(c)  Ante,  pp.  29,  57.  75,  85,  86,  (e)  See  ante,  p.  138. 

110,  133,  13'J,  187,  191,  209. 
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applies  only  iii  cases  of  death  after  the  year  1897  (/). 
This  Act  appears  to  apply  to  real  estate  so  vesting  in  the 
personal  representatives  all  the  rules  of  law  relating  to 
chattels  real  vesting  in  them  at  common  law  ;  and  it 
gives  them  the  same  powers,  rights,  duties,  and  liabili- 
ties in  respect  of  the  deceased  person's  real  estate  as 
they  have  by  law  with  regard  to  his  chattels  real,  save 
that  it  prohibits  some  or  one  only  of  several  joint 
personal  representatives  from  selling  or  transferring 
real  estate  without  the  authority  of  the  Court  {g). 
This  prohibition  has,  however,  been  confined  by  the 
Conveyancmg  Act,  1911,  to  the  executors  who  prove 
the  will  {h).  The  Act  of  1897  makes  real  estate  liable  lo 
be  administered  for  payment  of  the  deceased  person's 
funeral  and  testamentary  or  administration  expenses 
and  debts  {%)  in  tlie  same  manner  as  personal  estate, 
but  without  altering  the  order  in  which  realtj-  and 
personalty  were  previously  applicable  for  such  pur- 
poses (j),  or  the  liability  of  real  estate  to  be  charged 
with  the  payment  of  legacies  (k).  And  it  provides 
that  subject  to  these  powers,  rights,  duties  and  liabili- 
ties, the  personal  representatives  shall  hold  the  real 
estate  as  trustees  for  the  persons  by  law  beneficially 
entitled  thereto,  and  those  persons  shall  have  the  same 
power  of  requiring  a  transfer  of  real  estate  as  persons 
beneficially  entitled  to  personal  estate  have  of  requiring 
a  transfer  of  such  personal  estate  (Z).  To  enable  the 
student  to  understand  these  enactments,  some  further 
account  must  be  given  of  an  executor's  or  adminis- 
trator's position  with  regard  to  personalty. 

(/)  Sects.  1  (2),  25.  primarily  payable  out  of  person- 

(g)  Sect.  2  (2).  alty,  and  are  not  payable  out  of 

(h)  Stat.  1  &  2  Geo.  V.  c.  37,  real  e.state,  unless  the   testator 

B.  12 ';  see  po5<,  pp.  225, 22().  has      exjnessly      or      ini])he(ily 

(t)  See  aiite,  pp.   29,  82,   and  cliarged  his  real  estate  witli  the 

po.ft,  Ch.  xi.  ])aviiient  of  Ids  legacies  ;  2  Jarni. 

ij)  Re  Jones,  1902,  1  Ch.  92.  Wills,  1998—2005,  (5th  ed.  ;    Ue 

Sec  j)OS<,  Ch.  xi.  linwdcn,    1894,    1    Cii.    mw  ;     lie 

(k)  Stat.  GO  &  01  Viet.  c.  65,  Boards,  1895,  1  Ch.  199. 

s.  2  (3).     recuniary  legacies  are  {I)  Sect,  2(1), 
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Tersonai  re-  A    (load    man's    porsoiial   rcprfsontativos    are   his 

present atives.  pxecutors  or  administrators  (m),"  for  tliey  represent  his 
fersona  in  law  for  the  purpose  of  suing  or  being  sued 
on  liabilities  incurred  to  or  by  liim  in  his  lifetime  [n). 
Executors,  as  we  have  seen  (o),  are  the  persons  ap- 
pointed hy  a  testator  to  carry  out  his  will :  an  adminis::, 
trator  is  the  person  appointed,  formerly  by  the 
ordinary,  afterwards  by  the  Court  of  Probate,  and  now 
by  the  High  Court  of  Justice,  to  administer  the  personal 
effects  of  a  person  who  has  died  mtestate  (p).  Executors 
and  administrators  are  alike  in  this,  that  the  whole  of 
the  dead  man's  personal  estate,  including  his  chattels 
real,  vests  absolutely  in  them  at  law,  as  to  executors, 
immediately  upon  the  testator's  death,  as  to  an  adminis- 
trator upon  his  appointment  (g)  ;  and  that  their  duty 
is  to  apply  the  property  so  vested  in  them  in  payment 
of  the  deceased  person's  fmieral  and  testamentary 
or  administration  expenses  and  debts,  and  then  to 
dispose  of  the  surplus  according  to  the  directions  of 
the  will,  if  a  will  were  left,  or  if  not,  according  to  the 
Executor's      Stajjit-es  ofJ)istribution  (r).     For  the  purpose  of  raising 

or  adrainis-     "  ,    "     '   '""  T~7~^ i  •  i  • 

trator's power  i^^oi^^y  to  pay  debts,  expenses  and  pecuniar}'  legacies, 
of  disposition,  an  executor  is  empowered  by  law  to  sell  or  mortgage  all 
or  any  part  of  the  dead  man's  chattels  ;  and  an  adminis- 
trator has  the  same  power  for  the  like  purposes.  But 
no  purchaser  or  mortgagee  from  an  executor  or  adminis- 
trator at  any  time  after  the  death  is  bound  to  inquii'e 
whether  any  debts  remain  unpaid,  or  for  what  purpose 
the  sale  is  made,  or  concernmg  the  application  of  the 
money  raised  ;    for  it  is  presumed,  in  the  absence  of 

{m)  Stat.  60  &  61  Vict.  c.  65,  Executors     dj     London     County 

s.  24  (2).  Council,  1902,  1  Ch.  187. 

{n)  Wms.  Exors.  i.  785—789,  (o)  ^«^e,  pp.  20,  21,  &  n.  (m). 

ii.  1129,  1721  sq.,  7th  ed.  ;  i.  604  [p)  Wms.  Pers.  Prop.  483,  616 

—606,  890,  ii.  1346,  10th  ed.  ;  2  —518,  17th  ed. 
Jarm.  WiUs,  1612,  6th  ed.  ;  Wms.  {q)  Ibid.  483,  518. 

Pers.  Prop.  31  &  n.  (r),  17th  ed.  ;  {r)  Ante,  pp.  21,  29,  n.   (h)  ; 

and  see  Re  Parker's  Trusts,  1894,  Wms.  Pers.  Prop.  493  ■•<q..  518  .s'/., 

1  C^h.  707,  721,  722  ;   Be  Cohen's  17th  ed. 
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evidence  to  the  coiitrarv  (.s),  that  the  executor  or  ad- 
ministrator k  acting  in  the  proper  discharge  of  liis 
office,  and  his  receipt  alone  is  a  good  discharge  (t). 

Every  will  of  personalty  is  required  to  be  proved  in  Probate  of  a 
the  High  Court  of  Justice,  which  in  1875  succeeded 
to  the  jurisdiction  in  this  respect  exercised,  formerly  by 
the  Ecclesiastical  Courts,  and  after  1857  by  the  Court 
of  Probate  (u)  ;   and  the  copy  of  the  will  delivered  to 
the  executor  by  the  Court  (called  the  probate  copy  or 
the  probate  (d))  is  the  only  legal  evidence  of  his  right  to 
intermeddle  with  the  estate.     But  an  executor  derives  Executor's 
his  title  from  the  will,  not  from  the  probate  thereof  :  the  f,.^,,^  ^j^. 
personal  estate  passes  to  him  directly,  immediateh'  on  ^^■'''• 
the  testator's  death,  and  he  can  perform  any  ordinary 
act  of  administration,  such  as  selling  any  part  of  th(3 
effects,  before  probate  (iv).     An  administrator's  title  is  Adminis- 
derived  solely  from  the  grant  of  administration  made  jiie'"™,/"'" 
to  him  by  the  Court,  before  which  he  has  no  legal 
intei-est  whatever  in  the  intestate's  property  (x)  :    liut 
after  the  grant  has  been  made,  his  title  to  the  intes- 
tate's personal  and  real  estate  relates  back  to  the  day 
of  the  death  (y).     The  proper  evidence  of  his  title  is  Letivrs  of 
the  letters  of  administration  by  which  the  grant  is  tiV,',!""^  "^'^ 
made  (x).     One  appointed  executor  is  not  obliged  to  Renunciation 
accept  office  :  he  may  renounce  probate,  that  is,  signify  *'  P'""  ''^^''" 
to  the  Court  his  refusal  to  act,  and  thereupon  his  rights 
in  respect  of  the  executorship  will  wholly  cease  (z). 
Where  a  testator  appoints  more  executors  than  one.  Joint 
each  of  them  has  an  equal  and  entire  interest  in  and  '"•''*'^'"*<^''^- 

(5)  See  Be    VerreW-s  Contract,  (w)  I  Wras.  Exors.  293,  302, 

11)03,  1  Gh.  G5.  <J2!»,  7th  cd.  ;  214.  220,  4G7,  10th 

(0  Wni3.   Exors.   ii.    932,    Ttli  vd.  ;   Wm.s.  IVrs.  Prop.  483,  4S!t, 

ed.  ;  i.  700,  10th  ed.  ;  Wnis.  Pers.  17th  cd. 

Prop.   494,   518,    17th   eil.  ;    Jie  (r)  I   Wnis.  Exors.  404,  630, 

Whistler,    35    Ch.    1).    501  ;     7.V  7th    cd.  ;     315,    468,    10th   cd.  ; 

Voni  d'  Furze's  Contract,   1S94,  W'nis.     Pcrs.      Pro]).     515 — 518, 

2  Ch.   101;    cf.  Attenhoroucjh  v.  17th  ed. 

iiohmon,  191 3,  A.  ( ).  70.  (,'/)  He  I'ryf.  1  'MY\.  P.  30 1 ,  .305. 

(»)  Ante,  pp.  21,  n.  (w),  H'.S.  (:)  Wins.     Pcrs.     l'r..p.      471, 

((')  Tlie    original    will    is    Av-  17lii  .-d. 
posited  in  C'uiirt, 
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Survivorship 
and  devolu- 
tion of 
executor's 
office. 


Adminis- 
trator's office 
not  trans- 
missible. 


Executors' 
assent  to 
specific 
bequest  of  a 
chattel. 


power  over  the  whole  personal  estate  devolving  upon 
them,  and  can  therefort^  make  a  valid  disposition  of  the 
same  without  the  concurrence  of  the  others  (a).  And 
one  of  several  administrators  appears  to  have  the  same 
power  ;  tliough  joint  administrators  are  very  rarely 
appointed  (h).  Where  one  of  several  executors  dies, 
the  office  survives  to  those  who  remain  (c)  ;  but  on  the 
death  of  a  sole  or  last  surviving  executor,  having  proved 
the  will  but  not  completely  admmistered  the  estate  and 
leaving  an  executor,  that  executor  becomes  ipso  facto 
the  executor  of  the  original  testator,  and  has  the  same 
interest  in  and  powers  over  the  original  testator's 
chattels  as  his  own  testator  had  (d).  But  the  office 
of  administrator  is  not  so  transmissible.  If  an  ad- 
ministrator die  before  his  office  is  discharged,  a  new 
administrator  (called  an  administrator  de  bonis  noiv 
adminislraiis  or  shortly  de  bonis  non)  must  be  appointed 
by  the  Court ;  and  such  an  administrator  must  also  bo 
appointed  if  an  executor  die  intestate  leaving  the  estate! 
unadministered.  Also  if  a  testator  omit  to  appomt 
executors,  or  all  his  executors  die  before  him  or 
renounce  probate,  an  administrator  cum  iestamento 
annexo  must  be  appomted  to  act  (e).  Where  any  chattel, 
personal  or  real,  is  specifically  bequeathed  by  will  to  any 
person,  it  passes  nevertheless  to  the  executor  on  the 
testator's  death  and  is  alienable  by  him  equallj-  with 
the  rest  of  the  testator's  personalty  (/ ),  and  does  not 
vest  in  the  legatee  until  the  executor  has  signified  his 
assent  to  the  bequest ;  and  this  assent  must  not  be 
given  until  the  executor  is  satisfied  that  he  has  sufficient 
to  pay  the  debts  and  expenses  without  having  recourse 


(a)  Simpson  v.  Gutteridge,  1 
Madd.  609;  Wms.  Exors.  911, 
946  sq.,  7th  ed.  ;  684,  715  sq., 
10th  ed.  ;  Wms.  Pers.  Prop.  486, 
17th  ed. 

(6)  2  Wms.  Exors.  950,  7th 
ed.  ;  720,  10th  ed.  ;  Wms.  Pers. 
Prop.  517,  17th  ed. 

(c)  Wms.     Pers.     Prop.     487, 


17th  ed. 

(d)  1  Wms.  Exors.  254,  255, 
276,  282,  915,  7th  ed.  ;  180,  181, 
198,  204,  687,  10th  ed.  ;  Wms. 
Pers.  Prop.  486,  487,  17th  ed. 

(e)  1  Wms.  Exors.  461  sq.,  7th 
ed.  ;  370  sq.,  10th  cd.  ;  Wms. 
Pers.  Prop.  521,  522,  17th  ed. 

(/)  ^n/e,  p.  222. 
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to  the  property  so  bequoathocl  (g).  When  this  assent 
is  given,  the  property  bequeathed  vests  at  once  in  the 
legatee  at  law  without  any  further  formality  (h).  Before 
such  assent  is  given,  the  specific  legatee,  though  he  has 
no  interest  at  all,  not  even  a  right  to  sue,  at  law,  has  a 
right  to  sue  in  equity  for  the  due  administration  of 
the  estate,  so  that  the  chattels  specifically  bequeathed 
shall  be  secured  to  him  ;  and  he  has  a  corresponding 
equitable  interest  (i)  therein,  of  which  he  can  dispose 
(subject  of  course  to  the  liability  to  the  testator's 
debts),  and  which  will  devolve  upon  his  personal  repre- 
sentatives in  the  event  of  his  death  after  the  testator 
but  before  the  executor  has  signified  his  assent  (j). 
And  pecuniary  or  residuary  legatees  and  the  persons 
entitled  to  the  effects  of  an  intestate  under  the  Statutes 
of  Distribution  (k)  have  similar  equitable  interests  in 
their  legacies  or  shares  before  the  same  are  actually 
paid  or  distributed  to  them  (1). 

Under  the  Land  Transfer  Act,   1897  (m),  then,  a  EtTect  of  tlie 
man's  real  estate,  mcluding  his  legal  and  equitable  Aot,'\s[>7"^  ^^ 
estates  in  fee  simple  (n)  or  pur  autre  vie  (o),  vests  after 
his   death  in  his   executors   or  administrator  in  the 
same  manner  as  a  chattel  real  (p) ;   and  his  personal  i 
representatives  have  the  same  power  to  dispose  thereof  I 
as  they  have  over  chattels  real  vesting  in  them  (q), 
save  that  some  or  one  only  of  several  joint  personal 
representatives,  who  prove  the  will,  may  not  sell  or 
transfer  real  estate  without  the  authority  of  the  Court. 
Where  a  testator  appoints  several  executors,  his  real  Real  eauu? 
estate  vests  in  all  of  them  iinuiediatelj'  on  his  tleath  (r).  j"^^^,,'"  " 

(ff)  Wms.    Pcrs.    Prop.    484,  (k)  Ante, -p.  21.  executors. 

17th  ed.  {I)  Wins.  Pere.  Prop.  4!»(!,  511 

(h)  lie    Culverhouse,    1890,    2  — r)14,  520.  5:U.  ITtli  r.l. 
Ch.  251.  (in)  Ante,  p.  220. 

(i)  ATUe,  p.  182.  (»)  Ante,  pp.  87,   1H5.     As  to 

(j)  Wentworth,    Exors.    Gfi —  estat'C.s  tail,  .see  ori/c,  p.  1 1 1. 
70;    2   Wiixs.   Exors.    i:j72.   7th  (o)  Aid,;  i^.  V.U. 

ed.  ;   1101,  10th  cd.  ;  Wins.  I'ers.  (p)  Ante,  pp.  20,  21,  221. 

Prop.    :](>,    4S4,    49(1,    511— .^>  14,  {q)  Ante,  p.  2-2>. 

I7tii  ed.  (r)  See     llrw.ton     v.     S/iflUif, 

W.U.I'.  !•"> 
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proving 
executors 
to  sell  or 
transfer  it< 


It,  was  liold,  thoroforo,  under  this  Act,  that  if  thero  wore 
three  executors  and  one  of  them  did  not  prove  the 
will  and  did  not  renounce  probate  (s),  the  other  two 
could  not  dispose  of  the  real  estate  without  the  con- 
Power  of  the  currence  of  the  third  {t).     In  this  respect,  however,  the 
law  has  been  altered  by  the  Conveyancing  Act,  1911  (w), 
which  enables  any  executor  or  executors,   to  whom 
probate  of  a  will  has  been  granted,  to  make  a  valid, 
sale,  transfer  or  disposition  of  the  testator's  real  estate 
without  the  authority  of  the  court  and  without  the 
concurrence  of  any  other  person  named  as  executor,  who 
has  not  proved  the  will,  but  to  whom  power  to  prove 
Renunciation  has  been  reserved  (s).     Renunciation  of  probate  by 
one  appointed  executor  is  equivalent  to  a  disclaimer 
of  any  interest  conferred  by  the   appointment  in  the 
testator's   estate,   real   or  personal  {w)  ;    and   if   one 
named  executor  in  a  will  renounces  probate,  his  con- 
currence in  any  disposition  of  the  testator's  real  estate 
cannot  be  required.     Subject  to  the  interest  and  powers 
so  given  to  the  dead  man's  personal  representatives  and 
the  liability  of  the  real  estate  to  be  disposed  of  to 
satisfy  his  debts  and  testamentary  or  administration 
Nature  of  the  expenses,  the  title  of  his  heir  or  devisee  remains.    But 
heir's  or         ^j     nature  of  that  title  is  changed.     No  longer  does  an 

devisee  s  title.  ^    ^  _  '=' 

estate  in  fee  simple  vest  at  law  in  the  heir  or  devisee 


of  probate 
by  one  of 
several 
executors. 


1913,  2  Ch.  384,  deciding  that  a 
Administra-  grant  of  administration  obtained 
tion  ^ranted  ^ond  fide  in  ignorance  of  a  will 
in  io-norance  appointing  executors  is  void  ab 
of  iTwill.  initio,  and  any  sale  of  the  dead 

man's  real  estate  made  by  the 
supposed  administrator  purport- 
ing to  act  under  the  powers  given 
by  the  Land  Transfer  Act,  1897, 
is  also  void,  and  the  executors  are 
entitled  to  recover  possession  of 
the  land  sold  from  the  pur- 
chaser. 

{s)  Some  or  one  only  of  several 
executors  may  prove  a  will,  in 
which  case  if  the  other  or  others 
flp  not  renounce  probate,  power- 


is  reserved  for  him  or  them  to 
come  in  and  prove  the  will.  See 
1  AVms.  Exors,  381,  7th  ed.  ;  295, 
10th  ed. 

(0  Be  PawUy  tfc  London  db 
Provincial  Bank,  1900,  1  Ch.  58. 

(n)  Stat.  1  &  2  Geo.  V.  c.  37, 
s.  12,  apphing  only  to  disposi- 
tions made  after  the  year  1911, 
whatever  were  the  date  of  pro- 
bate. 

[w)  See  Long  v.  Symes,  3  Hagg. 
771,  774,  776  ;  Be  BiichalL  40 
Ch.  D.  430,  439  ;  Be  Fi-sher  db 
Ha.sleff,  13  L.  R.  Jr.  540  ;  1  Wms. 
\.  &  1\  232,  n.  (q),  2nd  ed. 
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immediately  on  the  tenant's  death  ;   at  law  tlie  whole 
estate  now  goes  to  the  executors  or  administrator.     But 
as  we  have  seen  {x),  subject  to  the  Hability  for  debts  and 
exjDenses,  the  personal  representatives  are  to  hold  the 
real   estate   as   trustees   for   the   persons    beneficially 
entitled,  who  are  to  have  the  same  power  of  requiring 
a  transfer  thereof  as  persons  beneficially  entitled  to 
personal  estate  have  of  requiring  a   transfer  of  the 
same  ;  so  that  the  heir  or  devisee  retains  an  equitable 
estate  in  the  land  exactly  similar  to  the  interest  of  the 
legatee  of  a  specific  chattel  before  the  executor  has 
assented   to    the   bequest  (|/).     This   equitable   estate 
vests  immediately  on  the  death  of  the  ancestor  or      i 
testator  in  the  heir  or  devisee,  and  may  be  aliened  by      j 
liim  inter  vivos  or  by  will,  and  will  devolve  on  his      I 
death  as  part  of  his  own  estate,  subject  always  to  tlio     * 
ancestor's  or  testator's  debts,   &c.     But  the  licic  oi' 
devisee  does  not  acquire  any  legal  estate  in  the  lands 
descended  or  devised  until  th(>  personal  repi^-sentativcs 
liave  conveyed  the  same  to  hiiu  l)y  the  usual  means  of 
conveyance  (z),  or  in  the  case  of  lands  devised  liave 
assented  to  the  devise,  when  the  lands  will  vest  in  the  Assent  vests 
devisee  at  law  without  any  further  conveyance  (a).  [^^  JevL^ee" 
Such    conveyance    or    assent    may    be    made,    either 
subject  to  a  charge  on  the  lands  for  the  payment  of 
any  money  which  the  personal  representatives  an>  liable 
to  pay  (b),  or  without  any  such  charge  ;    and  if  the 
same  l)e  made  subject  to  sucli  a  charge,  all  liabihties 
of  the  personal  representatives  in  respect  of  the  land 
shall  cease,  except  as  to  any  acts  done  or  contracts 
entered  into  previously  by  them  {r).     If  the  personal 
repi'esentatives  fail  to  convey  the  real  estate  to  the 

(x)  Aide,  Y>.  221.  2:{:{,  2iul  cd. 

(//)  Ante,  p.  224.  ('')  ^^'>-'  H*"  ^''i>!/  ''"  Z^'^'"'*'  (^'on- 

(z)  Ante,  pp.  207.  217.  /'■'"/.  1!M»I.  :i  <'!'■  «"•■«• 

(a)  ^l?(/^  pp.  22J.  224;    Knnp  (c)  Slat.  tlO  A   f.l    \i.|.  c.  11."., 

V.  Inland  Revtnue  (Jomini.'!.,  liX)"),  .s.  '.i  (\}. 
I  K.  h.  5Sl  :  seel  Wnis.  V.  &.  J'. 
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hoir  or  devisee  within  a  year  after  the  tenant's  death 
(this  being  the  period  always  allowed  to  executors 
or  administrators  for  payment  of  the  debts  (d)),  the 
Court  may,  on  the  application  of  the  heir  or  devisee, 
order  the  conveyance  to  be  made  (e). 

Estates  tail.  As  we  have  seen(/),  the  careless  wording  of  the 

Land  Transfer  Act,  1897,  has  left  open  the  questionT" 
whether  an  estate  tail  now  vests  in  the  tenant's  personal 
representatives  on  his  death.  An  estate  tail  is  certainly 
real  estate  :  but  it  is  clear  that  the  term  real  estate  as 
used  in  the  Act  must  receive  a  restricted  interpretation. 
Thus  an  estate  for  a  man's  life  is  his  real  estate  :  but 
his  interest  ceases  on  his  death  (g),  and  it  can  scarcely  be 
ai-gued  that  the  Act  operates  to  prolong  that  interest 
in  the  hands  of  his  personal  representatives.  Perhaps 
the  key  to  the  construction  of  the  enactment  in 
question  may  l)e  found  in  the  words  "  notwithstanding 
any  testamentary  disposition  "  (li).  It  may  not  im- 
probably be  held  that  the  Act  is  only  intended  to 
affect  the  devolution  of  devisable  real  estate,  and  does 
not  therefore  alter  the  descent  of  an  estate  tail. 
Besides  this,  it  may  be  urged  that  the  Act  does  not 
show  a  sufficiently  clear  intention  with  respect  to 
estates  tail  to  override  the  provisions  of  the  statute 
De  Bonis  (i),  regulating  the  devolution  of  such 
estates  according  to  the  will  of  the  donor,  and  to 
charge  them  with  the  payment  of  a  deceased  tenant's 
debts  generally — ^a  liability  from  which  they  were 
previously  exempt  (j). 


Rules  of 
descent. 


With  this  preface  we  will  now  proceed  to  consider 
the  rules  of  the  descent  of  a  fee,  as  altered  by  the 


(d)  Wms.    Pars.     Prop.    498, 
519,  17th  ed. 

(e)  Stat.  60  &  61  Vict.  c.  65, 
8.  .S  (2). 

(/)  Atil,'.]).  HI. 


(g)  Ante,  IX  112. 
(h)  Ante,  p.  220. 
(t)  Stat.  13  Edw.  I.  c.  1  ;  ante, 
p.  04. 

(j)  See  'post.  Oil.  xi. 
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Iiilieritance  Act,  1833  (Ic).  For,  not  withstanding  tlio 
Land  Transfer  Act,  1897,  the  title  of  an  heir  is  still 
ascertained  by  the  same  rules  as  were  in  force  before  : 
although  since  that  Act  his  interest,  in  the  case  of 
estates  in  fee  simple,  is  at  first  equitable  only,  and  ho 
does  not  obtain  the  legal  estate  in  the  lands  descended 
to  him  until  the  same  has  been  expressly  conveyed  to 
him  by  the  deceased  tenant's  personal  representatives. 
The  Inheritance  Act,  1833  (fc),  does  not  extend  to  any 
descent  on  the  death  of  any  person  who  may  have 
died  before  the  year  1834  (l).  For  the  rules  of  descent 
prior  to  that  date,  the  reader  is  referred  to  the  Com- 
mentaries of  Blacks  tone  (?/i),  to  Watkins's  Essay  on 
the  Law  of  Descents,  and  to  the  author's  Lectures  on 
Seisin  (?(). 

1.  The  first  rule  of  descent  now  is,   tliat  iiihcri-  lUilc  i. 
tances  shall  lineally  descend,  in  the  first  place,  to  the 
issue  of  the  last  purchaser,  in  infinitum.     As  we  have  ruirluisc. 
seen  (o),   the  word   purchase  has   in  law  a   meaning 
more  extended  than  its  ordinary  sense  :  it  is  possession 
to  which  a  man  cometh  not  by  title  of  descent  ( p)  : 
a  devisee  under  a  will  is  accordingly  a  purchaser  in 
law.     And,  by  the  Inheritance  Act,  the  purchaser  from 
whom  dosceni  is  to  be  traced  is  defined  to  be  the  last 
person  who  had  a  right  to  the  land,  and  who  cannot  bq 
proved  to  have  acquired  tho  land  by  descent,  or  by'^ 
certain  means  (g)  which  render  the  land  part  of,  or 
descendible  in  the  same  manner  as,  other  land  acquired 
by  descent.     This  rule  is  an  alteration  of  the  old  law,  Descent 
which  was,  that  descent  should  be  traced  from  the  ["""^I'^roia 
person  who  last  had  the  feudal  possession  or  seisin  (r)  ;  tlic  ixrson 

,,  .       ,     .  .    .        /••,,••,         /  \        nil  •  •        last  seisctl. 

the  maxim  bcmg  se'isina Jacit  stipitem  [s).     iliLS  maxnn, 

(k)  Stat.  3  &  4  WiJI.  IV.  c.  JOG,           {p)  Litt.  s.  12. 
amended  by  22  &  23  Vict.  c.  30.  {<])  Escheat,  i'artitioii  and  la- 
ss. 19,  20.  closure,  s.  I. 

{I)  Scot.  11.  (/•)   Ante,  J).  W. 

{m)  2  Black.  Comiu.  c.  II.  (s)  2  Black.  O-mm.  2(l',l ;  Walk. 

(«)   I'p.  51— ()!•.  Descent,  c.  1,  8.  2. 

(o)  Ante,  p.  69. 


thealteratio  . 
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a  ivlic  of  the  iroul^losoiue  times  when    liglii  williuut 
possession    was    worth    but    little,    sometimes    gave 
occasion  to  difficulties,  owing  to  the  uncertainty  of  the 
question,  whether  possession  had  or  had  not  been  taken 
by  any  person  entitled  as  heir  ;    thus,  where  a  man 
was  entering  into  a  house  by  the  window,  and  when 
half  out  and  half  in,  was  pulled  out  again  by  the  heels, 
it  was  made  a  question,  whether  or  not  this  entry 
was  sufficient,  and  it  w-as  adjudged  that  it  was  (t). 
These  difficulties  cannot  arise  under  the  present  law  ; 
for  now  the  heir  to  be  sought  for  is  not  the  heii-  of  the 
person  last  seised,  but  the  heir  of  the  last  person  eniitled 
ivlio  did  not  inherit,  w'hether  ho  did  or  did  not  obtain 
the  possession,  or  the  receipt  of  the  rents  and  profits 
Objection  t\  of  the  land.     The  rule,  as  altered,  is  not  indeed  alto- 
gether free  from  objection ;    for  it  will  be  observed 
that,  not  content  with  making  a  title  to  the  land 
equivalent  to  possession,  the  Inheritance  Act  added 
a  new  term  to  the  definition,  by  directing  descent  to 
be  traced  from  the  last  person  entitled  ivJio  did  not 
inherit.     Ho  that  if  a  person  who  has  become  entitled 
as  heir  to  another  should  die  intestate,  the  heir  to  be 
sought  for  is  not  the  heir  of  such  last  owner,  but  the 
heir  of  the  person  from  Avliom  such  last  owner  in- 
herited.     This   provision,    though   made   by   an   Act 
consequent  on  the  report  of  the  Eeal  Property  Com- 
missioners, was  not  proposed  by  them.     The   Com- 
missioners merely  proposed  that  lands  should  pass  to 
the  heir   of   the  i^rson  last  entitled  {u),   instead,   as 
before,  of  the  person  last  seised  ;   thus  facilitating  the 
discovery  of  the  heir,  by  rendering  a  mere  title  to  the 
lands  sufficient  to  make  the  person  entitled  the  stock 
of  descent,  without  his  obtaining  the  feudal  possession 
as    before    requii'ed.      Under    the    old    law,    descent 
was  confined  within  the  limits   of  the  family  of  the 

(/)  Watk.  Descent,  4o  (4tLi  (.-d.  («)  Tbirlccuth  proposal  as  to 

53).  Descents. 
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purchaser ;  but  now  no  })cr,soii  who  can  be  shown  to  havu 
hiherited  can  bo  tho  stock  of  descent,  except  in  the 
case  of  the  total  faihu'e  of  the  heirs  of  the  purchaser  (ic)  ; 
in  every  other  case,  descent  must  be  traced  from  tho 
last  purchaser.  The  author  is  bound  to  state  that 
the  decision  of  the  Courts  of  Exchequer  and  tho 
Exchequer  Chamber,  in  the  case  of  MiKjgldon  v. 
Barneit  {y),  is  opposed  to  this  view  of  the  construction 
of  the  statute.  The  reasons  Avhich  induced  the  author 
to  think  that  decision  erroneous  ^vill  be  found  in 
Appendix  (B). 

2.  The  second  rule  is,  that  the  male  issue  shall  be  llulo  _'. 
admitted  before  the  female  {fi). 

(3.  The  third  rule  is,  tiiat  where  two  or  more  of  the  llule  3. 
male  issue  are  in  equal  degree  of  consanguinity  to  the 
purchaser  the  eldest  only  shall  inlierit ;  but  the  females 
shall  inherit  all  together  (a).  Tho  last  tAvo  rules  are  the 
same  now  as  before  the  Inheritance  Act ;  accordingly, 
if  a  man  has  two  sons,  William  and  John,  and  two 
daughters,  Susannah  and  Catherine  {b),  William,  the 
eldest  son,  is  tho  heir  at  law,  in  exclusion  of  his 
younger  brother  John,  accordhig  to  the  third  rule, 
and  of  his  sisters,  Susannah  and  Catherine,  according 
to  rule  2,  although  such  sisters  should  be  his  seniors 
in  years.  If,  however,  William  should  die  without 
issue,  then  John  will  succeed,  by  the  second  rule,  in 
exclusion  of  his  sisters  :  but  if  John  also  should  die 
without  issue,  the  two  sisters  will  succei'd  in  ecpial 
shares  by  the  third  rule  as  being  together  heir  to 
their  father. 

Primogeniture,  or  tho  right  of  lln'  eldest  among  I'riuid- 
tho  males  to  mherit,  was  a  matter  of  far  gnadT  con-  K^"'^""^'- 
sequence   in  ancient   times,   bt-fore  alienation   by    will 

(x)  Stat.  2-1  &  23  N'ict.  c.  Wo,  (z)  1  I5la<k.  Cuiiim.  JIJ. 

BB.  19,  20.  (</)  Ihiil.  2H. 

[y)   1  If.  &  N.  2b2,  2  II.  .1  N.  {!,)  Sec  tliu  Tublc  uf  J)i.-,ti'iil.i 

053.  uunexcd. 
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was    periuitted,    than    it    is    at   present.     Its    feudal 

origin  is  undisputed  :    but  in  this  country  it  appears 

to  have  taken  deeper  root  than  elsewhere  ;   for  a  total 

exclusion  of  the  younger  sons  appears  to  be  peculiar 

to  England  :    in  other  countries,  some  portion  of  the 

inheritance,  or  some  charge  upon  it,  is,  in  many  cases 

at   least,    secured    by   law   to    the   younger   sons  (c). 

From  this  ancient  right  has  arisen  the  modern  English 

Custom  of  settling  the  family  estates  on  the  eldest 

son  ;   but  the  right  and  the  custom  are  quite  distmct  : 

I   the  right  may  be  prevented   by  the   owner  making 

I   his  will ;    and  a  conformity  to  the  custom  is  entirely 

I  at  his  option. 

Copaicenertf.  AVlien  two  or  more  persons  together  form  an  heh', 
they  are  called  in  law,  coparceners,  or  more  shortly, 
parceners  (d).  The  term  is  derived,  according  to 
Littleton  (e),  from  the  circumstance  that  the  law  will 
constrain  them  to  make  partition  ;  that  is,  any  one 
may  oblige  all  the  others  so  to  do.  Whatever  may  be 
thought  of  this  derivation,  it  will  serve  to  remind  the 
reader  that  coparceners  are  the  only  kind  of  joint 
owners  to  whom  the  ancient  common  law  granted  the 
power  of  severmg  their  estates  without  mutual  con- 
sent ;  as  the  estate  in  coparcenary  was  cast  on  them 
by  the  act  of  the  law,  and  not  by  their  own  agree- 
ment, it  w'as  thought  right  that  the  perverseness  of 
one  should  not  prevent  the  others  from  obtaming  a 
more  beneficial  method  of  enjoymg  the  property. 
Partition.  This  compulsoiy  partition  was  formerly  effected  by  a 
writ  of  partition  (/),  a  proceeding  now  abolished  [g). 
The  modern  method  is  by  an  action  for  partition  in 
the  Chancery  Division  of  the  High  Court  {h).  Par- 
tition, however,  is  most  frequently  made  by  voluntary 

(c)  Co.  Litt.  191  a,  u.  (1),  vi.  4.  (/  )  Litt.  ss.  247,  248. 

(d)  Bac.  Abr.  tit.  Coparceners.  (<?)  Stat.  3  &  4  Will.  IV.  c.  27, 
(c)  Sect.  241  ;  2  Black.  Comm.       s.  36. 

189.  (/()  Ante,  p.  142. 
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agreement  between  the  parties,  and  for  this  purpose  a 
deed   has,    by   the   Keal   Property   Act,    1845,   been 
rendered  essential  in  every  case  {i).    The   Board  of 
Agriculture  and  Fisheries  has  also  power  to  effect  par- 
titions under  the  Inclosure  Acts  (k).    "When  partition 
has  been  effected,  the  lands  allotted  are  said  to  be  held 
in  severalty  ;  and  each  owner  is  said  to  have  the  ejitirety  yeveralty. 
of  her  own  parcel.     After  partition,  the  several  parcels  Entirety, 
of  land  descend  in  the  same  mamier  as  the  undividi^d 
shares,  for  which  they  have  been  substituted  {I) ;   the 
coparceners,   therefore,   do  not  by  partition  become 
'purchasers,  but  still  continue  to  be  entitled  by  descent.  I 
The  term  coparceners  is  not  applied  to  any  other  joint  I 
owners,  but  only  to  those  who  have  become  entitled! 
as  coheirs  (m). 

4.  The  fourth  rule  is,  that  all  the  lineal  descen-  liule  i. 
dants  in  infinitum  of  any  person  deceased  shall  repre- 
sent their  ancestor ;  that  is,  shall  stand  in  the  same 
place  as  the  person  himself  would  have  done  had  he 
been  living  {n).  Thus,  in  the  case  above  mentioned, 
on  the  death  of  William  the  eldest  son,  leaving  a  son, 
that  son  would  succeed  to  the  whole  by  right  of  repre- 
sentation, in  exclusion  of  his  uncle  John,  and  of  his 
two  aimts  Susannah  and  Catherine  ;  or  had  AVilliam 
left  a  son  and  daughter,  such  daughter  would,  after 
the  decease  of  her  brother  without  issue,  be,  in  like 
manner,  the  heir  of  her  grandfather,  in  exclusion  of 
her  uncle  and  aunts. 

The  preceding  rules  of  desci-nt  apply  as  well  lo  the  Dcscenu.f  an 
descent  of  an  estate  tail,  if  not  duly  barred,  as  to  tliat 

(i)  Stat.  8  &  9  Vict.  c.    100,  169  a,  2GG  b;   sec  anh,  pp.   \'u, 

s.  3,  replacing  7  &  8  Vict.  c.  70,  160,  &  n.  (c). 

p.  3  ;   ante,  p.  113.     At  common  (k)  Aule,  p.  113. 

law    partition    between    co-par-  (/)  2  Prest.  Al).st.  72  ;    l)<>c  (I. 

cencrs    miglit  be  made  l)y  parol  Cro^ihuHiHr  v.  IH.ron,  5  A.  &  E. 

a;^rceiiient  followed  l)y  entry  and  831  ;  fiuli\  ]>.  2L'!t.  ^V  n.  ('/). 

withoiit   liverv   of   .seisin;     Litt.  (/«■)  Lit),  s.  254. 

bs.    243— 210,"    250;     Co.    Litt.  («)  2  Black.  Comm.  210. 
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of  an  estate  in  feo  simple.  The  descent  of  an  estate 
tail  is  always  traced  from  the  purchaser,  or  donee  hi 
tail,  that  is,  from  the  person  to  whom  the  estate  tail 
was  at  first  given.  This  was  tho  case  before  the 
Inheritance  Act,  as  well  as  now  (o)  ;  for  the  person 
who  claims  an  entailed  estate  as  heir,  claims  only 
according  to  the  express  terms  of  the  gift,  or,  as  it  is 
said,  perjormam  doni.  The  gift  is  made  to  the  donee, 
or  purchaser,  and  the  heirs  of  his  body  ;  all  persons, 
therefore,  who  can  become  entitled  to  the  estate  by 
descent,  must  answer  the  description  of  heirs  of  the 
purchaser's  body  ;  in  other  words,  must  be  Ms  Ihieal 
heirs.  The  second  and  third  rules  also  equally  apply 
to  estates  tail,  unless  the  restriction  of  the  descent  to 
heirs  male  or  female  should  render  mmecessary  tho 
second,  and  either  clause  of  the  third  rule.  The  fourth, 
rule  completes  the  canon,  so  far  as  estates  tail  are- 
concerned  ;  for  when  the  issue  of  the  donee  are 
exhausted,  such  an  estate  must  necessarily  determine. 
But  the  descent  of  an  estate  in  fee  simple  may  extend 
to  many  other  persons,  and  accordingly  requires  for  its 
guidance  additional  rules,  with  which  we  now  proceed, 
^yj ,  ^^,,^  The   descent   of   a   fee   simple  upon  the   tenant's 

interest  on  death  without  leaving  issue  is  now  subject  to  the 
tenant*^in  fee  interest  which  his  widow  may  take  therein  mider  the 
M'ithout  issue.  Intestates  Estates  Act,  1890  (p).  By  this  Act  (g), 
the  real  and  personal  estates  of  every  man  who  shall 
die  mtestate  after  the  1st  of  September,  1890,  leaving 
a  widow,  but  no  issue,  shall,  if  not  exceeding  five 
hmidred  pounds  in  net  value  (?•),  belong  to  his  widow 
absolutely  ;    and  shall,  if  exceeding  that  sum  in  net 

(o)  Doe  d.  Gi-egory  v.  Whicheh,  value  of  any  charges  on  the  real 

8  T.  Rep.  211.  estate,  and  of  all  debts,  funeral 

(p)  Stat.  53  &  54  Vict.  c.  29.  and  administration  expenses,  and 

iq)  Sects.  1 — 3.     The  Act  does  other  liabihties,  payable  out  of 

not   apply    to    cases    of    partial  the  personal  estate  ;  see  ss.  5,  6  ; 

intestacy;     Ee    Ticigg's    Estate,  Re  Tu'igg's  Estate,  ubi  sup.     The 

1892,  1  Ch.  579  ;    cf.  lie  Cuffc,  value  is  to  be  taken  as  it  was  at 

1908,  2  Ch.  500.  the  time  of  the  death  ;  lie  Heath, 

(?)  I.e.,    after    deducting    the  1907,  2  Ch.  270. 
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value,  bo  subject  to  ii  charge  in  her  favour  of  Ihe 
hundred  pounds,  ^vith  hilerest  at  four  per  cent,  from 
the  date  of  death  till  payment,  to  be  borne  by  the 
real  and  personal  estates  m  proportion  to  their  value. 
The  provision  so  made  is  to  bo  in  addition  to  tho 
widow's  other  interest  in  her  intestate  husband's  real 
and  personal  estate  {a).  It  appears  that  the  whole 
estate  of  a  tenant  in  fee  simple  will  devolve  on  his 
widow,  in  the  case  contemplated  by  this  Act,  whether 
he  became  entitled  by  purchase  or  mheritancc.  But 
hi  other  cases  his  estate  will  descend  according  to  the 
followhig  rules,  subject,  of  course,  to  the  charge  given 
by  tho  Act,  where  it  arises. 

5.  The  fifth  rule  is,  that  on  failure  of  liiiral  itulcO. 
descendants,  or  issue  of  the  purchaser,  the  inheritance 
shall  descend  to  his  nearest  Uneal  ancestor.  This 
rule  is  materially  different  from  tho  rule  which  pre-  ' 
vailed  before  the  passing  of  the  Inheritance  Act.  The  The  old  rule, 
former  rule  was  that,  on  failure  of  lineal  descendants 
or  issue  of  the  person  last  seised,  the  inheritance 
should  descend  to  his  collateral  relations,  beuig  of  the 
blood  of  the  first  purchaser,  subject  to  the  three 
preceding  rules  (i).  The  old  law  never  allow-ed  lineal 
relations  in  the  ascendhig  Ime  (that  is,  parents  or 
ancestors)  to  succeed  as  heirs  (w).  But,  b}-  the  Li- 
heritance  Act,  descent  is  to  be  traced  through  tho 
ancestor,  who  is  to  be  heir  in  preference  to  any  person 
who  wovdd  have  been  entitled  to  hdierit,  i-itlier  by 
tracing  his  descent  through  such  lineal  ancestor,  or  in 
consequence   of  there   bemg  no   desceiulant   of  such 

(s)  Sect.  4.    See  post,  Ch.  xiii.  ;  prohibilcd,  that  the  same  persou 

lie  Char ricre,  189G,  1  Ch.  !)12.  cannot  be  both  lord  and  heir  of 

(I)  2  Black.  Coniui.  220.  the  same  tenement.     This  doc- 

(u)  It    is     very     difficult     to  trine    preventid    a   father   from 

account  for  this  rule  ;    see  Co.  succeeding  a.s  heir  to  a  (encment 

Litt.    11   a   &  n.    (1);    2    Black.  of  which  he  had  enfeoffed  one  ..f 

Comm.  211,  212,  22U — 22;J.     It  his  sons  in  fee,  so  as  to  create  a 

is  now  suggested  liiat  it  may  be  tenure  between  them  ;  see  (danv . 

the    outcome    of    a    doctrine    in  vii.  1  ;   1*.  &  M.  Hist.  Eng.  Law, 

force  before  subinfeudation  was  ii.  284  nq. 
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lineal  ancestor  ;  and  tlio  father  is  heir  to  each  of  his 
children  who  may  die  intestate  and  without  issue,  as 
is  more  clearly  pointed  out  by  the  next  rule. 

llulc  (i.  0.  The  sixth  rule  is,  that  the  father  and  all  the 

male  paternal  ancestors  of  the  purchaser,  and  their, 
descendants,  shall  be  admitted  before  any  of  thei 
female  paternal  ancestoi"S  or  their  heirs  ;  all  the  femalej 
paternal  ancestors  and  their  heirs  before  the  motheii 
or  any  of  the  maternal  ancestors,  or  her  or  theiri 
descendants ;  and  the  mother  and  all  the  male 
maternal  ancestors,  and  her  and  their  descendants, 
before  any  of  the  female  maternal  ancestors,  or  their 
i'referencc  of  heirs  [x).  This  rule  is  a  development  of  the  ancient 
femaicp"  canon,  which  required  that,  in  collateral  inheritances, 
the  male  stocks  should  always  be  preferred  to  the 
female  {y)  ;  and  it  is  analogous  to  the  second  rule 
above  given,  which  directs  that  m  lineal  inheritances 
the  male  issue  shall  be  admitted  before  the  female, 
rrefcrcnce  of  The  preference  of  males  to  females  was  left  untouched 
fcmalcs^still  ^J  ^^6  Inheritance  Act  ;  and  the  father  and  all  his 
continued.  most  distant  relatives  have  priority  over  the  mother 
of  the  purchaser  ;  she  cannot  succeed  as  his  heir  until 
all  the  paternal  ancestors  of  the  purchaser,  both  male 
and  female,  and  their  respective  families,  have  been 
exliausted.  The  father,  as  the  nearest  male  lineal 
ancestor,  of  course  stands  first,  supposing  the  issue  of 
the  purchaser  to  have  failed.  If  the  father  should  be 
dead,  his  eldest  son,  bemg  the  brother  of  the  pur- 
chaser, will  succeed  as  heir  hi  the  place  of  his  father, 
according  to  the  fourth  rule  ;  unless  he  be  of  the  half 
blood  to  the  purchaser,  which  case  is  provided  for  h\ 
the  next  rule,  which  is  : — 

Kulc  7.  7.  That    a    kinsman   of   the   half   blood   shall    be 

{x)  Stat.  3  &  4  Will.  IV.  c.  lOG,  Comm.  234.     As  to  the  English 

s.  7,  combined  with  the  definition  scheme  of  coBateral  inheritance, 

of  "  descendants,"  s.  1.  see  V.  &  M.  Hist.  Eug.  Law,  ii. 

(!/)  Plowd.     Ui ;      2     Ehick.  293— 3UU. 
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capable  of  being  heir  ;  and  that  such  kinsman  shall 
inherit  next  after  a  kinsman  in  the  same  degree  of  the 
whole  blood,  and  after  the  issue  of  such  kinsman, 
when  the  common  ancestor  is  a  male  (z),  and  next 
after  the  common  ancestor,  when  sucli  ancestor  is  a 
female.  This  introduction  of  the  half  blood  is  also 
a  new  regulation  ;  and,  like  the  introduction  of  the 
father  and  other  lineal  ancestors,  it  is  certainly  an 
improvement.  By  the  old  law,  a  relative  of  the  pur-  By  tlie  old 
chaser  of  the  half  blood,  that  is,  a  relative  connected  yoo.i^couM 
by  one  only,  and  not  by  both  of  the  parents,  or  other  "^^  inherit, 
ancestors,  could  not  possibly  be  heir  ;  a  half-brother, 
for  instance,  could  never  enjoy  that  right  which  a 
cousin  of  the  whole  blood,  tliough  ever  so  distant, 
might  claim  in  its  proper  turn  (a).  The  present 
position  of  the  half  Idood  iiext  after  the  common 
ancestor,  when  sucli  ancestor  is  a  female,  is  rather  a 
result  of  the  sixth  rule,  tlian  an  additi(^nal  indcpench'ut 
regulation,  as  will  appear  hereafter. 

8.  The  eighth  rule  is,  that  in  the  admission  of  Utile  s. 
female  paternal  ancestors,  the  mother  of  the  more 
remote  male  paternal  ancestor,  and  her  heirs,  shall 
1)0  preferred  to  the  mother  of  a  less  remote  maL^ 
paternal  ancestor,  and  her  heirs  ;  and,  in  the  ad- 
mission of  female  maternal  ancestors,  the  niollicr 
of  the  more  remote  male  maternal  ancestor,  and  licr 
heirs,  shall  be  preferred  to  the  mother  of  a  less  remote 
male  maternal  ancestor,  and  her  heirs  (b).  The  eighth 
rule  is  a  settlement  of  a  point  in  distant  heirshii)S, 
which  very  seldom  occurs,  but  wliich  has  been  tlie 
subject  of  a  vast  deal  of  learned  controversy.  The 
opinion  of  Blackstone  (r)  and  Watkins  (f?)  is  now- 
declared  to  bo  the  law. 

(2)  Stat.  3  &  4  Will.  IV.  c.  lU(i,  (b)  Stat.  3  &  I  W.ll.  IV.  <•.  loc. 

.s.  y.  s.  8.     Soo  Greaves  v.  (Jreeninxxl, 

(a)  2    lUark.  Ccinni.  228.     As  2  Kx.  I).  2S!». 

to  tin-  hislory  of  tiw  e.\(lu.si4)ii  (if  (c)  2  Hl;i<k.  (onini.  238. 

tht'llMlf  blood,  soe  P.  \-   M.   Ilisl.  («/)    Walkilis  ..II    Drs.vllls,    i:t<i 

Ku'?.  Jiiiw,  ii.  300  sq.  (I  HI  v/..  -Jili  ••.I.)- 
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T!iile  0*  9.  A  further  rule  of  descent  was  introduced  by  a 

statute  of  1859  (e),  which  enacts  that,  where  there 
shall  be  a  total  failure  of  heirs  of  the  purchaser,  or 
where  any  land  shall  be  descendible  as  if  an  ancestor 
had  been  the  purchaser  thereof,  and  there  shall  be  a 
total  failure  of  the  heirs  of  such  ancestor,  then  and 
in  every  such  case  the  land  shall  descend,  and  the 
descent  shall  thenceforth  be  traced,  from  the  person 
last  entitled  to  the  land,  as  if  he  had  been  the  pur- 
chaser thereof.  This  enactment  provides  for  such  a 
case  as  the  following.  A  purchaser  of  lands  may  die 
intestate,  leaving  an  only  son  and  no  other  relations. 
On  the  death  of  the  son  intestate  there  will  be  a  total 
failure  of  the  heirs  of  the  purchaser  ;  and  previously 
to  this  enactment  the  land  would  have  escheated  to 
the  lord  of  the  fee  (/).  But  now,  although  there  be 
no  relations  of  the  son  on  his  father's  side,  yet  he 
may  have  relations  on  the  part  of  his  mother,  or  his 
mother  msij  herself  be  living  :  and  these  persons,  who 
were  before  totally  excluded,  are  now  admitted  in  the 
order  mentioned  in  the  sixth  rule. 


Explanation 
of  the  table. 


Descent  to 
the  sons  and 
their  issue. 


The  rules  of  descent  above  given  will  be  better 
apprehended  by  a  reference  to  the  accompanying  table, 
taken,  with  a  little  modification,  from  Mr.  Watkins's 
Essay  on  the  Law  of  Descents.  In  this  table, 
Benjamin  Brown  is  the  purchaser,  from  whom  the 
descent  is  to  be  traced.  On  his  death  intestate,  the 
lands  will  accordmgly  descend  first  to  his  eldest  son, 
by  Ann  Lee,  William  Brown  ;  and  from  him  (2ndly) 
to  his  eldest  son  by  Sarah  Watts,  Isaac  Brown.  Isaac 
dying  without  issue  w^e  must  now  seek  the  heir  of  the 
'purchaser,  and  not  the  heir  of  Isaac.  William,  the 
eldest  son  of  the  purchaser,  is  dead  ;  but  William  mnj 
have  had  other  descendants,  besides  Isaac  his  eldest 
son  ;  and,  by  the  fourth  rule,  all  the  lineal  descendants 


(e)  Stat.  22  &  23  Vict.  c.  35,  .ss.  19,  20.        (/)  Ante,  jip.  48,  55. 
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in  infinilum  of  every  person  deceased  sliall  represent 
their  ancestor.  We  find  accordingly  that  William  had 
a  daughter  Lucy  by  his  first  wife,  and  also  a  second 
son,  George,  by  Mary  Wood,  his  second  wife.  But  the 
son  George,  though  younger  than  his  half  sister  Lucy, 
yet  being  a  male,  shall  be  preferred  according  to  the 
second  rule  ;  and  he  is  therefore  (3rdly)  the  next  heir. 
Had  Isaac  been  the  purchaser,  the  case -would  have 
been  different  ;  for  his  half  Ijrother  George  would  then 
have  been  postponed,  in  favour  of  his  sister  Lucy  of 
the  whole  blood,  according  to  the  seventh  rule.  But 
now  Benjamin  is  the  purchaser,  and  both  Isaac  and 
Greorge  are  equally  his  grandchildren.  George  dying 
without  issue,  we  must  again  seek  the  heir  of  his 
grandfather  Benjamin,  who  now  is  undeniablv  (4thly) 
Lucy,  she  lieing  the  remaining  descendant  of  his 
eldest  son.  Lucy  dying  likewise  without  issue,  lier 
fa-tlier's  issue  become  extinct  ;  and  wo  must  still 
inquire  for  tlie  lieir  of  Benjamin  Brown  the  purchaser, 
whom  wo  now  find  to  1)0  (5thly)  Jolin  Brown,  his  onl}' 
son  l)y  his  second  wife.  The  land  then  descends  from 
John  to  (Cthly)  liis  eldest  son  Edmund,  and  from 
Edmund  (Tthly)  to  his  onl}'  son  James.  James  dying 
witliout  issue,  we  must  once  more  seek  the  heir  of  tlie 
purchaser,  whom  we  find  among  the  yet  living  issue 
of  John.  John  leaving  a  daughter  by  his  first  wife, 
and  a  son  and  a  daughter  Ijy  his  second  wife,  the  lands 
descend  (8thly)  to  Henry  his  son  by  Frances  Wilson, 
as  being  of  the  male  sex  ;  but  he  dying  without  issue, 
wo  again  seek  the  heir  of  Benjamin,  and  find  that 
John  left  two  daughters,  but  by  different  wives  ;  these 
daughters,  being  in  the  same  degree  and  both  equally 
tlie  children  of  their  connnon  fatlier  whom  they 
represent,  shall  succeed  (9thly)  in  equal  sliares.  One 
of  these  daugliters  dying  without  issue  in  the  lifetime 
of  the  oilier,  tlie  other  shall  then  succeed  to  the  wlioln 
as   llie  onl\"   issue  of  her   fatlici".     liiil    the  smTi\inL' 
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sislor  (lying  also  witliout  issuo,  we  still  piirsne  our  old 
inquiry  and  seek  again  for  the  heir  of  Benjamin 
Brown,  the  purchaser. 

Descent  to  The  issue  of  the  sons  of  the   purchaser  is  now 

^J^^j'^g^'pShters  pxtinct  ;  and,  as  he  left  two  daughters,  Susannah  and 
chaser  and  Catherine,  by  different  wives,  we  shall  find,  by  the 
second  and  third  rules,  that  they  next  inherit  (lOthly) 
in  equal  shares  as  heirs  to  him.  Catherine  Brown, 
one  of  the  daughters,  now  marries  Charles  Smith,  and 
dies,  in  the  lifetime  of  her  sister  Susannah,  leaving 
one  son  John.  The  half  share  of  Catherine  must  then 
descend  to  the  next  heir  of  her  father  Benjamin,  the 
purchaser.  The  next  heirs  of  Benjamm  Brown,  after 
the  decease  of  Catherine,  are  evidently  Susannah 
Brown  and  John  Smith,  the  son  of  Catherine.  And 
in  the  first  edition  of  the  present  work  it  was  stated 
that  the  half  share  of  Catherine  would,  on  her  decease, 
descend  to  them.  This  opinion  was  very  generalty 
entertained  (g).  On  further  research,  however,  the 
author  inclined  to  the  opinion  that  the  share  of 
Catherine  would,  on  her  decease,  descend  entirely  to 
her  son  (llthly)  by  right  of  representation  :  and  that, 
as  respects  his  mother's  share,  he  and  he  only  is  the 
right  heir  of  the  purchaser  Qi).  This  view  was  con- 
firmed by  judicial  decision(*) ;  and  it  is  nowestabhshed 
that  all  the  descendants  of  a  deceased  coparcener  shall 
in  turn  inherit  her  share  by  right  of  representation 
before  the  other  coparcener  or  coparceners  can  be 
admitted  to  succeed  thereto  (k). 

Descent  to  If  Susannah  Brown  and  John  Smith  should  die 

the  father  of        ^^^  23  Law  Mag.  279  ;  1  Hayes's  the  point  is  settled  past  all  con- 

thepurchaser,  ^onv.  313  ;   1  Jarman  &  Bythe-  troveisy. 

and  his  issue.  .^^,oQd's  Conveyancing,  by  Sweet,  (i)  Cooper  v.  France,  14  Jur. 

139.  2U,   19  L.  J.   (N.  S.)  Ch.  313  ; 

(/t)  The   reasoning   which   led  Lewin  v.  Lewin,  C.  P.,  21  Nov. 

the  authorto  this  conclusion  was  1874,    stated    in    Williams    on 

given  in  an  Appendix  to  the  2nd  Seisin.  81. 

to    the    18th    editions    of    this  (/.)  i?e  i¥a/soM,  1897,  2  Ch.  509. 

book,   but  ia   now  omitted,  as 


OF    THE    DESCENT    OF    AX    ESTATE    IN    FEE    SIMPLE.  211 

without  issue,  tlio  descendants  of  the  purchaser  "will 
then  have  become  extinct  ;  and  Joseph  Brown,  the 
father  of  the  purchaser,  will  then  (12thly),  if  livmg, 
be  his  heir  by  the  fifth  and  sixth  rules.  Bridget,  the 
sister  of  the  purchaser,  then  succeeds  (13thly),  as 
representing  her  father,  in  preference  to  her  half 
brother  Timothy,  who  is  only  of  the  half  blood  to  the 
purchaser,  and  is  accordmgh'  postponed  to  his  sister 
by  the  seventh  rule.  But  next  to  Bridget  is  Timothy 
(14tlily)  by  the  same  rule,  Bridget  behig  supposed  to 
leave  no  issue. 

On  the  decease  of  Timothj'  without  issue,  all  Ihe  J)cmiiiI  to 
descendants  of  the  father  will  have  failed,  and  the  ^'"; '"'''" 

'  paternal 

hdioritance  will  next  pass  to  Philip  Brown  (15thly),  anecstors  <>{ 

the  paternal  grandfather  of  the  purchaser.     But  the  .„\^i  ^"j",^^/''^'^^ 

grandfather  being  dead,  wo  must  next  exhaust  his  '«'^"'^- 

issue,  who  stand  in  his  place,  and  wo  find  that  he 

had  another  son,  Thomas  (IGthly),  who  accordingly 

is  the  next  heir;    and,  on  his  decease  witliout'  issue, 

Stephen  Brown  (ITthly),  thuugli  of  the  half  blood  to 

the  purchaser,  will  inherit,  by  the  seventh  rule,  next 

after  Thomas,  a  kinsman  in  the  same  degree  of  the 

whole    blood.     Stephen   Brown   dying   without   issue, 

the   descendants  of  the   grandfather  are   I'xliaiisted  ; 

and  we  must  accordingly  still  keep,  according  to  the 

sixth  rule,  in  the  male  paternal  line,  and  seek  the 

paternal  great  grandfather  of  the  purchaser,  who  is 

(18th]y)  Kobert  Brown  ;    and  ^Yho  is  represented,  on 

his  decease,  by  (lOthly)  Daniel  Brown,  his  son.     After 

Daniel  and  his  issue  follow,  by  the  same  rule,  Edward 

(20tlily)  and  his  issue  (21st ly),  Abraham. 

All  the  male  paternal  ancestoi^s  of  the  purchaser,  .D.Mrut  lo 
and   their   descendants,   are   now   suiiposed    to   have  "";"  ^'■'";'''^" 
failed;    and   by  the  sixth  rule,   the  female  paternal  aiii,T.st..ri,  and 
ancestors  and  their  heirs  arc  next  admittetl.     By  the 
w.u.i'.  IG 
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eighth  rule,  m  the  admission  of  the  female  paternal 
ancestors,  the  mother  of  the  more  remote  male  paternal 
ancestor,  and  her  heirs,  shall  be  preferred  to  the 
mother  of  a  less  remote  male  paternal  ancestor  and 
her  heirs.  Barbara  Fmch  (22ndly)  and  her  heirs 
have  therefore  priority  both  over  Margaret  Pam  and 
her  heirs  and  Esther  Pitt  and  her  heirs ;  Barbara 
Finch  being  the  mother  of  a  more  remote  male 
paternal  ancestor  than  either  Margaret  Pain  or  Esther 
Pitt.  Barbara  Finch  being  dead,  her  heirs  succeed 
her  ;  she  therefore  must  now  be  regarded  as  the  stock 
of  descent,  and  her  heirs  will  be  the  right  heirs  of 
Benjanmi  Brown  the  purchaser.  In  seeking  for  her 
heirs  inquiry  must  first  bo  made  for  her  issue  ;  now 
her  issue  by  Edward  Brown  has  already  been  ex- 
hausted in  seekmg  for  his  descendants  ;  but  she  might 
have  had  issue  by  another  husband  ;  and  such  issue 
Half  Wuodtu  (2'3rdly)  will  accordingly  next  succeed.  These  issue 
where'th^"''  ^^^'^  evidently  of  the  half  blood  to  the  purchaser.  But 
Lominoii  tliey  arc  the  right  heirs  of  Barbara  Finch  ;  and  they 
a  fciualc.  '^  ^ii'e  accordmgly  entitled  to  succeed  next  after  her, 
without  the  aid  they  might  derive  from  the  position 
expressly  assigned  to  them  by  the  seventh  rule.  The 
common  ancestor  of  the  purchaser  and  of  the  issue 
is  Barbara  Finch,  a  female ;  and,  by  the  united 
operation  of  the  other  rules,  these  issue  of  the  half 
blood  succeed  next  after  the  common  ancestor.  The 
latter  part  of  the  seventh  rule  is,  therefore,  explana- 
tory only,  and  not  absolutely  necessary  {I).  In  default 
of  issue  of  Barbara  Finch,  the  lands  will  descend  to 
her  father  Isaac  Finch  (24thly),  and  then  to  his  issue 
(25thly),  as  representing  him.  If  neither  Barbara 
Fmch,  nor  any  of  her  heirs,  can  be  found,  Margaret 
Pain  (26thly),  or  her  heii's,  will  be  next  entitled, 
Margaret  Pain  being  the  mother  of  a  more  remote 

(I)  Sec  Jarmau  <&  Bythewoud'a   Coiivi'vaudiig,  by  S«cct,  vul.  i. 
110,  iiuto  ((/). 
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male  paternal  ancestor  than  Esther  Pitt  ;  but  next 
to  Margaret  Pain  and  her  heirs  Avill  be  Esther  Pitt 
(27thly),  or  her  heirs,  thus  closing  the  Hsts  of  i'eniulo 
paternal  ancestors. 

Next  to  the  female  paternal  ancestors  and  tlieir  Descent  to 
heirs  comes  the  mother  of  the  purchaser,  l^lizabeth  J^^^^^.J^'^^f 
Webb  (28thly)  (supposuig  her  to  be  alive),  with  respect  and  the 

,1.1  •      J       1  11        maternal 

to  -whom  tlie  same  process  is  to  be  pursued  as  has  aucestuis. 
before  been  gone  over  with  respect  to  Joseph  Brown, 
the  purchaser's  father.  On  her  death,  her  issue  by 
John  Jones  (29thly)  will  accordhigly  next  succeed,  as 
repreSentmg  her,  by  the  fourth  rule,  agreeably  to  tlio 
declaration  as  to  the  place  of  the  half  blood  contahied 
in  the  seventh  rule.  Such  issue  beconnng  extinct, 
the  nearest  male  maternal  ancestor  is  the  purchaser's 
maternal  grandfather,  William  Webb  (BOthly),  -whoso 
issue  (Blstly)  will  be  entitled  to  succeed  him.  Such 
issue  faihng,  the  whole  line  of  male  maternal  ancestors 
and  their  descendants  must  bo  exhausted,  by  the  sixth 
rule,  before  any  of  the  female  maternal  ancestors,  or 
their  heirs,  can  find  admission  ;  and  when  the  female 
maternal  ancestors  are  resorted  to,  the  motlu'r  of  thu 
more  remote  male  maternal  ancestor,  and  lu'r  heirs, 
is  to  be  preferred,  by  the  eighth  rule,  to  the  mother  of 
the  less  remote  male  maternal  ancestor,  and  her  heirs. 
The  course  to  be  taken  is,  accordmgly,  precisely  tho 
same  as  in  pursuing  the  descent  through  the  paternal 
ancestors  of  the  purchaser.  Li  the  present  table, 
therefore,  Harriet  Tibbs  (32ndly),  the  maternal  grand- 
mother of  tho  purchaser,  is  the  person  next  entitled, 
no  claimants  appearhig  whose  title  is  preferable  ;  and, 
should  she  be  dead,  her  heirs  will  be  entitled  next 
after  her.  On  the  failure  of  the  heirs  of  the  pur- 
chaser,  the  person  last  entitled  is,  as  we  have  seen  {iii), 
to  be  substituted  hi  his  place,  and  the  same  course  of 
(m)  Auk,  p.  238. 
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investigation  is  again  to  bo  pursued  ^^itll  respect  to 
the  person  last  entitled  as  has  already  been  pointed 
iisclieai.  out  with  respoct  to  the  last  purchaser.  And  if  there 
should  be  no  heirs  of  the  person  last  entitled,  as  well 
as  of  the  purchaser,  the  land  will  escheat  to  the  lord 
of  the  fee,  as  has  been  previously  explained  (n). 


Kulcs  of  dc-  It   should   be   carefully   borne  in  mind,  that  the 

apply  to  per-  above-mentioned  rules  of  descent  apply  exclusively  to 
sonal  estate,  estates  in  land,  and  to  that  kind  of  property  which  is 
denominated  real,  and  have  no  application  to  money 
or  other  personal  estate,  wdiich  is  distributed  on  in- 
testacy in  a  manner  which  the  reader  will  find  ex- 
plained m  the  author's  treatise  on  the  law  of  personal 
property  (o). 

Descent  of  An  exception  to  the  law  of  descent  was  made  in 

vested  in  sole  case  of  the  death,  after  the  jq-av  1881  (p),  of  a  sole 

trustee  or       trustee  or  mortgagee  of  freeholds.    For  bv  the  Con- 
mortgagee.  .  , 

veyancing  Act,  1881  (g),  where  a  freehold  estate  or 

interest  of  inheritance,  or  limited  to  the  heir  as  special 
occupant,  in  any  tenements  or  hereditaments,  corporeal 
or  incorporeal,  is  vested  on  any  trust,  or  by  way  of 
mortgage,  in  am'  person  solely,  the  same  shall  on  his 
death,  notwithstanding  any  testamentary  disposition, 
devolve  to  his  personal  representatives,  in  like  manner 
as  if  the  same  were  a  chattel  real  vesting  in  them. 
This  enactment  still  regulates  the  devolution  of  free- 
hold estates  in  fee  simple  vested  in  am*  one  solely 


(n)  Ante,  p.  55. 

(0)  Page  523,  17th  ed. 

(p)  By  stats.  37  &  38  Viet, 
c.  78,  s.  5,  and  38  &  39  Viet.  c.  87, 
s.  48,  if  anj'  person  seised  of  any 
hereditament  in  fee  simple  as  a 
bare  trustee  died  intestate  be- 
tween the  7th  August,  1874, 
and  the  3l8t  December,  1881, 
the  same  vested  like  a  chattel 
real  in  his  legal  personal  repre- 
sentative. AVith  this  exception, 
before  the  year  1882,  the  fact, 


that  a  fee  was  held  subject  to 
a  trust  or  mortgage,  made  no 
difference  in  the  course  of  its 
descent  at  law.  See  ante,  p.  193  ; 
Wms.  Conv.  Stat.  17,  19.  171. 

[q)  Stat,  i-l  &  45  Vict.  c.  41, 
s.  30,  amended  by  57  &  58  A'ict. 
c.  46,  s.  88,  replacing  50  &  51 
Vict.  c.  73,  s.  45;  see  Wms. 
Conv.  Slat.  170—176;  Re  Pil- 
Umfs  Trudts,  26  Ch.  D.  432  ;  He 
Fark-crs  Trusts,  1894,  1  Ch.  707, 
721,  722. 
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upon  trust  or  by  way  of  mortgage,  the  Land  Transfer 
Act,  1897  (r),  applying  only  to  tlie  rtjal  estate  to  which 
a  deceased  person  was  entitled  for  his  own  use,  and 
not  as  trustee  or  mortgagee. 

Heirs  are  now  charged  with  succession  and  estate  Succession 
dutj^,  and  also  with  increment  vahie  duty,  as  will  be  incremeut 
explained  in  the  next  chapter.  ^'^^"'^  T>nty. 

(r)  Ante,  p.  221. 


(     240     ) 


CHAPTER   X. 


OF   A   WILL    OF   LANDS. 


History  of 
tbe  right  of 
alienation 
by  will. 


Statute  of 
Wills. 


The  right  of  testamentary  alienation  of  lands  is  a 
matter  depending  upon  Act  of  Parliament.  We  have 
seen,  that  previously  to  the  reign  of  Henry  VIII.  an 
estate  in  fee  simple,  if  not  disposed  of  in  the  lifetime 
of  the  owner,  descended,  on  his  death,  to  his  heir  at 
law  (a).  To  this  rule,  gavelkind  lands,  and  lands  in  a 
few  favoured  lioronghs,  formed  exceptions  ;  and  the 
liardslii])  of  tlie  rule  was  latterly  somewhat  mitigated 
hy  the  prevalence  of  conveyances  to  uses ;  for  the 
Court  of  Chancery  allowed  the  use  to  he  devised  l)y 
will  (fc).  But  when  the  Statute  of  Uses  (c)  came  into 
operation,  and  all  uses  were  turned  into  legal  estates, 
:  the  title  of  the  heir  again  prevailed,  and  the  incon- 

Ivenience  of  the  want  of  testamentary  power  then  l)egan 
to  he  felt.     To  remedy  this  inconvenience,  an  Act  of 
Parliament  {d),  to  which  we  have  hefore  referred  (e), 
was  passed  six  years  after  the  enactment  of  the  Statute 
:  of  Uses.     By  this  Act,  every  person  having  any  lands 
or  hereditaments  holden  in  socage,  or  in  the  nature 
of  socage  tenure,  was  enabled  by  his  last  will  and 
I  testament  in  writing,  to  give  and  devise  the  same  at 
I  his  will  and  pleasure  ;    and  those  who  had  estates  in 
'  fee   simple   in   lands  held   by   knight's   service  were 
enabled  in  the  same  way  to  give  and  devise  two-third 
.parts  thereof.    When,  by  the  statute  of  12  Car.  II. 
Ic.  24(/),  socage  was  made  the  universal  tenure,  all 


(a)  Ante,  p.  76. 
(6)  Ante,  p.  173. 
(c)  Stat.  27  Hen.  VIII.  c.  10; 
ante,  p.  175. 

id)  32   Hen.    VIII.   c.    1,   ex- 


plained by  statute  34  &  35  Hen. 
VIII.  c.  5. 

(e)  Ante,  p.  75. 

(/)  Ante,  p.  54. 
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estates  in  fee  simple  became  at  once  dcviFrfiWeTiTCTng    | 
then   holden   by,  socage.    This    extensive    power   of 
devising  lands  by  a  mere  writing  unattested  was  soon 
curtailed  by  the  Statute  of  Frauds  (q),  which  required  The  Statute 
that  all  devises  and  bequests  of  any  lands  or  tene- "^    'laucs. 
ments,  devisable  either  by  statute  or  the  custom  of 
Kent,  or  any  borougli,  or  any  other  custom,  should 
be  in  writing,  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence  and  by 
his  express  direction,  and  should  be  attested  and  sub- 
scribed in  the  presence  of  the  said  devisor  by  three  or 
four  credible  witnesses,  or  else  thej  should  be  utterly 
void  and  of  none  effect.     And  thus  the  law  continued 
t ilLthe ^ear  1 837^  when  the  Wills  Act  was  passed  (/t).  Wills  Art. 
By  this  Act  the  original  statute  of  Henry  YIII.  {i)  was 
repealed,  except  as  to  wills  made  prior  to  the  1st  of 
January,  1838,  and  the  law  was  altered  to  its  present 
state.    This  Act  permits  of  the  devise  by  will  of  every 
kind  of  estate  and  interest  in  real  property  which 
would  otherwise  devolve  to  the  heir  of  the  testator, 
or,  if  he  became  entitled  by  descent,  to  tl;e  heir  of  his 
ancestor  {k) ;  but  enacts  (I),  tliat  no  will  shall  be  valid,  wills  must 
unless  it  shall  be  in  writing,  and  signed  at  the  foot  or  Ij!;i'J'j^J;'.!*^J^*„'." 
end  thereof  by  the  testator,  or  by  some  other  person  aticsie.i  hy 

,  .  1    1       1  •      T        i-  1  1       •  two  witnesses. 

m  his  presence  and  by  his  direction  ;  and  such  signa- 
ture shall  be  made  or  acknowledged  by  the  testator, 
in  the  presence  of  hvo  or  more  witnesses,  present  at 
the  same  time  (m)  ;  and  such  witnesses  shall  attest, 
and  shall  subscribe  the  will  in  the  presence  of  the 
testator.  One  would  have  thought  that  this  enact- 
ment was  sufficiently  clear,  especially  that  part  of  it 

(g)  29  Car.  II.  c.  3,  s.  .5.  {I)  Sect.  9. 

(A)  Stat.  7  Will.  IV.  &  1  Vict.  (m)  See  Re  Ounslan,  7  P.  D. 

c.  26.  102  ;      Wright    v.    Saiuler.'ion ,    9 

(i)  32  Hen.  VIII.  o.  1.  V.  1).  149;    Dainirce.  d:  Ihtkhr 

{k)  Stat.  7  Will.  IV.  &  1  Vict.  v.    Fasulo,    13   P.    D.    CT,    102; 

c.  26,  8.  3.     See  flH/^  p.  50,  n.  (t),  Wyntt    v.    lirni/,    1S9.3,    1'.    T) ; 

an  to  the  devise  of  land,  which  Broini   v.   Shirroir,    I!t02,   P.   3; 

would  otherwise  e.sscheat  to  the  Lnris  v.  Lnn's,  I'.MiM,  1'.  I. 
lord  of  the  fee. 
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wliicli  directs  the  will  to  be  signed  at  the  foot  or  end 
thereof.  Some  very  careless  testators,  and.  very  clever 
judges,  however,  contrived  to  throw  upon  this  clause 
of  the  Act  a  discredit  which  it  did  not  deserve.  And  it 
was  accordingly  supplemented  by  an  Act  of  1852  (n), 
declaring  that  several  positions  of  the  testator's  signa- 
ture, which  are  enumerated  with  great  elaboration 
(and  all  of  which,  the  unlearned  reader  will  probably 
think,  might  well  have  been  considered  as  the  foot  or 
end  of  the  will  within  the  meaning  of  the  Wills  Act), 
shall  not  make  the  will  void  ;  and  further  providing 
that  no  signature  shall  give  effect  to  any  disposition 
which  is  underneath  or  follows  it,  or  was  inserted 
after  it  was  made. 

Wlio  may  bo  The  Statute  of  Frauds,  it  will  be  observed,  required 
wiinesscs.  y^.^^  ^^xe  witnesses  should  be  credible  ;  and,  on  the  point 
of  credibility,  the  rules  of  law  with  respect  to  witnesses 
were  formerly  very  strict  ;  for  the  law  had  so  great  a 
dread  of  the  evil  influence  of  the  love  of  monej^,  that 
it  would  not  even  listen  to  any  witness  who  had  the 
smallest  pecuniary  interest  in  the  result  of  his  own 
testimony.  Hence,  under  the  Statute  of  Frauds,  a 
bequest  to  a  witness  to  a  will,  or  to  the  wife  or  husband 
of  a  witness,  prevented  such  witness  from  beuig  heard 
in  support  of  the  will ;  and,  tlie  witness  being  thus 
incredible,  the  will  was  void  for  want  of  three  credible 
witnesses.  By  an  Act  of  Geo.  II.  (o),  a  witness  to  whom 
a  gift  was  made  was  rendered  credible,  and  the  gift 
only  which  was  made  to  the  witness  was  declared  void  ; 
but  the  Act  did  not  extend  to  the  case  of  a  gift  to  the 
husband  or  wife  of  a  witness  ;  such  a  gift,  therefore, 
Wills  Act.  still  rendered  the  whole  will  void  (p).  Under  the  Wills 
Act,  however,  the  incompetency  of  the  witness  at  the 

{n)  Stat.  15  &  16  Vict.  c.  24  ;  (o)  Stat.  25  Geo.  II.  c.  G. 

see    Margary    v.    Bohinso)>,    12  (p)  Hatfield  v.  Thorp,  5  B.  & 

P.   D.   8;    7?e   Anstee,   180.3,   P.  A.  589;    1  Jarm.  Wills,  71,  72, 

283;      Boi/lr    V.     //«?•;■ /.s\     1S05.  4th  cd.  ;  2  Str.  1255. 
P.  1G3. 
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time  of  the  execution  of  the  will,  or  at  any  time  after-V  / 
wards,  is  not  sufficient  to  make  the  will  invalid  (q)  ;\\ 
and  if  any  person  shall  attest  the  execution  of  a  will,! 
to  whom,  or  to  whose  wife  or  husband,  any  beneficial? 
interest  whatsoever  shall  be  given  (except  a  mere  charged 
for  payment  of  debts),  the  person  attesting  will  lie  a] 
good  witness  ;  but  the  gift  of  such  beneficial  interest  to ! 
such  person,  or  to  the  wife  or  husband  of  such  person, 
will  be  void  (r).  Creditors,  also,  are  good  witnesses, 
although  the  will  should  contain  a  charge  for  payment 
of  debts  (s)  ;  and  the  mere  circumstance  of  being  ap- 
pointed executor  is  no  objection  to  a  witness  {t).  By 
subsequent  statutes  [u),  the  rule  which  excluded  the 
evidence  of  witnesses  in  Courts  of  Justice,  and  of  parties 
to  actions  and  suits,  on  account  of  interest,  was  very 
properly  abolished  ;  and  the  evidence  of  mterested 
persons  is  now  received,  and  its  value  estimated  accord- 
ing to  its  worth  ;  ])ni  tlir  Wills  Act  is  not  affected  ))y 
tlicsi^  statutes  (x). 

As  we  have  seen  (ii),  wills  of  personal  estate  liave  Pn;i>at.-  of 

,  .  )-^^  .  If  T  •  41  wills  (.1 

always  been  requu^ed  to  be  proved,  tormerly  m  the  ,,ei-s..iialiy. 
Ecclesiastical  Courts,  afterwards  in  the  Court  of  Pro- 
))ate,  and  now  in  the  JTigli  Court  of  Justice.     But  no 
such  formality  was  I'cquiied  to  establish  a  will  of  rca 
estate,  and  tlie  Courts  of  Common  Law  alone  had  juris 
diction  on  all  questions  arising  on  tlie  validity  of  a  wil 
of   real   estate  {z),   the   ]<>.clesiastieal   Courts   and   11i( 
Couit  of  Prol)ate  luiviug  no  juiisdiction  to  graiii  ]>i 
bate  of  a  will  relating  to  real  estate  only  (a).     Will 


WilK  nf  r.-al 
cslatf. 


.J 


(7)  Stat.  7  Will.  IV.  &  1  Vict, 
r.  20,  R.  14. 

{)■)  Stat.  7  Will.  1\'.  &  1  Vict, 
r.  20,  .s.  15.  See  Gurney  v. 
Guniejj,  3  Drew.  208 ;  Tent- 
pest  V.  Tempest,  2  K.  &  J.  03;") ; 
Tliorpe  V,  Bestwick,  G  Q.  Ji.  1). 
311  ;  Re  Trotter,  1899,  1  Cli. 
764;  Aplin  V.Stone,  1001.  1  (h. 
543. 

(8)  Sect.  10. 
(I)  Sect.  17. 


(it)  Stats.  0  &  7  Vict.  c.  sr. : 
14  &  15  Vict.  c.  99,  ainriidcl  l.y 
10  &  17  Vict.  c.  83. 

(x)  Stats.  0  &  7  Vict.  o.  S5. 
s.  1  ;   14  &  15Vict.c.  99,  H.  5. 

(V)  A7ite,  p.  223. 

(z)  Bract,  fo.  4(il  a  ;  I)cun\i 
aisf,  Oro.  Car.  115;  X filer  v. 
Jirrll,  ibid.  391.  395;  Ma-.  Abr. 
I'n.liibition  (1..  2). 

((/)  1  Wins.  K.xnrs.  389.  7(hf(l.; 
301,    10th    c'.l.  ;    Re    J>r>immimi1, 
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disposing  of  porsonal  as  well  as  real  estate  were  obliged, 
to  be  proved  as  being  wills  of  personalty  (/;)  ;  but  in 
such  cases  the  original  will  remained  the  only  evidence 
available  at  common  law  of  the  testator's  devise,  the 
Courts  of  Common  Law  not  regarding  the  probate 
copy  (c)  of  the  w411  in  respect  of  the  devised  realty  (d), 
although  the  probate  was  conclusive  evidence  of  the 
will  as  to  the  testator's  personalty  (e).  But  now  by  the 
Court  of  Probate  Act,  1857  (/),  the  probate  of  a  will 
is  admissible  as  evidence  of  a  devise  of  real  estate  under 
the  conditions  specified  in  the  Act.  And  by  the  same 
Act,  a  testator's  heir  at  law  and  the  devisees  of  his  real 
estate  might  be  cited  to  attend  proceedings  in  the  Court 
of  Probate  relating  to  the  validity  of  a  will,  and  would 
be  bound  bj^  such  proceedings  if  so  cited  or  otherwise 
made  parties  thereto  (g).  Since  1875  these  provisions 
have  applied  to  proceedings  in  the  High  Court  of 
Justice  under  the  jurisdiction  then  transferred  thereto 
from  the  Court  of  Probate  (h)  ;  so  that  an  heir  at  law, 
who,  being  also  one  of  a  testator's  next  of  kin,  has 
unsuccessfully  contested  the  validity  of  his  will  as  a 
disposition  of  personalty  in  proceedings  to  obtain 
probate  thereof,  cannot  afterwards  dispute  the  will  as 
devising  realty  in  an  action  brought  under  the  High 
Court's  common  law  jurisdiction  (i).  Thejjand  Transfer 
Act,  1897  {k),  now  provides  that  probate  or  letters  of 

Sw.  &  Tr.  8  ;   Ee  Barden,  L.  R.  dough  v.   Greenhnigh,  ^ETTl.   2 

1  P.  &  M.  325  ;  Re  Booth,  L.  R.  Q.  B.  612. 

3  P.  &  M.  177  ;  Re  Tomlinson,  6  (g)  Stat.  20  &  21  Vict.  c.  77, 

P.  D,  209;    Re  HornbncHe,   15  ss.   61—63.     See   Sugden  v.  St. 

P.  T).  149.  Leonards,  1  P.  D.  154,  236.   These 

(b)  See  Partridge''s  case,  2  Salk.  provisions  apply  only  to  wills 
552  ;  Anon.,  3  Salk.  22  ;  1  Wms.  executed  since  and  in  accordance 
Exors.  389,  7th  ed.  with  the  Wills  Act ;  Campbell  v. 

(c)  Ante,  p.  223.  Lucy,  L.  R.  2  P.  &  M.  209. 

(d)  Doe  d.  Ash  v.  Calvert,  2  (h)  Stats.  36  &  37  Vict.  c.  66, 
Camp.  389  ;  Tavlor  on  EAridence,  ss.  3,  4,  16  ;  37  &  38  Vict.  c.  83  ; 
§  1565  A.           "  a7ite,  p.  168 ;   Wms.  Pers.  Prop. 

(e)  Allen  v.  Dtnidas,  3  T.  R.  160,  488,  489,  17th  ed. 

125.  (0  Beardsley      v.     Beardsley, 

if)  Stat.  20  &  21  Vict.  c.  77,  1899.  1  Q.  B.  746. 

ss.  62,  64,  65  ;  see  Taylor  on  Evi-  (k)  Stat.  60  &  61  Vict.  c.  65, 

denoe,  §§  1565  A,  B,  C  :  Barra-  s.  1  (3) ;  see  also  s.  2  (4). 
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administration  may  1)0  granted  in  respect  of  real  estate 
"oiily,  although  there  is  no  personal  estate.  This  confers 
jurisdiction  to  grant  probate  of  wills  of  realty  only  ; 
but  where  such  wills  contain  no  appointment  of  exe- 
cutors or  other  disposition  of  the  testator's  personalty, 
it  does  not  appear  necessary  to  prove  them  (l). 

So  much,  then,  for  the  power  to  make  a  will  of  lands,  Revocation 
and  for  the  formalities  with  which  it  nmst  be  accom-  ^^  *  ^'"" 
panied.     A  will,  it  is  well  known,  does  not  take  effect 
until  the  decease  of  the  testator.     In  the  meantime,  it 
may  l)e  revoked  in  various  ways  ;  as  by  tlie  mar)-iage  of  P.y  maiTiac;o. 
either  a  man  or  a  woman  {m)  ;  tliougli,  before  the  Wills 
Act,  the  marriage  of  a  inan  was  not  sulTicient  to  i-cvokc 
his  will  unless  he  also  had  a  child  born  {n).      A  will 
ma,y  also  lie  revoked  bj^  burning,  tearing,  or  otherwise  v.y  doMinr- 
destroying  the  same,  by  the  testator,  or  by  some  person  ^-j"  ^'jlti/' 
in  his  presence,  and  by  his  direction,  with  the  intention  intent  to 
of  revoking  the  same  (o).     But  the  Wills  Act  enacts  (j)) 
that  no  obliteration,  interlineation,  or  other  alteration, 
made  in  any  will  after  its  execution,  shall  have  niiy 
effect  (except  so  far  as  the  words  or  effect  of  the  will, 
before  such  alteration,  shall  not  be  apparent  (q)),  unless 
such  alteration  shall  be  executed  in  the  same  manner  as 
a  will ;  luit  the  signature  of  the  testator,  and  the  sub- 
scription of  the  witnesses,  may  be  made  in  the  margin, 

(I)  Sec  ante,  p.  249,  n.  (a).  A.  &  E.  14. 

(m)  Stat.  7  Will.  IV.  &  1  Vict.  (o)  Stat.  7  Will.  IV.  &  I  Vict. 

0.    26,    s.    18.     "Except   a   will  c.  26,  r.  20.     There  must  he  both 

made  in  exercise  of  a  power  of  actual  destruction  and  intent  tu 

appointment,  when  the  real  or  destroy;    Andrew  v.  Motley,   VI 

personal  estate  thereby  appointed  C.  B.  N.  S.  514  ;  Cheese  v.  Lovejoij, 

would   not,   in   default  of  such  2   P.    D.    2.'51  ;     Mills   v.    Mill- 

appointment,  pass  to  his  or  her  ward,  15  P.  1).  20  ;    Stanford  v. 

heir,    customary    heir,    executor  White,    1901,    P.    46;    Dixon    v. 

or  administrator,  or  the  person  ,S'o/jCf/or<o  7 Vca,<»rv.  liHI.'),  P.  42  ; 

entitled,    as    his  or  her  next  of  Gill  v.  Oill,  1909,  P.  157  ;     and 

kin,  under  the  Statute  of  Dis-  see   Atkinson   v.    Morris,     1897. 

tributions."     Br.  Fenwirk,  L.  R.  P.  40. 
1  P.  &  M.  .319;    Re  Russell,   15  (p)  Sect.  21  ;    Re  Ihvi,   1904. 

P.  D.  111.  ich.  :n7. 

(w)  1  Jarm.  Wills,  122,  4th  cd.  (7)  Sec  Fjhich  v.  Coml...  Is'.K. 

See   Marston   v.    Roe   il.    Fox,   S       P.  191  ;    A'*-  llrusirr,  IH99,  I'.  :i»i. 
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or  on  some  other  part  of  tho  will,  opposite  or  near  to 

such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a 

memorandum  referring  to  such  alteration,  and  written 

By  revocation  at  the  end  or  some  other  part  of  the  will.     A  will  may 

(i!ilV"xer       ^1^0  be  revoked  by  any  writing,  executed  in  the  same 

cuted. 


By  subse- 
quent will. 

iiy  codicil. 


Subsequent 
disposition. 


After-pur- 
chased lands. 


manner  as  a  will,  and  declaring  an  intention  to  revoke, 
or  by  a  subsequent  will  or  codicil  (r),  to  be  executed  as 
l)efore.  And  where  a  codicil  is  added,  it  is  considered 
as  part  of  the  will ;  and  the  disposition  made  hj  the 
will  is  not  disturbed  further  than  is  absolutely  necessarj- 
to  give  effect  to  the  codicil  (s). 

The  above  are  the  only  means  by  which  a  will  can 
now  be  revoked  ;  unless,  of  course,  the  testator  choose 
afterwards  to  part  with  any  of  the  property  comprised 
in  his  will,  which  he  is  at  perfect  liberty  to  do.  In 
this  case  the  will  is  revoked,  as  to  the  property  parted 
with,  if  it  does  not  find  its  way  back  to  the  testator, 
so  as  to  be  his  at  the  time  of  his  death.  Under  tho 
Statute  of  Hen.  VIII.  a  will  of  lands  was  regarded  in 
the  light  of  a  j^r&sent  conveyance,  to  come  into  operation 
at  a  future  time,  namely,  on  the  death  of  the  testator  (t). 
And  if  a  man,  having  made  a  will  of  his  lands,  after- 
wards disposed  of  them,  thej^  would  not,  on  returning 
to  his  possession,  again  become  subject  to  his  will, 
without  a  subsequent  republication  or  revival  of  tho 
will  (it).  But,  under  the  Wills  Act,  no  subsequent  con- 
veyance shall  prevent  the  operation  of  the  will,  with 
respect  to  such  devisable  estate  or  interest  as  the  tes- 
tator shall  have  at  the  time  of  his  death  (x).  In  the 
same  manner,  the  old  statute  was  not  considered  as 
enabling  a  person  to  dispose  by  will  of  any  lands,  except 

(«)  1  Jarm.  Wills,  177  sq.  6th 


(r)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  26,  s.  20.  See  Hellier  v.  Hel- 
lier,  9  P.  D.  237  ;  Re  Goslhig,  11 
P.  D.  79  ;  Re  Hodgkinson,  1893, 
P.  339;  Atkinson  v.  Morris,  1897, 
P.  40  ;  Cadell  v.  Wikocks,  1898, 
P.  21  ;  Re  Bryan,  1907,  P. 
125. 


ed. 

[t)  See  P.  &  M.  Hist.  Eng. 
Law,  ii.  313. 

(m)  1  Jarm.  Wills,  147,  198, 
4th  ed. 

(a;)  Stat.  7  Will.  IV.  &  1  Vict. 

20,  s.  23. 
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such  us  hv  was  possessed  of  at  the  time  of  inakiiig  his 
will :  so  that  lands  purchased  after  the  date  of  the  will 
could  not  be  affected  by  any  of  its  dispositions,  but 
descended  to  the  heir  at  law  (^/).  This  also  is  altered 
by  the  Wills  Act,  which  enacts  {z)  that  every  will  shall  A  will  mow 
be  construed,  with  reference  to  the  property  comprised  thJ'^cliJ'atirof 
in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  tht;  testator, 
immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will.  So  that 
every  man  may  now  dispose,  by  his  will,  of  all  such 
landed  property,  or  real  estate,  as  he  may  hereafter 
possess,  as  well  as  that  which  he  now  has.  Again,  the 
result  of  the  old  rule,  that  a  will  of  lands  was  a  present 
conveyance,  was,  that  a  general  devise  by  a  testator  of 
the  residue  of  his  lands  was,  in  effect,  a  specific  dispo- 
sition of  such  lands  and  such  only  as  the  testator  then 
had,  and  had  not  left  to  any  one  else  (a).  A  general  (ii-iRTal 
residuary  devisee  Avas  a  devisee  of  the  lands  not  other-  [levlJcc!^^ 
wise  left,  exactly  as  if  such  lands  had  been  given  him 
by  their  names.  The  consequence  of  this  was,  that  if 
any  other  persons  to  whom  lands  were  left  died  in  the 
lifetime  of  the  testator,  the  residuary  devisee  had  no 
claim  to  such  lands,  the  gift  of  which  thus  failed  ;  but 
th(!  lands  descended  to  the  heir  at  law.  This  rule  is 
altered  by  the  Wills  Act,  under  which  {h),  unless  a 
contrary  intention  appear  by  the  will,  all  real  estate 
comprised  in  any  devise,  which  shall  fail  by  reason  of 
the  death  of  the  devisee  in  the  lifetime  of  the  testator, 
or  by  reason  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  takmg  effect,  shall  be  included 
in  the  residuary  devise  (if  any)  contained  in  the  will. 

This  failure  of  a  dt-vise,  by  the  decease  of  the  devisee  A  laps? 
in  the  testator's  lifetiuus  is  called  a  lapse ;   and  this 
lapse  is"nbTprevented  by  Ihe  lands  being  given  to  the 

(y)  1  Jarm.  Wills.  64",,  'itli  c<l.  (a)   1  Jarni.  Will.s.  615.  Itli  cd. 

(z)  Slat.  7  Will.  IV.  &  1  Vict.  (6)  Stat.  7  Will.  IV.aiul  I  \i- I. 

c.  2(),  B.  24;  Jic  ruiial  (Did  Lumb,  v.   2(i,  s.   -'.",;     .I/t-"/'    v.   (mU,,, 

3U  Ch.  D.  50.  iW-i,  A.  C.  1. 
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ill  two  cases. 


Eatalc  tail. 


tk'visco  and  his  heirs  ;  and  in  tliu  .same  way,  Ijri'orfj  the 
Wills  Act,  a  gii'i  to  tiiu  deviseo  and  tho  heirs  uj  liis  body 
M  uuld  not  cany  the  lands  to  tho  heir  of  the  body  of  the 
devisee,  in  case  of  the  devisee's  decease  in  the  lifetime 
of  the  testator  (c).  For  the  terms  heirs  and  heirs  of  the 
body  are  "words  of  limitation  merely  ;  that  is,  they 
merely  mark  out  the  estate,  which  the  devisee,  if  living 
at  the  testator's  death,  would  have  taken, — in  the  one 
case  an  estate  in  fee  simple,  in  the  other  an  estate  tail ; 
and  the  heirs  are  no  objects  of  the  testator's  bounty, 
No  lapse  uow  further  than  as  connected  with  their  ancestor  {d).  Two 
cases,  however,  were  introduced  by  the  Wills  Act, 
in  which  the  devise  is  to  remain  unaffected  by  the 
decease  of  the  deviseo  in  the  testator's  lifetime.  The 
first  case  is  that  of  a  devise  of  real  estate  to  any  person 
for  an  cskde  tail ;  in  which  case,  if  tho  devisee  should 
die  in  the  lifetime  of  the  testator,  leaving  issue  who 
would  be  inheritable  under  such  entail,  and  any  such 
issue  shall  be  living  at  the  death  of  the  testator,  such 
devise  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after 
the  death  of  tho  testator,  unless  a  contrary  intention 
shall  appear  by  the  \\i\\  (c).  The  other  case  is  that  of 
the  devisee  being  a  child  or  other  issue  of  the  testator 
dying  in  the  testator's  lifetime  and  leavmg  issue  any 
of  whom  are  living  at  the  testator's  death.  In  this 
case,  unless  a  mere  life  estate  shall  have  been  left  to 
tho  devisee,  the  devise  shall  not  lapse,  but  shall  take 
effect  as  in  the  former  case  (/). 


I 


Devise  to 
issue  of 
testator. 


Construction 
of  wiUs. 


The  construction  of  wills  is  the  next  object  of  our 
attention.  In  construing  wills,  the  Courts  have  always 
borne  in  mind,  that  a  testator  may  not  have  had  the 


(c)  Hodgson  and  Wife  v.  Am- 
hose,  1  Dougl.  337. 

(d)  Plowd.  345  ;    1  Rep.  105  ; 
1  Jarm.  Wills.  338,  4tli  ed. 

(e)  Stat.  7  Will.  IV.  &  I  Vict, 
c.  20,  s.  32. 

(/)  Sect.  33.     Sec  W'ms.  Tcrs. 


Prop.  512,  17th,  ed.  ;  Johnson  v. 
Johnson,  3  Hare,  157  ;  Eccles  v. 
Cheyne,  2  Kay  &  J.  676  ;  Griffiths 
V.  Gale,  12  Sim.  354 ;  Eager  v. 
FurnivaU,  17  Ch.  D.  115.  Estate 
duty  attaches  ;  Be  Scott,  1901,  1 
K.    J3.    22s.     Posthumous   issue 
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same  opportunity  of  legal  advice  in  drawing  his  will,  as 
lie  would  have  had  in  executing  a  deed.  And  the  lii-st 
great  maxim  of  construction  accordingly  is,  that  the 
intention  of  the  testator  ought  to  be  observed  {(j).  The  Intention  to 
decisions  of  the  Courts,  m  pursuing  this  maxim,  have  ^  o^^^'^^''^^- 
given  rise  to  a  number  of  subsidiary  rules,  to  be  applied 
in  making  out  the  testator's  intention  ;  and  when  doubts 
occur,  these  rules  are  always  made  use  of  to  determine 
the  meaniug  ;  so  that  the  true  legal  construction  of  a 
will  is  occasionally  different  from  that  which  would 
occur  to  the  mind  of  an  unprofessional  reader.  Cer- 
tainty cannot  be  obtained  without  uniformity,  nor 
uniformity  without  rule,  llules,  therefore,  have  been 
found  to  be  absolutdy  necessary  ;  and  the  indeihiito 
maxim  of  observing  the  intention  is  now  largely  qualihed 
by  the  luimerous  decisions  which  have  been  made 
respecting  all  manner  of  doubtful  points,  each  of  which 
decisions  forms  or  coniirms  a  rule  of  construction,  to  be 
attended  to  whenever  any  similar  difficulty  occurs.  It 
is,  indeed,  very  questionable,  whether  lliis  maxim  nl' 
observing  the  intention,  reasonable  as  it  may  appear, 
has  been  of  any  ser\ice  to  testators  ;  and  it  has  cer- 
tainly occasioned  a  great  deal  of  trouble  to  the  Courts. 
Testators  ha^■e  imaghied  that  the  makhig  of  wills,  to 
be  so  leniently  interpreted,  is  a  matter  to  which  an\'. 
body  is  competent ;  and  the  consequence  has  been 
an  innnense  amount  of  litigation,  on  all  sorts  of  con- 
tradictory and  nonsensical  bequests.  An  intention, 
moreover,  expressed  clearly  enough  for  ordinary  appre- 
hensions, has  often  been  defeated  by  some  technical  Technical 
rule,  too  stubborn  to  yield  to  the  general  maxim,  that 
the  intention  ought  to  be  observed.  Thus,  in  one  Kxamplo  uJ 
case  (/t),  a  testator  declared  his  intention  to  be,  that  jif^  psutc, 
his  son  should  not  sell  or  dispose  of  his  estate  for  longer  ^'^^^  '<^^  ^  "^'i 

'^  °      caUito  tail, 

can  take.  Re  Griffitlis'  Settlement,      a.  555  ;  2  Blaik.  ('..nim.  381. 
VJll,  1  t'h.  2-10.  (/')  Pcniii    V.    Blnkr,   4    lUiir. 

(ij)  'M   Ass.    18:3  a  ;     Y.    B.   'J       257'.»,  1  \V.  Dl.  072,  1  Duuyl.  UIJ. 
Ikn.  VI.  2 1  b  ;  Litt.  b.  580  ;  I'erk. 
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tiinu  than  his  life,  and  to  that  intent  he  devised  tlie 
same  to  his  son  for  his  life,  and  after  his  decease  to  the 
heirs  of  the  body  of  his  said  son.  The  Court  of  King's 
Bench  held,  as  the  reader  would  no  doubt  expect,  that 
the  son  took  only  an  estate  for  his  life  ;  but  this 
decision  was  reversed  by  the  Court  of  Exchequer 
Chamber,  and  it  is  now  well  settled  that  the  decision 
of  the  Court  of  King's  Bench  was  erroneous  (i).  The 
testator  unwarily  made  use  of  technical  terms,  which 
always  require  a  technical  construction  (j).  In  giving 
the  estate  to  the  son  for  life,  and  after  his  decease  to 
the  heirs  of  his  body,  the  testator  had,  in  effect,  given 
"the  estate  to  the  son  and  the  heirs  of  his  hody.  Now 
such  a  gift  is  an  estate  tail ;  and  one  of  the  inseparable 
incidents  of  an  estate  tail  is,  that  it  may  be  barred  in 
the  manner  already  described  (fc).  The  son  was,  there-^ 
fore,  properly  entitled,  not  to  an  estate  for  life  only,| 
but  to  an  estate  tail,  Avhich  would  at  once  enable  him 
to  dispose  of  the  lands  for  an  estate  in  fee  simple.  In 
contrast  to  this  case  are  those  to  which  we  have  before 
adverted,  in  the  chapter  on  estates  for  life  {I).  In' 
All  iiitcndcd  tliosc  cascs,  an  intention  to  confer  an  estate  in  fee  simple 
hdd'to^bc  was  defeated  by  a  construction,  which  gave  only  an 
unly  ail  catato  estate  for  life  ;  a  gift  of  lands  or  houses  to  a  person 
simply,  without  words  to  limit  or  mark  out  the  estate 
to  be  taken,  was  held  to  confer  a  mere  life  interest. 
But,  in  such  cases,  the  Courts,  conscious  of  the  pure 
technicality  of  the  rule,  were  continually  striving  to 
avert  the  hardship  of  its  effect,  by  laying  hold  of  the 
most  mmute  variations  of  phrases,  as  matter  of  excep- 
tion. Doubt  thus  took  the  place  of  direct  hardship  ; 
till  the  legislature  thought  it  time  to  interpose.  As  we 
A\ill6  Act.  have  seen,  a  remedy  was  provided  by  the  Wills  Act  {m), 
which  enacts  {n)  that  where  any  real  estate  bhall  be 

(Ol^'carnc,  C.  R.  147—172.  (/)  Ante,  p.  113. 

(j)  lie  Simcoe,  VJV3,  1  Cii.  55  J.  (//()  7  WUl.  IV.  &  1  Vict.  c.  26. 

[k)  Ante,  p.  99.  (u)  Sect.  28. 
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devised  to  ail}'  person,  Avithout  any  words  of  limitation, 
such  devise  shall  be  construed  to  pass  the  fee  simple, 
or  other  the  whole  estate  or  interest,  wliich  the  testator 
had  power  to  dispose  of  by  Avill,  in  such  real  estate, 
unless  a  contrary  intention  shall  appear  by  the  will. 
In  these  cases,  therefore,  the  rule  of  law  has  Ijeeii 
made  to  give  way  to  the  testator's  intention  ;  but  the 
case  above  cited,  in  which  an  estate  tail  was  given  when 
a  life  estate  only  was  intended,  is  sufficient  to  show,? 
that  rules  still  remain  which  give  to  certain  phrases- 
such  a  force  and  effect  as  can  be  properly  directed  by 
those  only  who  are  well  acquainted  with  their  power. 

Another  instance  of  the  defeat  of  intention  arose  in  Gift  in  caso 
the  case  of  a  gift  of  lands  to  one  person,  "  and  in  case  ^yithmit  i.ssuc 
ho  shall  die  without  issue,"  then  to  another.  The 
Courts  mterpreted  the  words,  "  hi  case  he  shall  die 
without  issue,"  to  mean  "  in  case  of  his  death,  and  of 
the  failure  of  his  issue  ;  "  so  that  the  estate  was  to  go 
over  to  the  other,  not  only  in  case  of  the  death  of  the 
former,  leaving  no  issue  living  at  Ids  decease,  but  also 
in  the  event  of  his  leaving  issue,  and  his  issue  after- 
wards failmg,  by  the  decease  of  all  his  descendants. 
The  Courts  considered  that  a  man  might  properly  be 
said  to  be  "  dead  without  issue,"  if  ho  had  dii'd  and 
left  issue,  all  of  whom  were  since  deceased  ;  quite  as 
much  as  if  he  had  died,  and  left  no  issue  behmd  him. 
In  accordance  with  his  view,  they  held  such  a  gift  as 
above  mentioned  to  be,  by  implication,  a  gift  to  the 
first  person  and  his  issue,  with  a  remainder  over,  on 
such  issue  failing,  to  the  second.  This  was,  in  fact,  a 
gift  of  an  estate  tail  to  the  first  part}'  (o)  ;  for  an  estate  Huvh  a  yift 
tail  is  just  such  an  estate  as  is  descendible  to  the  issue  p^'J^^,^^"  "" 
of  the  party,  and  will  cease  when  In'  has  no  linger 
heii'S  of  his  body,  that  is,  when  his  issue  fails.  ILid 
there  bei'ii  no  power  of  barring  entails,  tliis  would  no 

{(.>)  1  Jium.  Wills,  554,  4th  cd.  ;  MachcU  v.  Weeding,  8  Siui.  1,  7. 
W.K.P.  17 
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doubt  have  been  a  iiio.st  olTeciual  way  of  fulfilling  to 
the  utmost  the  testator's  intention.  But,  as  we  have 
seen,  every  estate  tail  in  possession  is  liable  to  be 
barred  and  turned  into  a  fee  simple,  at  the  will  of  the 
owner.  With  this  legal  incident  of  such  an  estate, 
the  Courts  considered  that  they  had  nothing  to  do  ; 
and  by  this  construction,  they  accordingly  enabled  the 
first  devisee  to  bar  the  estate  tail  which  they  adjudged 
him  to  possess,  and  also  the  remainder  over  to  the 

lutciitiou  other  jiarty.  He  thus  was  enabled  at  once  to  acquire 
the  whole  fee  simple,  contrary  to  the  intention  of  the 
testator,  who  most  probably  had  never  heard  of  estates 
tail,  or  of  the  means  of  jjarring  them.  This  rule  of 
construction  had  been  so  long  and  lirndy  established, 
that  nothing  but  the  power  of  Parliament  could  effect 

Willti  Act.  an  alteration.  This  was  done  by  the  Wills  Act,  which 
directs  (jj)  that  in  a  will  the  words  "  die  without  issue," 
and  similar  expressions,  shall  be  construed  to  mean  a 
want  or  failure  of  issue  in  the  lifetime,  or  at  the  death 
of  the  party,  and  not  an  indchnite  failure  of  issue  ; 
-'unless  a  contrar\'  intention  shall  appear  by  the  will, 
by  reason  of  such  person  having  a  prior  estate  tail,  or 
of  a  preceding  gift  being,  without  any  implication 
arising  from  such  words,  a  gift  of  an  estate  tail  to  such 
[person  or  issue,  or  otherwise. 

From  what  has  been  said  it  will  appear  that, 
before  the  above-mentioned  alteration,  an  estate  tail 
Impliciitjuu.  might  have  been  given  b}'  will,  by  the  mere  implica- 
tion, arising  from  the  apparent  intention  of  the 
testator,  that  the  land  should  not  go  over  to  any  one 
else,  so  long  as  the  first  devisee  had  any  issue  of  his 
body.  Li  the  particular  class  of  cases  to  which  we 
have  referred,  this  implication  is  now  excluded  by 
express  enactment.  But  the  general  principle  by 
which   any   kind    of   estates   may   be   given   by    will 

ip)  Sect.  2'J  J  irce  lie  Edwarda,  iSUi,  3  Ch.  Oil. 
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whenever  an  intention  so  to  do  is  expressed,  or  clearly 

implied,  still  remains  the  same.    In  a  deed,  technical 

words  are  always  requii-ed ;    to  create  an  estate  tail 

by  a  deed,  it  is  necessary,  as  we  have  seen  (g),  that 

the  word  heirs,  coupled  with  icords  of  'procreation,  such 

as  heirs  of  the  hodij,  or  else  the  words  in  tail  shall  bu 

made  use  of.    So,  we  have  seen  that,  to  give  an  estate 

in  fee  simple,  it  is  necessary  in  a  deed,  to  use  the 

word  heirs,  or  else  the  words  iibjee  simple  (r),  as  words 

of  limitation,  to  hmit  or  mark  out  the  estate.    But  in'(;ift  of  an 

a  will,  a  devise  to  a  person  and  his  seed  (s),  or  to  h\^^^  ^^^^^^  ^'"'  ^^ 

and  his  issue  {t),   and   many  other  expressions,   are 

sufficient  to  confer  an  estate  tail ;   and  a  devise  to  a 

man  and  his  Iteirs  male,  which  in  a  deed  would  be  held  | 

to  confer  a  fee  simple  (it),  in  a  will  gives  an  estate  in 

tail  male  (x) ;  for  the  addition  of  the  word  "  male,"  as 

a  qualification  of  heirs,  shows  that  a  class  of  heirs, 

less  extensive  than  heirs  general,  was  intended  (v/)  ; 

and  the  gift  of  an  estate  in  tail  male,  to  which,  in  a 

will,  words  of  procreation  are  unnecessary,  is  the  only 

gift  which  at  all  accords  with  such  an  intention.    ISo,  Gift  of  a  fee 

even  before  the  enactment   directing  that   a   devise  ^^'.||jl''" '-"^ 

without  words  of  limitation  shall  be  construed  to  pass 

a  fee  simple,  an  estate  m  fee  simple  was  often  held  to 

bo  conferred,  without  the  use  of  the  word  lieirs.    Thus, 

such  an  estate  was  given  by  a  devise  to  one  in  j'cc 

simple,  or  to  him /or  ever,  or  to  him  and  his  assiynsjvr 

ever  {z),  or  by  a  devise  of  all  the  testator's  estate,  or  of 

all  his  property,  or  all  his  inheriianec,  and  by  a  vast 

number  of  other  expressions,  by  which  an  hitention 

to  give  the  fee  simple  could  be  considered  as  expressed 

or  implied  (a). 

(q)  Aide,  pp.  H7,  208.  {,x)  Co.  Lilt.  27  a  ;    2  i5Ju(.k. 

(r)  Ante,  pp.  1-17,  2US.  C'ouiui.  J 15. 

(a)  Co.   Lilt.   U   b;    2   Black.  (y)  2  Janii.  Wiil-s  IS-IO,  0th  I'll. 

Cuiuui.  115.  (c)  Co.   Lilt.   'J   b.  ;    2   Uhuk. 

(<)  Muriin\.  ISwanncU,'!  \ivAV.  Coiiiin.  1U8. 

241);  2  Jann.  VVili.-i,  lUliU,  IHlicd.  (")  2    Jam.    WilL-,    271    .s-y., 

Cu)  Ante,  p.  US.  lib  cd. 
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Uses  ami 
trusts. 


The  doctrine  of  uses  and  trusts  applies  as  well  to 
a  will  as  to  a  conveyance  made  between  living  parties. 
'J'hus  a  devise  of  lands  to  A.  and  his  heirs  to  the  use  of 
13.  and  his  heirs,  upon  certain  trusts  to  be  performed 
by  B.,  will  vest  the  legal  estate  in  fee  simple  in  B. ; 
and  the  Court  will  compel  him  to  execute  the  trust  ; 
unless,  indeed,  he  disclaim  the  estate,  which  he  is  at 
perfect  liberty  to  do  (6).  But,  if  any  trust  or  duty 
should  be  imposed  upon  A.,  it  wall  then  become  a 
question,  on  the  construction  of  the  will,  whether  or 
not  A.  takes  any  legal  estate  ;  and,  if  any,  to  what 
extent.  If  no  trust  or  duty  is  imposed  on  him,  he  is 
a  mere  instrument  for  conveying  the  legal  estate  to  B., 
filUng  the  same  passive  office  as  a  person  to  whom  a 
feoffment  or  conveyance  has  been  made  to  the  use  of 
another  (c).  From  a  want  of  acquaintance  on  the 
part  of  testators  with  the  Statute  of  Uses  {d),  great 
difficulties  have  frequently  arisen  in  determining  the 
nature  and  extent  of  the  estates  of  trustees  under 
wills.  In  doubtful  cases,  the  leaning  of  the  Courts 
was  to  give  to  the  trustees  no  greater  estate  than  was 
aljsolutely  necessary  for  the  purposes  of  their  trust. 
But  this  doctrine  having  frequently  been  foimd  incon- 
venient, provision  has  been  made  in  the  Wills  Act  (c), 
that,  under  certain  cncumstances,  not  always  to  be 
easily  explained,  the  fee  simple  shall  pass  to  the 
trustees,  instead  of  an  estate  determinable  when  the 
purposes  of  the  trust  shall  be  satisfied. 


Danger  of  The  above  examples  may  serve  as  specimens  of  the 

le„a]  rules,      great  danger  a  person  incurs,  who  ventures  to  commit 

the  destination  of  his  property  to  a  document  framed 


(6)  NicJoson  v.  Wordsworth,  2 
Swanst.  365,  10  R.  R.  86  ;  Urch 
V.  Walker,  3  My.  &  Cr.  702; 
Siggers  v.  Evans,  5  E.  &  B.  367, 
380. 

(c)  2  Jarm.  Wills,  ISll  -■7., 
6th  cd. ;   Baker  v.  While,  L.  R. 


20  Eq.  166  ;  i?e  Brooke,  1894, 
1  Ch.  43  ;  see  ante,  pp.  177,  210. 

((Z)  27  Hen.  VIII.  c.  10  ;  ante, 
p.  175. 

(e)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  ss.  30,  31. 
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in  ignorance  of  the  rules,  by  which  the  effect  of  such 
document  must  be  determined.  The  Wills  Act,  by 
the  alterations  above  mentioned,  effected  some  im- 
provement ;  but  no  Act  of  Parliament  can  give  skill 
to  the  unpractised,  or  cause  everybody  to  attach  the 
same  meaning  to  doubtful  words.  The  only  way, 
therefore,  to  avoid  doubts  on  the  construction  of  wills, 
is  to  word  them  in  proper  technical  language, — a  task 
to  which  tliose  only  who  have  studied  such  language 
can  be  expected  to  l)e  competent. 

If  the  testator  should  devise  land  to  the  person  Devise  to 
who  is  his  heir  at  law,  it  is  provided  by  the  Inheritance 
Act(/)  that  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent. 
Such  heir,  thus  taking  by  jmrcliase  (g),  will  therefore 
become  the  stock  of  descent  ;  and  in  case  of  liis  decease 
intestate,  the  lands  will  descend  to  liis  lieir,  and  not  to 
the  heir  of  the  testator,  as  they  would  have  done  liad 
tlie  lands  descended  on  t  lie  heir.  Before  this  Act ,  an 
hoir  to  whom  lands  were  left  l)y  his  ancestor's  will 
was  considered  to  take  by  his  prior  title  of  descent 
as  heir,  and  not  under  the  will, — unless  the  testator 
altered  the  estate  and  limited  it  in  a  manner  difterent 
from  that  in  which  it  would  have  descended  to  tht> 
heir  {h). 

As  we  have  seen  {%),  in  the  case  of  testators  dying  iioal  rsiati- 
aflcr  the  year  1897,  their  real  estate  vests  at  once  in  ;';;j;f;//;f;;'' 
their  executors,  notwithstanding  anv  testamentary  dis-  porsonul 
position  thereof ;   and  the  executors  are  empowered  to  ,i^.^.^ 
dispose  of  the  same  to  raise  money  for  payment    of 
the  funeral  and  testamentary  expenses  and  debts  and 
the  legacies,  if  charged  on  the  real  estate;    and  ili«' 

(/)  S(at.3&4Wil].lV.o.  106,  {//)  Wiitk.  DphcouI.s   174,   17G 

s.  :$  ;  see  StrirkJnnd  v.  StrirUanrl,  (L'Jil.  12H I .  It li  cl. ). 
10  Sim.  374  ;    Ourn  v.  aibhoii.s-,  (i)  Anir,  pp.  211.  .17.  7r>.  S"),  S(i, 

l'.)U2,  I  Ch.  (VM.  Ill,  i:t:«,  l."!!'.   1^7.  !!•:'.  2i»!i.  L'l'o. 

((/)  Ante,  p.  229.  22r). 
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1 


Devise  of  real 
estate  was 
formerly 
independent 
of  executors' 
assent. 


C!harge  of 
delits. 


devisee  of  lands  takes  no  osl  ate  therein  at  law,  though 
lie  has  an  interest  in  them  in  equity,  until  the  executors 
have  either  assented  to  the  devise  in  his  favour  or 
have  expressly  conveyed  the  lands  to  him.  And  if  a 
testator  has  left  no  executor,  his  real  estate  will  vest 
in  his  administrator  cum  testamento  annexo,  who  will 
have  the  same  powers  in  all  respects  as  an  executor  (k). 
But  where  a  testator  died  before  the  year  1898,  the 
devise  of  his  real  estate  was  quite  independent  of  the 
executors'  assent  or  interference,  unless  the  testator 
should  either  expressly  or  by  implication  have  given 
his  executors  any  estate  in  or  power  over  the  same  (1). 
In  the  middle  of  the  last  century,  however,  the  doctrine 
was  broached,  that  if  a  testator  had  charged  his  real 
estate  with  the  payment  of  liis  debts,  such  a  charge 
gave  by  implication  a  power  to  his  executors  to  sell 
his  real  estate  for  the  payment  of  his  debts.  The 
author,  elsewhere,  attempted  to  show  that  this  doctrine, 
though  recognised  in  several  modern  cases,  was  in- 
consistent with  legal  principles  (m)  ;  and  in  this  he 
was  supported  by  the  great  authority  of  Lord  St. 
Leonards  {n).  Li  consequence,  however,  of  the  diffi- 
culties to  which  these  cases  gave  rise,  an  Act  was  passed 
by  which,  where  there  was  a  charge  of  debts  or  legacies, 
the  trustees  in  some  cases  and  in  other  cases  the 
executors  of  a  testator  were  empowered  to  sell  his  real 
estate  for  the  purpose  of  paying  such  debts  or 
legacies  (o) .     The  powers  given  by  this  Act  are  of  course 

Pcrs.     Prop.     521, 


17th  ed. 

[1)  See  1  Wms.  V.  &  P.  225, 
2nd  ed. 


(m)  See  the  Author's  Essaj"  on 
Real  Assets,  c.  6. 

(«)  Sug.  Pow.  120—122. 


Where  trus- 
tees may  sell 
or  mortgage 
to  pay  testa- 
tor's debts  or 
legacies. 


(o)  Stat.  22  &  23  Vict.  c.  35,  passed  13th  Aug.,  1859,  commonly 
called  Lord  St.  Leonards'  Act,  and  now  intituled  the  Law  of  Pro- 
perty Amendment  Act,  1859.  By  sect.  14,  where  by  any  will  whicli 
ehall  come  into  ojieration  after  the  passing  of  the  Act,  the  testator 
shall  have  charged  his  real  estate  or  anj^  specific  portion  thereof  with 
the  payment  of  his  debts  or  of  any  legacy  or  other  specific  sum  of 
money,  and  shall  have  devised  the  estate  so  charged  to  any  tnistee 
or  trustees  for  the  whole  of  his  estate  or  interest  therein,  and  shall 
not  have  made  any  express  provision  for  the  raising  of  such  debts, 
legacy,  or  sum  of  money  out  of  the  estate,  such  trustee  or  trustees 
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practically  siiporsedod,  in  the  case  of  tostaiorf*  dying 
after  1897,  by  the  more  extensive  powers  over  real 
estate  now  conferred  on  executors  by  the  Land  Transfer 
Act,  1897  {j))  ;  but  they  remain  applicable  in  cases  of 
death  before  1898. 

As  we  have  seen  (g),  under  Iho  Conveyancing  Act,  Executors 
1881,   freehold   estate   of  inheritance  vested   in  any  ?"^\*'?^'^ 

•^  freeholds 

person  solely  upon  any  trust,  or  by  way  of  mortgage,  vested  in  a 
now  devolves,  on  his  death,  to  his  personal  represen-  mirt,^agJ;J^  ^^ 
tatives.    And  the  same  Act  (?•)  empowers  the  tenant's 

may,  notwithstanding  any  trusts  actually  declared  by  the  testator, 
raise  such  debts,  legacy  or  money  by  sale  or  mortgage  of  the  lands 
devised  to  them.     By  sect.   15,  these  powers  are  extended  to  all 
persons  in  whom  the  estate  devised  shall  for  the  time  being  be  vested 
by  surviv^orship,  descent  or  devise,  or  who  may  be  appointed  to 
succeed  to  the  trusteeship  under  any  power  in  the  will  or  by  the 
Court.     By  sect.  16,  if  any  testator,  who  shall  have  created  sucli  a  Where  execn- 
eharge,  shall  not  have  devised  the  hereditaments  charged  in  such  tors  may  srll 
terms  as  that  his  whole  estate  and  interest  therein   shall  become  or  mortgage, 
vested  in  any  trustee  or  trustees,  the  executor  ot  executors  for  the  („  p;^y  (l(.r)ts 
time  being  named  in  his  will  (if  any)  shall  have  the  same  power  of  or  legacies, 
raising  the  same  moneys  as  is  before  vested  in  the  trustees,  and  such 
power  shall  devolve  to  the  person  or  persons  (if  any),  in  whom  the 
executorship  shall  for  the  time  being  be  vested.     It  is  not,  however,  . 
exercisable  by  an  administrator  cum  testamento  annexo  ;   lie  Clay  <f' 
Teiley,  10  Ch.  D.  3.      I5y  sect.  17,  purchasers  or  mortgagees  were  not 
to  be  bovnid  to  inquire  whether  the  powers  thus  conferred  have  hern 
duly  exercised  by  the  persons  acting  in  ext-rcisc  thereof.     And  by 
sect.  18,  these  provisions  were  not  to  prejudice  or  affect  any  sale  or 
mortgage  made  or  to  be  made  in  pursuance  of  any  will  coming  into 
operation    before  the  passing  of   the  Act ;   nor  were  they  to  extend  Devise  in  fee 
to  a  devise  to  any  person  in  fee  or  in  tail,  or  for  the  testator's  whole  or  in  tniil 
estate  and  interest,  charged  with  debts  or  legacies;    nor  were  tlu-y  charged  \vi(h 
to  affect  the  power  of  any  such  devisee  to  sell  or  mortgage  as  he  or  debts, 
they  might  1)V  law  then  do  ;    see  lie,  Wilson,  2  Times  L.  li.  443,  3-t 
W.  R.  512  ;   lie  Barroxo  in  Fiirne.ss  Corpn.  and  Eawlinsons  Contract, 
1903,  1  Ch.  339.     In  these  cases  the  law  was  that  the  devisee  might, 
in  the  exercise  of  his  inherent  right  of  alienation,  either  sell  or  mort- 
gage the  lands  devised  to  him  ;    but  if  legacies  only  were  charged  Charges  of 
thereon,  the  purchaser  or  mortgagee  was  t)ound  to  see  his  money  legacies  only, 
duly  applied  in  their  pavmciit  ;    Horn  v.  Horn,  2  Sim.  &  Stii.   f  IS  ; 
Essay  on  Real  Assets,  p.  ()3  ;    Rr  liiUrck;  ()3   h.  J.  Ch.  5!tti.     If,  Charge  of 
however,  the  testator's  debts  were  charged  on  the  lauds.  (Iicm,  whether  debt.s. 
there  were  legacies  also  charged  or  not,  the  practical  impossibility 
of  obliging  the  purchaser  or  mortgagee  to  look  to  the  payment  ui 
so  uncertain  a  charge  exonerated  him  from  all  liability  to  <lo  more 
than  simply  pay  his  money  to  the  devisee  on  his  sole  reeeij)!  ;    Essay 
on  Real  Assets,  pp.  ()2,  (53  ;   Comer  v.  Carl  might,  \j.  11.  7  II.  \i.  7.31  ; 
lir,  llenson,  190S,  2  Ch.  3r)ti,  3(i  1—304. 

(p)  Ante,  pp.  225,  220.  s.  4  ;    sco  Wms.  C(.nv.  Slat.  5> 

(q)  Ante,   193,  244.  —58. 

()•)  Stat.    14  &  45  Vict.   c.  41. 
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Anri  a  power  personal  representatives  to  convey  the  fee  simple  or 
freehold "^       ollier  freehold  interest  descendible  to  his  heirs  general 

estate  {y^  Q^^iy  land  for  the  purpose  of  giving  effect  to  a  con- 

contracted  to  "^  r     r  o        & 

be  sold.  tract   for  sale   thereof,   subsisting   at   his   death   and 

enforceable  against  his  heir  or  devisee  (s). 


Wills  ill 
Middlesex 
and  York- 
shire to  be 
registered. 


Wills  of  lands  situate  in  Middlesex  or  Yorkshire  or 
the  town  and  county  of  Kingston-upon-Hull,  must 
be  duly  registered  in  the  county  register,  in  order  to 
operate  as  a  complete  and  unavoidable  conveyance. 
For  the  Eegistry  Acts  for  those  places  (t)  provided 
that  a  memorial  of  all  wills  of  lands  in  those  counties 
should  be  registered  within  six  months  after  the  death 
of  every  testator  dying  within  the  kingdom  of  Great 
Britain,  or  within  three  years  after  the  death  of  every 
testator  dying  upon  the  seas  or  in  parts  beyond  the 
seas  ;  otherwise  every  such  devise  by  will  should  be 
adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration  (ii). 
But  in  consequence  of  the  construction  placed  upon 
1  hese  Acts  by  the  Courts  of  Equity  (x),  if  a  purchaser  or 
mortgagee  from  the  heir  of  one,  who  held  land  in  a 
register  county,  had  had  clear  previous  notice  of  a  will 
devising  the  same  land,  he  could  not,  by  registering  his 
deed,  gain  any  priority  over  the  devisees  in  respect  of 
the  equitable  estate  in  the  land  (?/).  The  Vendor  and 
piirch'aTers  ^  Purchaser  Act,  1874  {z),  provides  (a)  that,  where  the 
and  mort-       will  of  a  tcstator  devising  lands  in  Middlesex  or  York- 

gasjees.  . 

shire  has  not  been  registered  within  the  period  allowed 
by  law  in  that  behalf,  an  assurance  of  such  land  to  a 
purchaser  or  mortgagee  hy  the  devisee,  or  by  some  one 


New  cnact- 


(s)  See  a7ite,  p.  187  ;  1  Wms. 
V.  &  P.  530,  533,  2nd  ed. 

(/)  Stats.  7  Anne,  c.  20,  s.  8  ; 
2  &  3  Anne,  c.  4,  s.  20  ;  G  Anne, 
c.  62  (G  Anne,  c.  35,  in  Ruff- 
head)  ;  8  Geo.  II.  c.  6,  s.  15.  See 
ante,  p.  212  ;  Wms.  Conr.  Stat. 
21—23. 

ill)  Chadwick    v.    Turner,    34 


Beav.  634,  L.  R.  1  Ch.  310; 
1  Wms.  V.  &  P.  376,  2nd  ed. 

(.1-)  See  ante,  pp.  212,  213. 

[ij]  Wms.  Conv.  Stat.  23,  and 
n.  {q). 

[z)  Stat.  37  &  38  Vict.  c.  78. 

(«)  Sect.  8.  See  Wms.  Conv. 
Stat.  21—24. 
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deriving  title  under  him,  shall,  if  registered  before,  take 
precedence  of  and  prevail  over,  any  assurance  from  the 
testator's  heir  at  law.  As  we  have  seen  {h),  the  old 
Yorkshire  Eegistry  Acts  were  repealed  by  the  Yorkshire 
Eegistries  Act,  1884  (c).  By  this  Act,  wills  affecting 
lands  in  Yorkshire  may  he  registered  thereunder  ;  and 
every  will  entitled  to  be  registered  under  this  Act  shall 
have  priority  according  to  the  date  of  the  death  of  the 
testator,  if  the  date  of  registration  thereof  be  within, 
or  under  this  Act  to  be  deemed  to  be  within  {d),  a 
period  of  six  months  after  the  death  of  the  testator,  or 
according  to  the  date  of  registration  thereof,  if  such 
date  of  registration  be  not  within,  or  under  this  Act  to 
be  deemed  to  be  within,  such  period  of  six  months  (e). 
This  Act  also  provides  for  the  registration  of  an  affidavit  Registration 
of  intestacy  at  any  time  after  the  expiration  of  six  "J  j^fSJ^i^vl't'^f 
months  from  the  death  of  a  person  holding  land  within  intestacy. 
Yorkshire  and  Kingston-upon  Hull ;  and  enacts  that, 
where  any  such  affidavit  of  intestacy  has  been  duly 
registered,  any  assurance  for  valuable  consideration 
made  or  Qxecuted  by  any  person  who  would  bo  em- 
powered to  make  or  execute  the  same  in  case  of  sucli 
intestacy,  and  duly  registered,  shall  have  priority  over 
any  will  of  the  supposed  intestate,  the  date  of  registra- 
tion of  which  shall  be  subsequent  to  the  date  of  regis- 
tration of  such  assurance  or  will  and  not  within  or  .9,c. 
under  this  Act  to  be  deemed  to  be  within  a  period  of 
six  months  after  the  death  of  the  supposed  intestate  (/ ). 
As  we  have  seen  {g),  this  Act  provides  that  no  person 
claiming  any  legal  or  equitable  interest  under  any 
priority  given  by  the  Act  shall  lose  any  such  pri(»rity 

{b)  Anic,  ]).  2\'A.  .^anie  ^H-iiod. 

(c)  Stat.  47  &  48  Vict.  e.  M,  (e)  Sects.  4.  14,  as  amended 
s.  51.  liy  4S  A-  40  Vict,  c  2(!,  s.  4. 

(d)  See  .sect.  11,  which  provides  {/)  Stat.  47  Sc  4S  Vict.  c.  54, 
for  registration  of  notice  of  a  will  s.  il'.  'riie  words  or  will  apix?ar 
within  six  months  after  tiie  tcs-  snpcrlhiniis. 

lator's   death,    if   tlie    will    itself  (;/)   .1 »/. .  ii.  I'lll. 

cannot  he  registered  witliin  the 


or.r. 
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Succession 
Duty. 


merely  in  ronsoqnonco  of  his  having  licon  affected  with 
actual  or  constructive  notice,  except  in  cases  of  actual 
fraud. 

As  a  rule,  every  person  succeeding  to  any  beneficial 
interest  in  real  property  as  heir,  or  under  a  will,  upon 
any  death  which  has  occurred  after  the  Succession 
Duty  Act,  1853,  is  liable  to  pay  succession  duty  on  the 
value  of  the  succession  at  the  rate  stated  below,  and 
the  duty  is  a  charge  on  the  property  as  mentioned  in 
the  note  (//-).      By  the  Finance  Act,  1894  (i),  a  duty 

{h)  Stat.  16  &  17  Vict.  c.  51,  as  to  which,  and  as  to  succession  duty 
generally,  see  2  Wms.  V.  &  P.  1260  sq.,  2nd  ed.  By  sect.  2,  every 
Dispositions  past  or  future  disposition  of  property,  by  reason  whereof  any  person 
and  devohj-  has  or  shall  become  beneficially  entitled  to  any  property  or  the 
tions  creatinjx  income  thereof  upon  the  death  of  any  person  dying  on  or  after  the 
liabilily  to  19th  May,  1853,  either  immediately  or  after  any  interval,  either 
succession  certainly  or  contingently,  and  either  originally  or  by  Avay  of  substitu- 
(lut y.  tive  limitation,  and  every  devolution  by  law  of  any  beneficial  interest 

in  property,  or  the  income  thereof,  upon  the  death  of  any  person 
dying  on  or  after  that  date,  to  any  other  person,  in  possession  or 
expectancy,  is  deemed  to  have  conferred  or  to  confer  on  the  ^lerson 
entitled  by  reason  of  any  such  disposition  or  devolution  a  "  suc- 
cession." And  by  ss.  10,  18,  as  amended  by  10  Edw.  VII.  c.  8, 
s.  58  (1),  duty  is  charged  on  such  "successions"  (except  where 
legacy  duty  is  charged  thereon)  at  the  following  rates  : — 
Rates  of  AVhere  the  successor  is  to  the  predecessor  (who  in  the  case  of 

Successinu        intestacy  appears  to  be  the  last  possessor  (not  the  last  piirchaser  ; 
Duty.  Hanson  on  Succession  Duty,  239,  240,  3rd  ed.),  and  m  the  case  of  a 

will  is  the  testator) : — 

(1)  Lineal  issue  or  ancestor,  or  husband  or  wife,  £1  per  cent., 
subject  to  the  exemptions  mentioned  below. 

(2)  Brother  or  sister,  or  descendant  of  a  brother  or  sister,  £5 
(originally  £3)  per  cent. 

(3)  Brother  or  sister  of  the  father  or  mother,  or   descendant  of 
such  brother  or  sister,  £10  (originally  £5)  per  cent. 

(4)  Brother  or  sister  of  the  grandfather  or  grandmother,  or  de- 
scendant of  such  brother  or  sister,  £10  (originally  £6)  per  cent. 

(5)  In  any  other  degree  of  collateral  consanguinity,  or  a  stranger 
in  blood,  £10  per  cent. 

By  stat.  51  Vict.  c.  8,  s.  21  (1),  additional  succession  duties  were 
charged  at  the  rate  of  10s.  per  cent,  in  case  (1),  above,  and  £1  lOs. 


Additional 
succession 
duties. 


(j)  Stat.  57  &  58  Vict.  c.  30, 
ss.  1,  2,  22,  24.  This  Act  has 
been  amended  bj'  stats.  59  &  60 
Vict.  c.  28,  ss.  14—24  ;  61  &  62 
Vict.  c.  10,  ss.  13,  14  ;  63  Vict. 
c.  7,  S.S.  11—14;  7  Edw.  VII. 
0.  13,  ss.  12—16  ;  10  Edw.  VII. 
c.  8,  ss.  54—64  ;  2  &  3  Geo.  V. 
c.  8,  s.  9.  Estate  duty  on  real 
property    may    be    paid,    with 


interest  at  3  per  cent.,  by  yearly 
or  half-yearly  instalments,  ex- 
tending over  eight  j'ears  from 
the  death  ;  but  if  the  property 
be  sold,  the  duty  shall  be  paiil 
on  completion  of  the  sale  ;  stats. 
57  &  58  \'ict.  c.  30,  s.  6  (8)  ;  59 
&  60  Vict.  c.  28,  ss.  IS,  40.  As 
to  estate  dutj'  general Iv,  .see 
2  Wms.  y.  &  P.  1293  -sq.,  2nd  ed. 
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called  estate  diitj-  is  charged  upon  the  principal  value  Estate  duty. 
of  all  real  or  personal  properly  which  passes,  whether 

per  cent,  in  the  other  cai5e.s.  Eut  b}'  .stat.  57  &  5S  Vict.  c.  30,  s.  1, 
these  duties  are  not  to  be  levied  in  re.spect  of  property  chargeable 
with  estate  duty. 

Legacy  duty  is  payable  on  bequests  bj'  will  of  personal  estate  Legacy  dut)". 
(other  than  bequests  of  leasehold  property  or  of  legacies  payable  out 
of  or  charged  upon  real  estate,  or  tlie  rents  and  profits  or  proceeds 
of  sale  or  mortgage  thereof;  all  of  which  are  now  liable  to  succession 
duty),  and  it  is  charged  at  the  f-anu'  rates  as  above  stated  for  succes- 
sion  duty  /excepting  the  additional  duties) ;  see  stats.  55  Geo.  III.  c. 
]84,  schedule,  part  iii. ;   16  &  17  Vict.  c.  51,  s.s.  1, 10,  19  ;  51  Vict.  c. 
8,  s.  21  (2);    10  Edw.  VII.  c.  8,  s.  58,  -which  increased  the  rat<^s  of 
duty;  Wnis.   Pers.   Prop.   500-502,   I7th   ed.     A  person  chargeable  Wife  or 
with  legacy  or  succession  duty,  who  shall  have  been  married  to  any  husband 
wife  or  husband  of  nearer  consanguinity  than  himself  or  herself  to  the  ot  nearer 
testator  or  predecessor,  pays  the  same  rate  of  dutj'  only  as  such  wife  of  kin. 
or  husband  would  have  been  chargeable  with  ;  stat.  16  &  17  Vict.  c. 
51,  s.  11. 

Gifts  by  will  of  property  on  trust  for  any  charitable  or  public  pur-  f'liarilable 
poses  arc  subject  to  siiccession  duty  at  the  rate  of  £10  per  cent,  on  bequests. 
the  amount  or  principal  value  thereof;    stat.  10  &  17  Vict.  c.  51, 
s.  10. 

Legacy  or  succession  duty  at  the  rate  of  1  per  cent,  as  between  Legacy  or 
lineal  issue  and  ancestor  was  not  payable  in  respect  of  any  property  succession 
on  the  value  of  which  cither  probate  or  account  duty  had  been  paid,  duty  as 
or  in  respect  of  property  chajgeable  with  estate  duty  on  any  death  between 
occurring  after  the  1st  August,    1894.      And  legacj'  or  succession  ancestor 
duty  was  not  payable  as  between  husband  and  wife  on  any  death  and  issue, 
occurring  before  the  30th  April,  1909.     See  stats.  55  Geo.  III.  c.  184,  and  husband 
fschednle,  part  iii.  ;  10  &  17  \ict.  c.  51,  s.  18  ;    44  Viet.  c.  12.  s.  41  ;  and  wife. 
57  &  58  Vict.  c.  30,  ss.  1,24.     But  by  stat.  10  Edw.  VII.  c.  8.  s.  .58, 
Bub-ss.  2 — 4,  legacy  and  succession  dutj'  at  the  rate  of  1  jier  cent,  wen; 
re-imjiosed  as  between  lineal  issue  and  ancestorand  impo.sed  as  between 
husband  and  wife,  subject  to  exemption  in  the  cases  following  : — 

[(i)  \Vhere  the  principal  value  of  the  property  passing  on  the  death  Exrm])tion3 
of  the  deceased  in  respect  of  which  estate  duty  is  paj'able  fiom  such 
(other  than  property  in  which  the  deceased  never  had  an  duty, 
interest,   and   property   of   which    the   deceased   never   was 
competent  to   flisposc   and    which   on    his   death    pas-ies   to 
persons  other  than  the  husl)aii(i  or  wife  or  a  lineal  ancestor 
or  descendant  of  the  dccca.sed)  does  not  exceed  £15,000, 
whatever  may  be  the  value  of  the  legacy  or  succc^ion  ; 
(1))  Where  the  amount  or  value  of  the  legacy  or  succession  together 
with  any  other  legacies  or  successions  derived  by  the  same 
person  from  the  testator,  intestate  or  ^jredeccwor  does  not 
exceed  £1000,  whatever  may  be  the  prin(ii)al  value  of  such 
proper  1  J' ; 
(r)  Wliere  the  person  taking  the  legacy  or  Kucce.s.sion  is  the  widow 
or  a  child  under  the  age  of  twentj'-one  years  of  the  t^^stator. 
intestate  or  predecessor,  and  the  amount  or  value  of  tin- 
legacy  or  succession    together  with   any   other  legacies   or 
successions  derived  by  the  same  pi-rson  from  the  testator, 
intestate  or  predecessor,  does  not  exceed  £2fKHI,  whatever 
may  be  the  ]uincipal  value  of  such  property. 
By  Rub-s.  3.  in  tills  .scrlioii.  the  expression  "deceased  "  means,  as 
to  legacy  duty,  the  testator  or  intcslalc.  .nid  in  ilucas<'  of  a  succos.siun 
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upon  intestacy,  by  will  or  by  settlement,  on  the  death 
of  any  person  dying  after  the  1st  of  August,  1894.     The 

arising  through  devolution  by  law,  the  person  on  whose  death  the 
succession  arises,  and  in  the  case  of  a  succession  arising  under  a 
disposition,  the  person  on  whose  death  the  first  succession  thereunder 
arises.  And  by  sub-s.  4,  this  section  shall  take  effect  as  to  legacy  duty 
where  the  testator  or  intestate  dies  on  or  after  the  30th  April,  1909, 
and  in  the  case  of  a  succession  arising  through  devolution  by  law 
only  where  the  succession  arises  on  or  after  that  date,  and  in  the  case 
of  a  succession  arising  under  a  disposition,  only  if  the  first  succession 
inider  the  disposition  arises  on  or  after  that  date. 
Exemptions  Legacy  or  succession  duty  is  not  payable  by  any  member  of  the 

from  legacy  royal  family  ;  or  where  the  value  of  the  whole  personal  estate  or 
and  succes-  succession  is  less  than  £100 ;  or  where  the  net  value  of  the  property, 
sion  duty.  in  respect  of  which  estate  duty  is  payable  on  some  death  (exclusive  of 

property  settled  otherwise  than  by  the  will  of  the  deceased)  does  not 
exceed  £1000,  and  the  fixed  duty  (payable  where  the  gross  value  of 
such  property  does  not  exceed  £500)  or  estate  duty  has  been  paid 
upon  the  principal  value  of  that  estate ;  or  on  objects  of  national, 
scientific,  historic,  or  artistic  interest  while  enjoyed  in  kind;  see  stats. 
.55  Geo.  III.  c.  184,  schediUe,  part  iii. ;  16  &  17  Vict.  c.  51,  s.  18;  43 
&  44  Vict.  c.  14,  s.  13  ;  52  Vict.  c.  7,  s.  10  (2) ;  57  &  58  Vict.  c.  30, 
s.  16;  10  Edw.  VII.  c.  8,  ss.  58  (2),  01  (2),  63. 

By  the  Succession  Duty  Act,  1853,  succession  duty  is  a  first  charge 

on  the  interest  of  the  successor,  and  of  all  persons  claiming  in  his  right, 

in  all  the  real  property  on  which  it  is  assessed  ;    and  is  also  a  debt 

due  to  the  CroAvn  from  the  successor,  having,  in  the  case  of  real 

property  comprised  in  any  succession,  priority  over  all  charges  and 

intei'ests  created  by  him.     Under  this  Act,  the  duty  on  a  succession  to 

real  property  was  made  payable  on  the  value  (to  be  ascertained  as 

directed  in  the  Act)  of  an  annuity  equal  to  the  annual  value  of  surli 

property  during  the  successor's  life,  or  for  any  less  period  during  which 

he  might  be  entitled  ;    and  the  duty  was  to  ))e  paid  by  eight  equal 

lialf-yearly  instalments,  commencing  at  the  end  of  twelve  months 

after  the  successor  should  liave  become  entitled  to  the  beneficial 

enjoyment  of  the  property.     But  if  the  successor  should  die  before 

all  such  instalments  should  have  become  due,  then  any  instalment 

not  due  at  his  decease  should  cease  to  be  payable  ;   except    in  tlie 

case  of  a  successor  who  should  have  been  competent  to  dispose  by 

will  of  a  continuing  interest  in  sucli  property,  in  whicli  case  the 

instalments  unpaid  at  liis  death  shoidd  be  a  continuing  charge  on 

such  interest  in  exoneration  of  his  other  property,  and  should  be 

payable  by  the  ov^Tier  for  the  time  being  of  such  interest.     See  stats. 

16  &  17  Vict.  c.  51,  ss.  21, 42, 44 ;  52  Vict.  c.  7.  s.  12  ;  A.-G.  v.  Seftoii, 

11  H.  L.  C.  257  ;  A.-G.  v.  Halletf,  2  H.  &  N.  368.     Bystat.  51  Vict.  c. 

8,  s.  22,  the  successor  was  given  the  option  of  paying  half  the  .succession 

duty  by  four  equal  annual  instalments,  commencing  at  the  end  of  a  year 

after  entering  upon  enjoyment,  and  the  other  half  either  upon  the  day 

of  payment  of  the  la.st  of  such  instalments,  or  by  four  further  annual 

instalments  with  interest  at  £4  per  cent,  on  the  amount  remaining 

Now  charge-    unpaid.     By  the  Finance  Act,  1894,  succession  duty  is  payable  on 

al>le  on  tlfe       the  principal  value  (Jess  the  estate  duty  created  by  that  Act  and  the 

principal  expenses  of  pajing  the  same)  of  any  renl  propert}-,  if  the  successor 

value,  Mhere    '•'^  "competent  to  dispose  of  the  property,"  that  is,  if  he  is  a  person 

the  successor    having  "such  an  estate  or  interest  therein  or  such  general  power  as 

is  al)solute]v    \\'<>ulil,  if  he  were  s^ii  juris,  enable  liim  to  di.spose  oi  the  property, 

entillod.      '      including  a  tenant  in  tail  whether  in   po.sses.sion  or  not."     In  such 


Charge  of 
succession 
duty. 


Formerly 
payable  on 
the  annual 
value  for  the 
successor's 
life. 
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rate  of  duty  is  graduated  according  to  the  value  of  l  he 

estate  as  stated  in  the  note  (A")  ;  and  to  determine  the 

rate  of  duty  to  be  paid,  all  the  property  so  passing  must, 

as  a  rule,  be  aggregated  so  as  to  form  one  estate  {I). 

Where  property,  in  respect  of  which  estate  duty  is  SiuifmouL 

leviable,  is  settled  by  the  will  of  the  deceased,  or  having  ^'^^'^^'^  ^"*^'" 

been  settled  by  some  other  disposition,  taking  effect 

after  the  1st  of  August,  1894,  passes  thereunder  on  the 

death  of  the  deceased  to  some  person  not  "  competent 

to   dispose    of    the  property "  {m),   a   further   estate 

duty  (called  settlement  estate  duty)  is  leviable  at  the 

rate  of  two  (originally  one)  per  cent,  on  the  principal 

value  of  the  property  so  settled,  except  where  the  only 

life  interest  in  the  property  after  the  death  of  the 

case  the  succession  duty  is  made  a  charge  on  the  projKrtij,  and  is 
l)ayaWe  by  the  same  instalments  (to  commence  twelve  months  after 
the  succession  has  become  entitled  in  possession)  and  with  the  same 
interest  as  arc  authorised  by  tlie  Act  in  the  case  of  estate  duty  on 
real  property  ;  stat.  57  &  58  Vict.  e.  30,  ss.  18,  22  (2,  a)  ;  see  s.  7  (5) ; 
Stat.  10  Edw.  VII.  c.  8,  s.  60  ;  and  note  (t),  ante,  p.  267. 


(k) 

Where  the  principal  value  of  the  estate 

At  the  rate 
per  cent,  of 

£ 

£ 

lixcceds 

100 

and  docs  not 

exceed 

500  .... 

1 

500 

1,000   

2 

1,000 

5,000 

3   . 

5,000 

10,000  .... 

4 

10,000 

20,000 

5 

20,000 

40,000  .... 

6 

40,000 

70,000 

7 

70,000 

100,000 

8 

100,000 

150,000  .... 

!) 

150,000 

200,000 

10 

200,000 

400,000 

11 

400,000 

600,000 

12 

600,000 

800,000 

j:{ 

800,000 

1,000,000 

14 

1,000,000 

15 

See  stat.  10  Edw.  VII.  c.  8,  s.  54,  and  Second  Schedule,  replacing 
7  Edw.  VII.  c.  13,  s.  12  ;   57  &  58  Vict.  c.  30,  s.  17. 

(/)  .Stats.  57   &  58  Vict.  c.  30,  land,  not  competent  to  diHiJose  of 

ss.  4,  7  (10),  15  (2),  16  (3),   17;  the  wliolc  estate  (licroin  as  t<-nant 

50  &  60  VicI .  c.  28.  ss.  17,20(1);  in  fee  sinipK'  or  in  tail  or  under 

(>3  Vict.  e.  7,  ss.  12,  l."{  ;   7  lOdw.  a  power  cxercisaldc  fm- one's  own 

VI 1.  e.  13,  s.  16.  Ixnelit  ;  sec  a.  22  (2,  a). 

(in)  This  means,  witii  regard  to 
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Charge  of 
Estate  Duty. 


lufixiiicnt 
value  duty 
ua  death. 


Cliaruc 
thereof. 


deceased,  is  that  of  a  wife  or  husband  of  the  deceased  : 
but  during  the  continuance  of  the  settlement  the 
settlement  estate  duty  is  not  to  be  payable  more  than 
once  (;}i).  And  when  estate  duty  has  once  been  ])aid 
in  respect  of  settled  property,  it  is  not  payable  again 
until  the  death  of  a  person  who  was  "  competent  to 
dispose  of  the  property  "  (nn).  Where  estate  duty  is 
leviable  on  any  property  which  does  not  "  pass  to  the 
executor  as  such  "  (as  in  the  case  with  real  property  (o)), 
a  part  of  the  estate  duty,  proportionate  to  the  value  of 
such  property,  is  a  first  charge  thereon ;  except  as  against 
ahondjide  purchaser  thereof  for  valuable  consideration 
without  notice  (jj).  Under  the  Fhiance  Act,  1910  ((/),  a 
duty  called  increment  value  duty  is  charged  on  the 
increment  value  (as  defined  in  the  Act  (r))  of  any  land, 
on  the  occasion  (amongst  others)  of  the  death  of  any 
person  dying  on  or  after  the  •29th  of  April,  1910,  where 
the  fee  simple  of  the  land,  or  any  interest  (as  defined 
in  the  Act  (.s))  in  the  land  is  comprised  in  the  property 
passing  on  the  death  of  the  deceased  within  the  meaning 
of  the  Mnance  Act,  1894  (/),  and  its  amcnthncnts. 
This  duty  appears  to  be  charged  on  any  property 
which  does  not  pass  to  the  executor  as  such  in  the 
same  manner  as  estate  duty  {u). 


{n)  stats.  57  &  58  Viet.  e.  :J0, 
sa.  5,  17,  21  (4),  22  (1  /(,  i)  ;  59  & 
UO  Vict.  c.  28,  s.  19  ;  (51  &  62 
Viet.  e.  10,  ss.  13,  14 ;  10  Edvv. 
Vll.  e.  8,  s.  54. 

(mi)  See  stats.  57  &  58  Vict. 
c.  30,  s.  5,  (2) ;  CI  &  62  Vict.  e. 
10,  s.  13;  2  Wms.  V.  &  P.  1303 
and  n.  (/),  2nd  ed. ;  ante,  p.  269, 
u.{h). 

(o)  See  2  Wms.  V.  &  P.  1307, 
1313—1315,  2ud.  ed. 

(jj)  Stat.  57  &  58  Vict.  c.  30, 
s.  9  (1) ;  He  Palmer,  1900,  W.  N. 
9 ;    Be  iSharman,    1901,    2    Ch. 
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(q)  Stat.  10  Edw.  Vll.  c.  8 
(passed  29th  April,  1910),  s.  1  (b). 
As  to  increment  value  dutv,  see 
Wms.  V.  &  P.  i.  705  sq.  ;  ii.'l323, 
2nd  ed. 

(r)  See  ss.  2, 25 — 32  ;  Liunsdtii, 
V.  Inland  Revenue  Commrs.,  1913, 
3  K.  B.  809. 

(s)  See  s.  41. 

(0  Stat.  57  &  58  Vict.  c.  30, 
ss.  1,  2  (1,  a,  b,  c,  3). 

[a)  See  stat.  10  Edw.  A'll.  e.  S, 
s.  5 ;  2  Wms.  V.  &  P.  1324, 
2ud  ed. 


(    -^71     ) 


CHAPTER  XI. 


OF    CREDITORS     RIGHTS. 


In  tliu  preseut  chapter  it  is  proposed  to  consider 
the  rights,  which  creditors  may  acquire,  to  take  free- 
holds in  their  debtor's  possession,  to  satisfy  their 
debts.  The  liability  of  an  estate  of  freehold  to  aliena- 
tion for  deljt  has  been  already  briefly  noticed  (a)  ;  and 
we  have  seen  that  it  may  arise  either  in  the  tenant's 
lifetime,  or,  in  the  cases  of  estates  of  inheritance,  after 
his  death.  Alienation  for  ordinary  debts  may  take 
place  in  the  tenant's  lifetime,  either  in  execution  of 
a  judgment  agahist  him  or  on  his  bankruptcy.  Dut 
in  the  case  of  debts  to  the  Crown,  the  debtor's  lands 
may  be  taken,  as  well  in  his  lifetime  as  after  his 
death,  under  the  special  remedies,  which  the  Crown 
has  for  the  recovery  of  its  debts.  A\'e  will  examhie, 
hrst,  the  liability  of  in  estate  in  fee  simple  to  aliena- 
tion for  debt  ;  then  that  of  estates  tail  and  of  freehold 
estates  not  of  inheritance ;  and  will  consider,  lastly, 
the  liability  of  trust  estates  to  creditors. 

First,  then,  with  regard  to  the  liabihty  attached  Liai.iliiy  in 
to  an  estate  in  fee  simple  to  be  seized  for  the  tenant's  ^'"^i**^''^  "' 
debts  in  his  lifetime,  the  mere  contracting  of  a  debt  iiobis. 
gives  the  creditor  no  charge  on  the  debtor's  property, 
but  only  the  right  to  sue  hhn  personally  {b).    And  it 
is  not  until    the  creditor  has  obtahied  the  jmUjmcnl 
of  a  court  of  justice  in  his  favour  that   the  dtlitor's 

((()  Ante,  ]j.  SI.  lU    Ehnminii    liion.,   Ltd.,    I'JOli, 

(b)  Turner,  L.  J..  Juhnsoii  v.  '1  C'h.  0'J7,  70U.     TIktu  was  an 

ilaUaijhi  r,  3  Do  (.<.  l'\  &  J.   194,  cxct'iitioii,  at  (.•oiiiiiioii  law,  in  the 

r)l!>,  .jL'O  ;    Janus,  L.  J..  /'(/.''  v.  (  asr  of  u  debt  tu  the  L'lywn  ;  bcc 

FilzijiUboH,  17  Ch.  U.  454,  401  ;  buluw. 
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properly  can  bo  taken,  in  execution  oj  the  ju(l(jnbC7it  (c), 
jiuiuiiiniL  to  satisfy  his  claim.  In  our  law,  the  judgment  debts 
debts.  y£  ^  tenant  in  fee  long  affected  his  lands  with  a  peculiar 

and  extensive  liability  to  be  taken  in  execution,  not 
only  in  his  own  hands,  but  also  in  the;  hands  of  pur- 
chasers from  him.  At  the  present  time,  however,  a 
course  of  complicated  legislation  has  ended  in  placing 
such  restrictions  on  the  exercise  of  judgment  creditors' 
rights  against  their  debtors'  lands,  as  reduce  to  a 
mini7mmi  the  possibility  of  any  hardship  being  caused 
ytatutc  to  a  purchaser  for  value.     The  first  enactment  which 

jud"iiient  8^^®  ^^  ^  judgment  creditor  a  remedy  against  the 
creditor  to  lands  of  his  debtor  was  made  in  the  reign  of 
tiic  debtor's  Edward  I.  [d),  shortly  before  the  passing  of  the  Statute 
^''"'•'"  of  Quia  Em'ptores  (e),  which  sanctioned  the  full  and 

free  alienation  of  fee  simple  estates.  By  this  enact- 
ment it  is  provided,  that,  when  a  debt  is  recovered  or 
acknowledged  in  the  King's  Court  (/),  or  damages 
awarded,  it  shall  be  thenceforth  in  the  dectiun  of  him 
that  suetli  for  such  debt  or  damages  to  have  a  wTit 
of  fieri  Jacias  unto  the  sheriff  of  the  lands  and 
goods  {g),  or  that  the  sheriff  deliver  to  him  all  the 
chattels  of  the  debtor  (saving,  only  his  oxen  and  bcasis 
of  his  plough)  {h),  and  tlic  one  lialj  of  Ids  land,  until 
the  debt  be  levied  according  to  a  reasonable  price  or 
extent.  The  writ  issued  by  the  Court  to  the  sheriff, 
under  the  authority  of  this  statute,  was  called  a  WTit 
^\'rit  of  elegit,  of  elegit ;  so  named,  because  it  was  stated  in  the  writ 
that  the  creditor  had  elected  {elegit)  to  pursue  the 
remedy  which  the  statute  had  thus  provided  for  him  [i). 

(c)  See  ante,  p.  24,  n.  (c).  of  the  year  1884,  it  has  no  longer 

{d)  Stat.    13    Edw.    I.    c.    18,  been  possible  to  take  the  goods  of 

called  the  Statute  of  Westmmster  a  debtor  imder  a  writ  of  elegit, 

the  Second.  and   the   writ  has   extended   to 

(e)  Stat.  18  Edw.  I.  c.  1.  lands  and  hereditaments  only  ; 

(/)  Ante,  p.  9,  n.  (e).  sec  stat.  46  &  47  Vict.   c.   52, 

(g)  Aaioih-QWiViiol  fieri  Jacias  s.  146,  sub-s.  1. 

see  AVms.  Pers.  Prop.  107, 17tli  ed.  {i)  Co.  Litt.  28f)  b  ;   13ae.  Abr. 

(/()  Since   the   commencement  tit.  Execution  (C  2j. 
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One  moiety  only  of  the  land  was  allowed  to  be  taken, 
because  it  was  necessary,  according  to  the  feudal  con- 
stitution of  our  law,  that,  whatever  were  \he  difficulties 
of  the  tenant,   enough  land  should   be  left   him  to 
enable  him  to  perform  the  services  due  to  his  lord  {k). 
The  statute,  it  will  be  observed,  was  passed  prior  to 
the  time  when  the  alienation  of  estates  in  fee  simple 
was  sanctioned  by  Parhament,  and  there  can  be  no 
doubt,  that  long  after  the  passing  of  this  statute  the 
vendors  and  purchasers  of  landed  property  held  a  far 
less  important  place  in  legal  consideration  than  thoy 
do  at  present.     This  circumstance  may  account    foryonsinKtiun 
the   somewhat    harsh   construction,   which   was   soonp^''*^^^"*"**"' 
placed  on  this  statute,  and  which  continued  to  bej 
applied  to  it,  until  its  replacement  by  the  Judgments! 
Act,  1838  (/).     It  was  held  that,  if  at  the  time  whenillalf  tlu-  land 
the  judgment  of  the  Court  was  given  for  the  recoverj^^^^;;/"  ^'" 
of  the  debt,  or  awarding  the  damages,  the  debtor  liad  purchasers, 
lands,  but  afterwards  sold  them,  the  creditor  might 
still,  under  the  writ  with  which  the  statute  had  fur- 
nished him,  take  a  moiety  of  the  lands  out  of  the  hands 
of  the  purchaser  (m).     It  thus  became  important  for 
all  purchasers  of  lands  to  ascertain,  that  those  from 
whom  they  purchased  had  no  judgments  against  them. 
For,  if  any  such  existed,  one  moiety  of  the  lands  would 
still  remain  liable  to  be  taken  out  of  the  hands  of  the 
purchaser  to  satisfy  the  judgment  debt  or  damages. 
It  was  also  held  that  if  the  debtor  purchased  lands  ij..l.ior's 
after  the  date  of  the  judgment,  and  then  sold  *b<Mii  j'^^|j'^|j'^|^|^^"y^' 
again,  even  these  lands  would  l)e  liable,  in  the  hands  of 
the  purchaser,  to  satisfy  the  clai)iis  of  the  creditors 
under  the  writ  of  elegit  {n).     In  consequence  of  tliel 
construction  thus  put  upon  the  statute,  judgment  dt'l>(s| 
became  incumbrances  upon  the  title  to  every  estate 

(k)  Wright's  Tenures,  170.  («)  Bnirr  v.  DiiclifM  of  Marl- 

(I)  Stat.  1  A'  2  Vict.  c.  110.  hnmiKffi,  2    I'.    Wins,    till  ;    Sii;;. 

(m)  Sir  Jofni  do  Mnhipi.^  ras-r,  V.  &  V.  r.2(»  :   :{  I'n-st.  Ahst.  :{2(i, 

y.'iir  Iconic.  :{<»  K(l\v.  HI.  24  a.  XW.  :<:i"-. 

W.ll.l-.  18 
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kiin  foo  simple,  which  if  was  necessaiy  1o  discovor  and 

•  remove  previously  to  cver}^  purchase.     To  facilitate 

purchasers  and  others  in  their  search  for  judgments,  an 

Dockets.  alphabetical  docket  or  index  of  judgments  was  pro- 
vided by  an  Act  of  William  and  Mary  (o),  to  be  kept  in 
each  of  the  Courts,  open  to  public  inspection  and  search; 

Now  closed.  But,  by  the  Judgments  Act,  1839(2>),  these  dockets 
were  closed  ;  and  while  the  statute  of  Edward  I.  still 
remains  the  foundation  of  the  judgment  creditors' 
remedy  by  writ  of  elegit,  its  former  operation  with 
respect  to  purchasers  was  entirely  superseded  by  the 

1   Judgments   Act,   1838  (g)  ;    and  the   present   law  of 
judgments  is  now  mainly  governed  by  the  statutes 
amending  that  Act  (r),  and  especially  by  the  Land 
'   Charges  Act,  1900  (s). 

Judgments  The  Judgments  Act,  1838  [q),  remodelled  the  rights 

Act,  I83S.  ^f  judgment  creditors  against  the  lands  of  their  debtors. 
Tiie  whole  of  The  old  Statute  extended  to  only  one  half  of  the  lands 
ihe  lands  can  ^^  ^j^g  debtor  ;  but,  by  this  Act,  the  whole  of  the  lands, 

lie  taken.  11  • 

and  all  other  hereditaments  of  the  debtor,  can  be  taken 
under  the  writ  of  elegit  (n).  The  power  of  the  judgment 
creditor  to  take  lands  out  of  the  hands  of  purchasers 
was  no  longer  left  to  depend  on  a  forced  construction, 
such  as  that  applied  to  the  old  statute  ;  for  this  Act 
expressly  extends  the  remedy  of  the  judgment  creditor 
to  lands  of  which  the  debtor  shall  have  been  seised  or 
possessed  at  the  time  of  entering  up  the  judgment, 
or  at  any  time  afterwards.  It  was  also  expressly 
provided  that  a  judgment  should  operate  as  a  charge 
Registry  of  0^  such  lands  {x).  But  no  judgment  should  by  virtue 
judgments.      Qf  ^j^jg  ^g^  affect  any  hereditaments  as  to  purchasers, 

(o)  Stat.  4  &  5  Will.  &  Mary,  c.    15 ;    23    &   24   Vict.    c.    38  ; 

e.  20,  made  perpetual  by  stat.  27  &  28  Vict.  c.  112  ;    51  &  52 

7  &  8  Will.  III.  c.  36.  Vict.  c.  51. 

(p)  Stat.   2   &  3  Vict.  c.    11,  (s)  63  &  64  Vict.  c.  26. 

ss.  1,2.  (u)  Stat.  1  &  2  Vict,  c   110, 

(q)  Stat.  1  &  2  Vict.  c.  110.  s.  11. 

{)■)  Stats.  2  &  3  Vict.  c.   11  ;  (.r)  Sect.  13. 

3  &  4  Vict.  c.  82 ;  18  &  19  Vict. 
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mortgagocR,  or  croditorf^,  unless  rogistorcd  against  ihc 
debtor's  name  in  an  Index  which  the  Act  directed  to 
be  kept  for  the  warning  of  purchasers,  at  the  office  of 
the  Court  of  Common  Pleas  (?/).    By  the  Judgments  Rc-regisira- 
Act,   1839(2),   this   registration  was  requii-ed   to   bo  *'*'"• 
repeated  every  five  years  («)  ;   and  it  was  provided,  in 
favour  of  purchasers  without  notice  {b)  of  any  judg-  Protection  to 
ments,  that  no  judgments,  although  duly  registered,  fvUhour'^^ 
should  affect  any  hereditaments  as  against  such  pur-"oticc. 
chasers  more  extensively  than  a  duly  docketed  judg- 
ment would  have  bound  such  purchasers   before  the 
Judgments  Act,  1838  (c). 


Subsequent  legislation  has,  however,  very  greatly  Later  Acts 
modified  the  effect  of  these  enactments.    It  was  first  fie,"  '"^f""" 
provided,  by  an  Act  of  18G0  {d),  that  no  judgment  to  iu^'g'"^"^^- 
be  entered  up  after  the  passing  of  the  Act  should  affect 
any  land  as  to  a  bond  fide  purchaser  or  mortgagee 
(whether  with  or  without  notice  of  such  judgment), 
unless  a  writ  or  other  due  process  of  execution  should 


(y)  Stats.  1  &  2  Vict.  c.  110, 
S.  19;  2  &  3  Vict.  O.  11,  s.  3  ; 
18  &  19  A'iot.  c.  15,  s.  10;  Sug. 
V.  &  P.  530  sq. 

(z)  Stat.  2  &  3  Vict.  c.  11,  s.  4. 

(a)  But  by  the  Judgments  Act, 
1855,  the  purchaser  was  bound 
if  the  judgment  were  registered 
within  live  years  before  the  exe- 
cution of  the  conveyance  to  him, 
although  more  than  five  years 
should  have  elapsed  since  tlie 
last  previous  registration  ;  stat. 
18  &  19  Vict.  c.  15,  s.  (5.  As  to 
the  priority  of  judgments  inter  se, 
see  Benvnn  v.  T/i<;  Juirl  of  Oxfonl, 
6  De  (4.  M.  &  (;.  492  ;  Jir  Lonl 
Kinsimiton.  29  Cii.  1).  527. 

[b)  l{y  the  .Judgnu'nls  Acts, 
1840  and  1855,  jjurdiascrs  were 
not  to  be  affected  by  any  judg- 
ments not  duly  registered  and 
re-registered,  of  which  they  had 
notice  ;  stats.  3  k  4  Vict.  c.  82. 
s.  2  ;    18  k  19  \'ict.  c.  15.  ss.  4,  5. 

(r)  Stat.  2  k  3  Vict.  c.  11, 
s.  5  ;    ]j(Uir  V.  .htckson,  20  Mcav. 


535.  The  effect  of  judgments 
imder  these  Acts  was  extended 
to  all  decrees,  orders  or  rules, 
made  by  the  courts  of  equity  and 
of  common  law,  or  in  matters 
of  bankruptcy  or  lunacy  ;  stats. 

I  &  2  Vict.  c.  1 10,  s.  18  ;  2  &  3 
Vict.  c.  11,  ss.  4,  5;  3  &  4  Vict, 
c.  82,  s.  2  ;  18  &  19  Vict.  c.  15, 
ss.  4 — ().     See  Jones  v.  Williums, 

II  A.  &  E.  175,  8  M.  &  \V.  349; 
Doe  V.  Amcif,  8  M.  &  ^V.  5()5  ; 
Wells  V.  Ciibbs,  3  Beav.  399; 
Duke  of  Beaufort  v.  PhiUi}i.i, 
1  l)e  CI.  &  S.  321.  As  to  enter- 
ing satisfaction  on  judgnuMit.s.  see 
Stat.  23  k  24  \i(t.  c.  115.  s.  2. 

(,l)  Stat.  23  &  24  \'i.l.  c  .38. 
,s.  1  ;  passed  2:{nl  July.  ISliO,  and 
affcctiii).' jud;,'nicnlscntti<'d  upon 
as  well  as  after  that  dat*-,  tiince 
statutes  take  effect  from  the  first 
instant  of  the  dav  of  their  pass- 
ing ;  Sug.  \.  k  \\  .5.30  ;  Tomlin. 
wu  V.  riiin<„k:  4  ().  U.  1).  23(1; 
sec  Goblsmiths'  Co.  v.  W>.it  Milm- 
ImUUui  h'l/.  Co..  \'M)\.  1   K.   I!.  I. 
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Jiulgments 
Act,  1804. 


Recogni- 
sances. 


Statutes 
Merchant 
and  Staple. 


have  been  issued  and  registered  as  mentioned  in  Ihe 
Act  (e)  before  the  execution  of  the  conveyance  or  mort- 
gage, and  the  payment  of  the  purchase  or  mortgage 
money,  and  unless  the  writ  or  process  were  executed 
within  three  calendar  months  from  the  time  when  it 
was  registered.  Then  by  the  Judgments  Act,  1864  (/ ), 
no  judgment  {g)  to  be  entered  up  after  the  passing  of 
the  Act  should  affect  any  land,  of  whatever  tenure, 
until  such  land  should  have  been  actually  delivered  in 
execution  by  virtue  of  a  writ  of  elegit,  or  other  lawful 
authority,  in  pursuance  of  such  judgment  (h).  This 
Act  required  every  writ,  by  virtue  whereof  any  land 


'  (e)  By  s.  2,  this  registration 
was  required  to  be  made  in  the 
judgment  creditor''s  name,  so  that 
it  was  still  necessary  to  search 


for  judgments  against  the  debtor's 
name  in  the  registry  above 
referred  to. 


{/)  Stat.  27  &  28  Vict.  c.  112,  s.  1  ;  passed  29th  July,  18G4  ;  see 
ante,  p.  275,  n.  {d). 

(g)  Including  registered  decrees,  orders  of  courts  of  equity  and 
bankruptcy,  and  other  orders  having  the  operation  of  a  judgment  ; 
s.  2.  The  provisions  of  this  Act,  and  of  the  previous  Act  of  1860, 
also  extended  to  recognisances  and  statutes.  A  recognisance  is  an 
obligation  entered  into  before  some  court  of  record  or  magistrate  duly 
authorised,  whereby  one  acknowledges  himself  to  owe  to  the  King 
or  some  other  a  certain  sum,  and  conditioned  to  be  void  on  the  hap- 
pening of  a  particular  event,  as,  if  he  or  some  other  appear  in  court 
when  required;  keep  the  peace  or  pay  a  debt.  Before  the  Act  of 
1860, "recognisances  duly  enrolled  bound  all  lands  which  the  debtor 
had  at  the  time  or  after  ;  see  stats.  13  Edw.  I.  c.  18  ;  29  Car.  II.  c.  3, 
s.  18  ;  Bro.  Abr.  Recognisans,  4,  7  ;  Bac.  Abr.  Execution  (B) ;  2 
Black.  Comm.  341  ;  2  Wms.  Saund.  9  a,  n.  (5) ;  2  Tidd's  Practice, 
1083,  9th  ed.  ;  Parke,  B.,  R.  v.  Ellis,  4  Ex.  652,  062  ;  Wms.  Exors. 
1006,  7th  ed.  ;  767,  10th  ed.  Statutes  merchant  and  staple,  and 
recognisances  in  the  nature  of  a  statute  staple  were  modes  of  charging 
lands  with  the  payment  of  a  debt  under  certain  statutes,  which, 
having  long  been  obsolete,  were  repealed  in  1863.  See  2  Bhick. 
Comm.  160  ;  Wms.  Exors.  ubi  sup.  ;  stat.  26  &  27  Vict.  c.  125. 


(h)  Under  this  Act,  the  judg- 
ment creditor  acquired  no  right 
in  the  judgment  debtor's  lands 
until  he  had  got  the  sheriff's  re- 
turn to  the  writ,  whereby  an 
estate  by  elegit  in  the  debtor's 
lands  became  vested  in  him ; 
but  upon  such  actual  delivery  in 
execution  he  acquired  the  charge 
given  by  the  Act  of  1838  on  the 
lands ;  and  the  priorities  of 
judgment  creditors  were  deter- 


mined by  the  dates  on  which 
their  writs  were  placed  in  the 
sheriff's  hands.  See  Ghtest  v. 
Coichridge  Railicay  Co.,  L.  R. 
6  Eq.  619  ;  Hatton  v.  Haywood, 
L.  R.  9  Ch.  229,  236  ;  Re  Pope, 
17  Q.  B.  D.  743,  745,  751  ;  Re 
Hobson,  33  Ch.  D.  493;  Re 
Anthony,  1892,  1  C!h.  450  ;  Johns 
V.  Pink,  1900, 1  Ch.  296  ;  1  Wms. 
V.  &  P.  585,  n.  (i).  2nd  ed. 
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sliould  have  been  actually  delivered  in  execution,  (o  be 
registered  against  the  debtor's  name,  and  p^o^■ided 
that  no  other  registration  of  the  judgment  should  be 
necessary  for  any  purpose  {%).  But  it  was  decided  that 
the  actual  delivery  in  execution  of  any  land  was  not 
avoided,  although  the  writ  were  not  subsequently 
registered  (j).  To  remedy  this,  it  was  enacted  by  the 
Land  Charges  Eegistration  and  Searches  Act,  1888  {k),  LsuuI ( .liar^ios, 
that  every  writ  or  order  affecting  land  (including  here-  &t^.Act,i8ss. 
ditaments  of  any  tenure)  issued  or  made  by  any  Coiu't 
for  the  purpose  of  enforcing  a  judgment  {I),  and  every 
dehvery  in  execution  or  other  proceeding  taken  in  pur- 
suance of  any  such  writ  or  order  shall  be  void,  as  against 
a  'purchaser  j  or  value  {m)  of  the  land,  unless  the  writ  or 
order  is  for  the  time  being  duly  registered  against  the 
name  of  the  person  whose  land  is  affected,  in  the  Office 
of  Land  Registry  {n).  Registration  under  this  Act 
ceases  to  have  effect  at  the  expiration  of  five  years,  but 
may  be  renewed,  and,  if  renewed,  has  effect  for  live 
years  from  the  date  of  the  renewal  (o).    Lastly,   by 


(i)  Stat.  27  &  28  Vict.  c.  112, 
s.  3.  Ill  1875  the  office  of  the 
Court  of  Common  Picas  became 
tlic  ofiicc  of  the  Common  I'leas 
Divi.sion  of  the  High  Court  of 
justice  (ante,  p.  168) ;  and  in 
1879  this  office  was  amalga- 
mated with  the  Central  Office  of 
the  Supreme  (y'ourt,  to  which 
the  registers  of  judgments  and 
of  writs  of  execution  were  tiicii 
transferred,  anil  where  all  sub- 
sequent registrations  and  searches 
were  required  to  be  made  :  stat. 
42  &  43  Vict.  c.  78  ;  U.  C.  S.  1883, 
Order  XL  I. 

ij)  lie  Pope,  J 7  Q.  I?.  J).  743. 
It  was  considcretl  that  registra- 
tion was  chiefly  required  for  Die 
})urpose  of  obtaining  an  orck-r  for 
sale  luider  section  4  of  the  Act  ; 
see  below,  p.  279. 

(it)  Stat.  51  &  52  Vict.  <-.  51, 
ss.  4,  5,  G. 

(0  Including     any     (nckr     or 


decree  having  the  effect  of  a 
judgment,  except  an  order  made 
by  a  court  having  jurisdiction  in 
bankruptcy  in  exercise  of  that 
jurisdiction  ;   s.  4. 

(m)  Licluding  a  mortgagee  or 
lessee,  or  other  person  who  for 
valuable  consideration  takes  any 
interest  in  vv  charge  on  land  ; 
s.  4. 

(».)  Registration  of  a  writ  or 
Older  under  this  Act  has  tlie  same 
effect  as  and  makes  unnecessary 
registration  thereof  in  the  Cenlr.il 
Odice  under  any  other  Act;  s. 
5  (4).  Due  provision  is  made  fur 
seaniies  in  the  register  estab- 
lisiu-d  by  this  Act;  ss.  15—17. 
The  registratiim  of  a  writ  or 
order  atTecting  land  may  b«" 
vacated  ])ursuant  t<»  an  onU-r  of 
liu!  lligli  Court  or  a  judge; 
stat.  53  &  54  Viet.  e.  i\'.),  h.  19. 

(o)  Stat.  51  &  52  Vict.  e.  51, 
s.  5  (3). 
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Land  Charges  the  Land  Charges  Act,  1900  (]/),  a  judgment,  whether 
^  '  ■  obtained  before  or  after  the  commencement  of  the 
Act  {q),  shall  not  ox^erate  as  a  charge  on  land,  or  on 
any  interest  in  land,  or  on  the  unpaid  purchase  money 
for  any  land,  unless  or  until  a  writ  or  order  for  the 
purpose  of  enforcing  it  is  registered  under  the  Act  of 
1888.  And  as  from  the  commencement  of  the  Act  of 
1900  the  register  of  judgments  under  the  Act  of  1838 
and  the  registers  of  writs  under  the  Acts  of  1860  and 
1864  were  closed  (r),  and  the  provisions  of  the  Judg- 
ments Acts,  1838  to  1855,  relating  to  the  registration 
.  of  judgments  {s)  and  the  above-stated  provisions  of 
the  Acts  of  1860  and  1864  {t)  repealed  {u). 

lieuicdics  uf  We  will  now  advert  to  the  means  by  which  a  judg- 
credUor!"  ment  creditor,  who  has  taken  his  debtor's  lands  in 
execution,  may  realise  his  debt.  First,  he  may  hold 
Tenant  by  the  lands,  as  tenant  by  elegit,  until  the  debt  be  satisfied 
elegit.  ^^|.  q£  ^j^g  rents  and  profits  {v) ;  and  this  was  formerly 

his  only  remedy  {x).  A  tenancy  by  elegit  is  a  chattel 
real,  passing  to  the  executor  or  administrator,  not  the 
heir  (i/),  and  the  tenant  w^as  expressly  provided  by 
statute  with  the  freeholder's  remedy  for  disposses- 
sion {z).  Secondly,  the  Judgments  Act,  1838,  enabled 
the  creditor  to  take  proceedings  in  equity  to  realise  his 
charge  on  the  debtor's  land  (a).     And  now  under  the 

(p)  Stat.  G3  &  64  Vict.  c.  20,  c.  38,  ss.  1—5  ;    27  &  28  Vict. 

s.  2  (1),  also  applying  to  a  recog-  c.  112,  ss.  1 — 3  ;   ante,  pp.  275, 

nisance  ;  ante,  p.  276,  n.  (g).  276. 

(q)  1st  July,  1901  ;   s.  6.  (u)  Sect.  5. 

(r)  Sect.  2(3).     These  registers  {v)  2    List.    396;     2     Black, 

were  transferred  to  the  office  of  (.'omm.  161  ;  2  Wins.  Saund.  72, 

Land  Registry  ;    s.  1  and  Order  note  (6)  ;  Elphinstone  and  Clark 

thereunder,  W.  N.  18th  August,  on  Searches,  67  ;  stat.  1  &  2  Vict. 

1900.  c.  110,  s.  11  ;  Be  Anthony,  1892, 

(s)  Viz.,   Stats.    1    &   2   Vict.  1  Ch.  450. 
c.  110,  ss.  19,  21  (partly) ;  2  &  3  {x)  See  Neate  v.  Duke  of  Marl- 

Vict.  c.  11,  ss.  2,  3,  4  (except  as  borough,  3  My.  &  Cr.  407,  417. 
to   lis  pendens),   5 — 9  ;    3   &   4  (g)  Co.  Litt.  43  b  ;    see  ante, 

Vict.  c.  82,  s.  2  ;    18  &  19  Vict.  p.  25. 

c.  15,  ss.  2  (partly),  3  (except  as  {z)  Stat.  13  Edw.  I.  c.  IS. 

to    lis    pendens^,    4—8 ;     ante,  («)  Stat.  1  &  2  A'ict.  c.   110, 

pp.  274,  275.  s.  13  ;   ante,  p.  274. 

(0  Viz.,  Stats.  23  &  24  Vict. 
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Judgmciits  Act,  1804  {b),  ovciy  creditor,  to  whom  any 
land  of  lii,s  debtor  shall  have  been  actually  delivered 
in  execution  by  virtue  of  any  judgment  (c),  may  obtain 
an  order  for  the  sale  of  his  debtor's  interest  iii  such  Urdoi-  for 
land.     The  other  judgment  creditors,  if  any,  are  to  be  jlllj^lilent 
served  with  notice  of  the  order  for  sale  ;  and  the  pro-  'debtor's 
ceeds  of  the  sale  are  to  be  distributed  amongst  the  "^^^^'^''*" 
persons  who  may  be  found  entitled  thereto,  according 
to  their  priorities  (J). 

It  appears  from  this  long  chahi  of  legislation,  that  a  Summary  d 
judgment  creditor  can  now  take  under  the  writ  of  iie<jit  -Ji^p.'lli^^ii'ls 
all  hereditaments  belonging  to  his  debtor  at  the  time 
of  the  judgment  or  at  any  time  after  ;  but  since  the 
^commencement  of  the  Land  Charges  Act,  1900  (c), 
0  judgment  of  whatever  date  is  a  charge  on  land 
until  a  writ  or  order  for  enforcing  it  has  been  duly 
'registered.  Without  such  registration,  therefore,  the 
judgment  creditor  does  not  acquire  the  statutory 
charge  (/)  upon  the  debtor's  lands,  even  though  the 
lands  have  been  actually  delivered  in  execution.  On 
the  other  hand,  actual  delivery  of  the  lands  in  execu- 
tion-i«  still  necessary  in  order  to  enable  the  creditor 
-hrtJbtlrin  rrrr  order  for  sale  under  the  Judgments  Act, 
1864  (^f).  And  the  actual  dehvcry  of  lands  in  execution 
under  an  unregistered  wait  is  not  made  void,  except  as 
against  a  purchaser  for  value  (/<)  ;  and  appears  there- 
fore still  to  vest  in  the  creditor  an  estate  by  elegit  (i) 
valid  as  against  the  debtor  himself,  his  representatives 

(6)  Stat.  27  &  28  Vict.  c.  112,  (/)  Ante,  p.  274. 

H.  4.     The  application  must  be  (ij)  Anle,  p.   27U.     The   Liuitl 

made  in  tlie  Chancery  Division  Charges  Act,  1900,  has  left  open 

by  originating  summons  ;R.  S.  C.  the  questions — (1)   whether  the 

(Nov.  1893),  Order  LV.,  rule  9  B.  statutory  charge  is  acquired  by 

(c)  The  Act  here  added,  "and  tiie  mere  registration  of  a  writ, 

whose  writ  or  other  process  of  wiiich     is     not     executed,     and 

execution    shall    bo    duly    regis-  (2)  whether    nn    order    for    salo 

tcred  ;  "    but   these    words   were  can   be  obtuinetl  wiien   the  writ 

repealed    by   the   Land   Charges  has     been     exceutetl     but     not 

Act,  1900.  registered. 

{(l)  Sect.  r>.  (/()  Aiilc,  p.  277. 

(e)  Ante,  p.  278.  (/)  Ante,  p.  27t),  n.  (A). 
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in  law,  and  assigns  by  voluntary  conveyance,  though 
voidable  in  default  of  due  registration  of  the  writ  as 
against  purchasers  froju  hhu  for  value  (j).  A  judgment 
creditor  should  of  course  now  register  his  writ  directly 
it  is  obtained  ;  and  if  he  remain  tenant  by  elegit  for 
five  years  without  having  obtained  a  sale,  he  should 
duly  re-register  the  writ  {k). 


Counties 
palatine. 


Lands  iu 
Middlesex 
and  York- 
shire. 


Lands  in  either  of  the  counties  palatine  of  Lancaster 
or  Durham  were  affected  both  by  judgments  of  the 
Courts  at  Westminster,  and  also  by  judgments  of  the 
Palatine  Court  (Z).  These  latter  judgments  had,  withm 
the  county  palatine,  the  same  effect  as  judgments  of 
the  Courts  of  Westminster  ;  and  an  index  for  their 
registration  was  established  in  each  of  the  counties 
palatine,  similar  to  the  index  of  judgments  at  the 
Common  Pleas  {m).  And  by  an  Act  of  1855  {n)  it  was 
provided  that  no  judgment  of  any  Court  should  bind 
lands  in  the  counties  palatine,  as  against  pm'chasers, 
mortgagees,  or  creditors,  unless  duly  registered  and 
re-registered  in  the  Court  of  the  county  palatine  in 
which  the  lands  were  situate.  But  the  Acts  of  1860, 
1864,  1888  and  1900,  altering  the  law  of  judgments  (o), 
apply  to  lands  in  the  counties  palatine  as  well  as 
elsewhere  in  England  (p).     Under  the  Middlesex  and 


(j)  It  is,  however,  a  question 
Avhether  the  aetual  deliverj'  of 
land  in  exeeution  luider  an  ini- 
registered  writ  is  not  valid  as 
against  a  purchaser,  Avho  has 
notice  of  the  execution  ;  see  1 
Wins.  V.  &  P.  584—586,  2nd  ed. 


(k)  See  a7ite,  p.  277. 

(/)  2  Wms.  Saund.  194. 

(w)  Stat.  1  &  2  Vict.  c.  110, 
s.  21  ;   13  &  14  Vict.  c.  43,  s.  24. 

(h)  Stat.  18  &  19  Viet.  c.  15, 
ss.  2,  3. 
.  (o)  Ante,  pp.  275—279. 


{p)  Lr  1836  the  palatinate  jurisdiction  within  the  county  of 
Durham,  wliich  fornierlv  belonged  to  the  Bishop  of  Durham,  was 
transferred  to  the  Crown';  stats.  6  &  7  Will.  IV.  c.  19  ;  21  &  22  Vict, 
c.  45.  By  the  Judicature  Acts  of  1873 — 5,  the  juri.sdiction  of  the 
Court  of  Common  Pleas  at  Lancaster  and  of  the  Court  of  Pleas  at 
Durham  was  transferred  to  the  High  Court  of  Justice  ;  and  that  of 
the  Lancaster  Chancery  Court  of  Appeal  to  the  Court  of  Appeal, 
which  is  a  branch  of  the  Supreme  Court  ;  stats.  36  &  37  ^'ict.  c.  61), 
ss.  16—18  ;  37  &  38  Vict.  c.  83.  But  the  Courts  of  Chancery  of 
the   counties   palatine   of     Lancaster   and    Durham   still    exorcise 
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Yorkshire  Eegistry  Acts  {q),  before  judguienis  could 
affect  lands  in  either  of  those  counties,  they  were 
required  to  be  registered  in  the  county  register.  But  the 
necessity  for  so  registering  judgments  appears  to  have 
been  removed  by  the  Act  of  18G4,  depriving  subsequent 
judgments  of  their  Uen  on  lands  (r).  And  under  the 
Land  Charges  Act,  1900  (s),  a  writ  or  order  affecting 
lands  in  Middlesex  is  not  required  to  be  registered  in 
the  Middlesex  register.  Under  the  Yorkshire  Regis- 
tries Act,  1884  {t),  however,  it  seems  that  an  execution 
creditor  should  register  his  writ  in  Yorkshire  in  order 
to  secure  undisputed  priority  over  any  subsequent  assur- 
ance of  the  land  [u).  Judgments  of  county  courts  and  Jud^imcni-s 
other  inferior  courts  must  be  removed  into  the  High  "ourts. 
Court  before  they  can  affect  freehold  lands  {x).  And 
judgments  of  the  superior  {y)  and  of  certain  inferior  {z) 
courts  in  England,  Scotland  or  Ireland  may  now  be 
rendered  as  effectual  as  judgments  of  similar  courts 
in  any  other  part  of  the  United  Kingdom. 

Secondly,    freeholds    are    subject    to    involunlaiy  i;aiilvrui>ivy. 

jiuiydiction  ;  see  stats.  13  &  14  Vict.  c.  43  ;  17  &  18  \'ift.  c.  S2  ;  Jic 
Lonfjdaulalc  Cotton  Spinning  Co.,  8  C"h.  D.  150,  and  lie  Connolbj  Bros. 
Ltd.,  1911,  1  Ch.  731,  as  to  Lancaster;  52  &  53  Xk-i.  c.  47,  a.s  to 
Durham.  Lands  in  the  county  palatine  of  Chester,  and  in  (he 
principality  of  Wales,  were  in  1830  i)laced  exclusively  witliin  the 
jurisdiction  of  the  Courts  at  Westminster  ;  stat.  1 1  Ceo.  IV.  &  1  Will. 
IV.  c.  70,  s.  14. 

{q)  Stats.  7  Anne,  c.  20,  s.  18,  ss.  3,  4—0,  14. 

as  to  Middlesex  ;    (i  Anne,  e.  2<>.  («)  Sec  Elpiiinst<HU'  and  Clark 

s.  5  (5  &  G  Anne,  e.  18,  s.  4.  in  ..n  Searches,  J.3!»— 141. 

PvulThead),  as  to  the  West  Kidinu  (x)  See  stats.  1  &  2  \'iet.  e.  1  in. 

of    Yorkshire  ;     U   Anne,    c.    G2,  s.  22  ;    18  &  19  Vict.  e.  15,  .s.  8  ; 

s.    19  (G  Anne,  c.  35,  s.    19,  in  35   &  30   Vict.   c.   8G,  schedule, 

KulTIiead),astothcEastUidinjr;  s.   9;    51    &   .52    Vict.   c.   43,  s. 

8  Ceo.   li.  c.  G,  s.   ],  as  to  the  151  ;    Klpliinstone  and  t'lark  on 

!North  Hiding  ;    see   Benham,   v.  Searches,  53  —5G. 

ii'caHf,  3  Ue  C.  F.  &  J.  318.  ('/)   Hv    stat.    31    &    .32    Viet. 

(r)  Stat.  27  &  28  Vict.  c.  1 12,  e.  54  ;   Thompson  v.  Gill,  liH)3,  I 

s.  3  ;  ante,  p.  270.  K.  li.  700. 

(s)  Stat.  G3  &  04  \iet.  c.  2(i,  (z)  IJy   stat.    15    &    10    NkI. 

s.  4  ;  sec  ante,  p.  278.  i-.  31. 

(<)  Stat.  47  &  48  \iet.  c.  51, 
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alienation  tor  debt  in  the  tenant's  lifetime  in  the  case 
of  his  bankruptcy.     Bankruptcy  is  the  name  given  to 
the  judicial  proceedings,  lirst  introduced  by  statutes  of 
Henry  VIII.  and  EUzabeth  (a),  by  which  a  man  may 
be  released  from  his  debts,  after  surrendering  all  his 
property  to  his  creditors.    By  the  Bankruptcy  Act, 
Bankrupt's     1883,  when  a  debtor  is  adjudged  banki'upt,  the  whole 
veXhAhe     ^^  ^^^^  freehold  as  well  as  his  personal  estate,  vests  in 
trustee.  the  trustee  under  the  Act,  who  is  empowered  to  sell 

the  same  and  divide  the  proceeds  amongst  the  creditors 
Bankrupt's     who  have  proved  their  debts  {h).    And  under  this  Act 
rSfestatc'.'^^'''^  any  real  estate  which  may  be  acquired  by  or  devolve  on 
a  bankrupt  before  his  discharge  is  to  vest  at  once  m  like 
manner  in  the  trustee ;  and  formerly  the  bankrupt 
himself  had  no  power  to  dispose  thereof.    So  that  any 
conveyance,  which  he  might  purport  to  make  of  any 
real  estate  acquired  by  him  after  he  had  been  adjudi- 
cated bankrupt,  was  absolutely  void,  though  made  to  a 
purchaser,  who  had  no  knowledge  of  the  bankruptcy  (c). 
Bankrupt       But  by  the  Bankruptcy  and  Deeds  of  Arrangement 
dispose^  ^"^       ^c^'  191^  (^)'  all  transactions  by  a  bankrupt  with  any 
thereof  to  a     person  deaHng  with  him  ho')id  fide  and  for  value  in 

bond  fide  ,  i      i  i  i  •      ^ 

purchaser.  respect  01  property,  whether  real  or  personal,  acqun-ed 
by  the  bankrupt  after  the  adjudication  shall,  if  com- 
pleted before  any  intervention  by  the  trustee,  be  valid 
against  the  trustee  ;  and  any  estate  or  interest  in  such 
property  which  by  virtue  of  the  enactments  relating 
to  bankruptcy  is  vested  in  the  trustee  shall  determine 
and  pass  in  such  manner  and  to  such  extent  as  may 


(a)  Stats.  U  &  35  Hen.  VIII.  and  Gray,  1892,  2  Ch.  138  ;  Bird 
c.  4  ;  13  Eliz.  c.  7  ;  see  AVms.  v.  Philpott,  1900,  1  Ch.  822  ;  see 
Pers.  Prop.  266  and  n.  (c),  17th  Official  Receiver  v.  Cooke,  1906, 
ed.  2  Ch.  661  ;  Re  Kent  County  Gas, 

(b)  Stat.  46  &  47  Vict.  c.  52,  d-c.,  Co.,  Ltd.,  1909,  2  Ch.  195  ; 
ss.  20,  44,  54,  56,  58,  168  ;   see  Wms.  Pers.  Prop.  280,  296,  299, 
Wms.  Pers.  Prop.  268—280,  283,  300,  and  Addenda,  17th  ed. 
284,  286,  287,  17th  ed.  (d)  Stat.  3  &  4  Geo.  V.  c.  34, 

(c)  Stat.  46  &  47  Vict.  c.  52,  s.  11,  sub-s.  1. 
s.  44  ;  Re  New  Land,  dc,  Assn. 
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be  required  for  giving  effect  to  any  such  transaction. 
And  this  enactment  is  to  apply  to  transactions  with 
respect  to  real  property  completed  before  the  com- 
mencement of  this  Act  (e)  in  any  case  where  there 
has  not  been  any  intervention  by  the  trustee  before 
that  date.    Where  a  debtor  is  released  from  his  debts 
by  a  composition  or  scheme  of  arrangement  approved  Composition 
by  the  Court  under  the  present  banki'uptcy  law  (/),  ^^j^,.','"-"'"*^' 
all  or  any  part  of  his  property  may  by  the  terms  of  bankiupuy. 
the  composition  or  scheme  be  vested  in  the  trustee 
appointed  to  carry  out  the  same.     Debtors  frequently 
obtain  a  release  from  their  debts  by  private  arrangement  I'rivaio  dwds 
with  their  creditors.   But  every  assignment  of  property,  *'„Jj,i,'*  °  ' 
or  other  deed  or  agreement  of  arrangement,  made  for 
the  benefit  of,  a  man's  creditors  generally  ((/)  (otherwise 
than  in  pursuance  of  the  bankruptcy  law)  is  void, 
unless  duly  registered  in  the  Central  Office  under  the 
Deeds  of  Arrangement  Act,   1887  {h),  and  unless  it 
has  received  the  assent  of  a  majority  in  number  and 
value  of  the  creditors  within  twenty-one  days,  or  such 
extended  time  as  the  court  may  allow,  after  the  regis- 
tration thereof  (i).     And  it  is  void,  as  agahist  a  person 
becoming  after  the  year  1888  a  purchaser  for  value 
of   any    land    or    hereditaments    comprised    therein, 
unless   also  duly  registered  in  the  debtor's  name  in 
the  Office  of  Land  liegistry  under  the  Land  Charges 

(f)  By  sect.  42  (2),  this  Act  the  benefit  of  bis  creditors 
is  to  come  into  operation  on  the       generally. 

1st  April,  1914.  (/()  Stat.  50  &  51  Vict.  c.  57, 

(J  )  Stat.  5:i  &  5-4  Vict.  c.  71,  ks.  4—0. 

s.  3,  sub-ss.  l(i,  17  ;     see  Wins.  (»)  Stat.  3  &  4  Lk-o.  V.  c.  34, 

Pers.      Prop.    27G,     278,     17th  s.  28  (1),  commencing  1st  Ajtrd, 

ed.  1'J14;     sec    sect.    42    (2).     The 

(g)  Under  stat.  3  &  4  Ceo.  V.  court  speci lied  is  the  IUkIi  <'<Mirt 
c.  34,  s.  37  (commencing  ist  or  the  Court  iiaving  junMlR-tion 
April,  1914;  sect.  42  (2)),  in  bankruptcy  in  the  district  m 
instrunientsof  arrangement  made  wlii' li  the  debtor  resided  or 
on  or  after  that  date  by  an  carried  on  busmess  at  the 
insolvent  debtor  for  the  Ix-iielit  date  of  the  ciocutiou  of  the 
of    any  three  or  move  creditors  dcctl. 

must  be  registered  as  if  made  for 
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Act   of   1888 (/c);   Both    these   rcgi.stors   are  open    to 
search  (/). 


Alienation  for 
debt  after 
death. 


Hcir.s  might 
anciently  bo 
bound  by 
specialty. 


Registration 
of  order  of 
adjudication 
in  INIiddlesex 
or  Yorkshire. 


Fee  simple  estates  are  also  subject,  after  the 
tenant's  death,  to  debts  of  all  kinds  contracted  by  him 
in  his  lifetime.  This  liabihty,  too,  has  been  established 
by  very  slow  degrees  (m).  It  appears  that  in  Bracton's 
time,  the  heir  of  a  deceased  person  was  bomid,  to  the 
extent  of  the  inheritance  which  descended  to  him,  to 
pay  such  of  the  debts  of  his  ancestor  as  the  goods  and 
chattels  of  the  ancestor  were  not  sufficient  to  satisfy  (?i). 
But  the  spirit  of  feudahsm,  which  attained  to  such  a 
height  in  the  reign  of  Edward  I.,  appears  to  have 
infringed  on  this  ancient  doctrine  ;  for  we  iind  it  laid 
down  by  Britton,  who  wrote  in  that  reign,  that  no  one 
should  be  held  to  pay  the  debt  of  his  ancestor,  whose 
heir  he  was,  to  any  other  person  than  the  King,  unless 
he  were  by  the  deed  of  his  ancestor  especially  bomid  to 
do  so  (o).  On  this  footing  the  law  of  England  long 
continued.  It  allowed  any  person,  by  any  deed  or 
writing  imder  seal  (called  a  special  contract  or 
specialt}^)  (p)  to  bind  or  charge  his  heirs,  as  well  as 
himself,  with  the  pajanent  of  any  debt,  or  the  fulfilment 
of  any  contract  ;  in  such  a  case  the  heir  was  liable,  on 
the  decease  of  his  ancestor,  to  pa}'  the  debt  or  fulfil  the 
contract,  to  the  value  of  the  lands  which  had  descended 


(k)  Stat.  51  &  52  Vict.  c.  51, 
ss.  2,  4,  7 — 9.  Such  a  deed 
affecting  lands  in  Middlesex  need 
not,  since  the  passing  of  the 
Land  C!harges  Act,  1900,  be 
registered  in  the  I\Iiddlesex  Regis- 
ter ;  stat.  63  &  04  Vict.  c.  26, 
s.  4.  AiT  order  of  adjudication 
of  bankruptcy  does  not  require 
to  be  registered  in  Middlesex  in 
order  to  pass  the  debtor's  lands 
there  situate  to  the  trustee  ;  Be 
Calcott  cfc  Elfin's  contract.  1898, 
2  Ch.  460.  But  it  appears  that, 
as  to  land  in  Yorkshire,  a  trustee 
in  bankruptcy  must  register  the 
order    of    adjudication    in    the 


county  register  in  order  to  secure 
for  himself  priority  over  all  per- 
sons who  might  claim  under  a 
subsequent  registered  convey- 
ance from  the  debtor  :  sec  stat. 
47  &  48  Vict.  c.  54,  ss.  3,  4,  6  (3), 
14  ;   ante,  pp.  212,  213. 

(I)  Stats.  50  &  51  Vict.  c.  57, 
s.  12  ;  51  &  52  Vict.  c.  51,  ss.  16, 
17. 

(m)  See  Co,  Litt.  191  a,  n.  (1), 
vi.  9. 

[n)  Bract.  61  a  ;  cf.  Glanv.  vii. 
8  ;  and  see  P.  &  M.  Hist.  Eng. 
Law.,  ii.  342—344  ;  ante,  p.  20. 

(o)  Britt.  64  b  ;  Fleta,  fo.  135. 

[p)  See  ante,  pp.  151 — 153. 
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to  liiiii  from  the  ancestor,  but  not  fnrthorfg),  Tlio 
lands  so  descended  were  called  as.<;efs  by  descent,  from  ^sscts. 
the  French  word  assez,  enough,  because  the  heir  was 
bound  only  so  far  as  he  had  lands  descended  to  him 
enough  or  sufficient  to  answer  the  debt  or  contract  of 
his  ancestor  (r) .  If,  however,  the  heir  was  not  expressly , 
named  in  such  ])ond  or  contract,  he  was  under  no 
liability  (s).  When  the  power  of  testamentary  aliena- 
tion was  granted,  a  debtor,  who  had  thus  bound  his  Ife"^  iwumr 
heirs,  became  enabled  to  defeat  his  creditor,  by  devising 
his  estate  by  his  will  to  some  other  person  than  his  heir  ; 
and,  in  this  case,  neither  heir  nor  devisee  was  under 
any  liabiHty  to  the  creditor  {t) .  Some  debtors,  however, 
impelled  l)y  a  sense  of  justice  to  their  creditors,  left  charge  by 
their  lands  to  trustees  in  trust  to  sell  them  for  the  ^^'^i  ^^•^'^''*'' 

mi  lami. 

payment  of  their  debts,  or  which  amomits  to  the 
same  thing,  charged  their  lands,  by  their  wills,  with  the 
payment  of  their  debts.  The  creditors  then  obtained 
payment  by  the  bounty  of  their  debtor  ;  and  the  Court 
of  Chancery,  in  distributing  this  bounty,  thought  that 
"  equality  was  equity,"  and  consequently  allowed  credi- 
tors by  simple  contract  to  participate  equall}-  with 
those  who  had  obtained  bonds  binding  tlie  heirs  of  the 
deceased  (w).  In  such  a  case  the  lands  were  called 
equitahle  assets.  At  length  an  Act  of  William  and  Mary  i^q„ital)l« 
made  void  all  devises  by  will,  as  against  creditors  by  a-*"*''*-^- 
specialty  in  which  the  heirs  were  bound,  but  not  further 
or  otherwise  (v)  ;  but  devises  or  dispositions  of  any  lands 
or  hereditaments  for  the  payment  of  any  real  and  just 
debt  or  debts  were  exempted  from  the  operation  of  the 
statute  {x).  Creditors,  however,  who  had  no  specialty 
binding  the  heirs  of  their  debtor,  still  remained  witliout 

{q)  Bac.  Abr.  Heir  aiul  Ances- 
tor (F) ;   Co.  Litt.  37G  b. 

(r)  2  Black.  Comm.  244  ;  Bar. 
Abr.  Heir  and  Ancestor  (I ). 

(s)  Dyer,  271  a,  pi.  35  ;  Plow. 
457. 

(t)  Bac.  Abr.  uhi  sup. 

(u)  Parker  Y-  Pee,  2  (-'jia,  <'as. 


201  ;  Bailn/  v.  EHtis,  7  W.s.  319  ; 
2  Jann.  Wilis,  2U20,  (itli  cl. 

(v)  Stat.  3  Will.  &  Mary,  r. 
14,  s.  2.  made  perpetual  bv  .sfat. 
(i&  7  Will.  111.  e.  14. 

(.!•)  Slat.  3  Will.  &  Marv.  e. 
14,  s.  4. 
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Debts  of 
deceased 
traders. 


romody  against  oithor  hoir  or  dcvisoo  :  nnloHS  Hio 
debtor  clioso  of  his  own  accord  io  cluirgo  liis  lands  l)y 
his  will  with  the  payment  of  his  debts  ;  in  which  case, 
as  wo  have  seen,  all  creditors  were  equally  entitled  to 
the  benefit.  So  that,  till  the  early  part  of  the  last 
century,  a  landowner  might  incur  as  many  debts  as  he 
pleased,  and  yet  leave  behind  him  an  unencumbered 
estate  in  fee  simple,  unless  his  creditors  had  taken  pro- 
ceedings in  his  lifetime,  or  ho  had  entered  into  any  bond 
or  specialty  binding  his  heirs.  At  length,  in  1807,  the 
fee  simple  estates  of  deceased  traders  were  rendered 
liable  to  the  payment,  not  only  of  debts  in  which  their 
heirs  were  bound,  but  also  of  their  simple  contract 
debts  (y),  or  debts  arising  from  contracts  made  without 
any  sealed  writing  {z).  By  a  subsequent  statute  (a), 
the  above  enactments  were  consolidated  and  amended, 
and  facilities  were  afforded  for  the  sale  of  such  estates 
of  deceased  persons  as  were  liable  by  law,  or  by  their 
own  wills,  to  the  payment  of  their  debts.  But  not- 
withstanding that  the  efforts  of  a  Eomilly  were  exerted 
to  extend  so  just  a  liabiHty,  the  lands  of  all  deceased 
persons,  not  traders  at  the  time  of  their  death,  con- 
tinued exempt  from  their  debts  by  simple  contract, 
till  the  year  1833  ;  when  a  provision,  which,  but  a  few 
years  before,  had  been  strenuously  opposed,  was  passed 
without  the  least  difficulty  {b).  By  this  Act,  now ' 
In  1833  lands  intituled  the  Administration  of  Estates,  1833,  all 
je^cTto^U^  estates  in  fee  simple,  which  the  owner  should  not  by  \ 
debts.  his  will  have  charged  with,  or  devised  subject  to,  the 

payment  of  his  debts,  were  rendered  liable  to  be 
administered  in  the  Court  of  Chancery,  for  the  payment 
of  all  the  just  debts  of  the  deceased  owner,  as  well 
debts  due  on  simple  contract  as  on  specialty.  But  a 
dead  man's  personal  estate  still  remained  primarily 

see  Be  Atkinson,  190S, 


(>/)  By  Stat.  47  Geo.  III.  c.  74. 
(z)  See  Wms.  Pers.  Prop.  177, 
I 7th  ed. 

[a)  Stat.  11  Geo.  IV.  &  1  Will. 


IV.  e.  47 
2  Ch.  30'; 

(/*)  Stat.3&4Will.lV.  0.  1(»4, 
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liable  to  his  debts  (c)  :  and  his  personal  and  real  assets 

were  applicable  in  discharge  of  his  hal)ilities  in  the 

order  stated   below  (d).     And   out  of  respect   to   the 

ancient  law,  the  Act  provided  that   all  creditors  by 

special  contract,  in  which  the  heirs  were  bound,  should 

be  paid  the  full  amount  of  the  debts  due  to  them  before 

any  of  the  creditors  by  simple  contract,  or  by  specialty 

in  which  the  heirs  were  not  bound,  should  be  paid  any 

part  of  their  demands.     If,  however,  the  debtor  should  t'ormcr  effect 

by  his  last  will  have  charged  his  lands  with,  or  devised  ^J  aebt2'by 

them  subject  to,  the  payment  of  his  debts,  such  charge  ^"^1- 

was  still  vaHd,  and  every  creditor,  of  whatever  kind, 

had  an  equal  right  to  participate  in  the  produce  (e). 

This  anomaly  was  removed  by  the  Administration  of  Special  and 

Estates  Act,   1869,   providing  that,  in  "the  adminis- ?™f ."reTti 


I  tors 

tratioiTonhe  estate  of  every  person  who  shall  die  afto'  '"^^^'  •'*<'i"'l '" 
that  year,  specialty  debts  shall  not  be  entitled  to  any     ""^  ""o""- 
priority,  but  specialty  and  simple  contract  creditors 
shall  be  treated  as  standing  in  equal  degree,  and  be 
paid  accordingly  out  of  the  assets,  whether  legal  or 
equitable  (/).     As  we  have  seen  (r/),  under  the  Tjnnd 

(c)  Ante,  p.  20. 

(fl)  ].  The  general  personal  estate  not  express]}'  or  iiii|ili(illy 
exempted  ; 

2.  Lands  ex])res.sly  devised  on  trust  to  pay  debts  ; 
;}.  Estates  allowed  to  descend  to  the  heir  ; 

4.  Real  or  personal  property  devised  or  liequeatlied  to  any  one 
charged  with  the  debts  ;  Be  Salt,  1895,  2  Ch.  203  ;  Jir  Jiobrrf.s,' IWI, 
2  Oh.  834  ;  Me  Kcmp.sfcr,  1900,  1  Ch.  440. 

5.  General  pecvniiary  legacies  ; 

0.  Specific  legacies  and  real  estate  devised,  whether  the  devise  were 
specific  or  residuary,  ;j/o  rato  ;  Lanccjidd  v.  Igi/itUlen,  \j.  R.  10  Cli.  1.30. 

7.  Real  and  personal  property  over  which  the  deceased  persoTi  iiad 
a  general  power  of  ap])ointinent,  and  which  he  had  a]»pointed  to  an 
appointee  takiiig  the  same  gratuitously;  see  poM,  Part  II.,  Ch.  iii.  ; 
see  2  Jarm.  Wills,  022.  4th  ed.  ;  14.30,  .'")th  ed.  ;  2  Seton  on  Juilg- 
nuMits,  l()72,  0th  ed.  It  will  l)c  seen  that  in  case  of  intestacy  the 
whole  of  the  personal  estate  must  !)<•  cxliaustcd  before  the  real  estatr 
is  applied  in  ijaying  debts. 

Testamentary  expenses   (sec    Wins.  I'crs.  I'rop.  491.  I  7th  cd.)  are 
payable  in  the  same  order;  lie  I'lillai,  1910,  1  Ch.  r»04. 

(r)  Seethe  Author's  Essay  on  may  Iw  entitled  for  the  paynu-iit 
Real  Assets.  of  his  del)t.     A.s  to  the  onier  in 

(/)  Stat.  32  &  33  Vict.  c.  40,  which  a  dead  n\anV  debts  an<  pay- 
also  |)roviding  that  this  shall  not  able,  see  \Vms.  I'crs.  Troji.  2J9-  - 
ltrejudiceanylien,cliarge,orothcr  224,242  -24  Land 'i'able,  I7liied. 
security,   to  which    any  cnilihjr  (7)  Aiili.  ji.  221. 
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Transfer  Act,  1897  {h),  a  deceased  person's  real  estate 
is  now  to  be  administered  in  the  same  manner,  subject 
to  the  same  liabilities  for  debt,  costs,  and  expenses, 
and  with  the  same  incidents  as  if  it  were  personal 
estate  ;  but  this  is  not  to  alter  or  affect  the  order  ('/) 
in  which  real  and  personal  assets  are  applicable  for 
payment  of  funeral  and  testamentary  expenses,  debts 
or  legacies,  or  the  liability  of  real  estate  to  be  charged 
with  the  payment  of  legacies  {k). 

Creditor's  The  remedies  of  a  creditor,  after  his  debtor's  death, 

after'debtor's  ^^'^  either  to  sue  the  debtor's  executor  or  administrator 
(leatii.  at  law,  when  execution  can  be  had  against  the  goods  of 

the  testator  or  intestate,  or  to  apply  under  the  equitable 
jurisdiction  of  the  Court  [l]  for  the  administration  by 
the  Court  of  the  deceased  debtor's  estate  {m).  To 
secure  the  benefit  of  a  testamentary  charge  of  debts  on 
real  estate,  or  of  the  Act  making  real  estate  assets  for 
the  payment  of  debts,  a  creditor  was  obhged  to  resort 
to  the  latter  remedy  ;  when  a  sale  or  mortgage  of 
the  real  estate  would  be  decreed,  if  necessary,  to  raise 
money  to  pay  the  debt  {n).  A  creditor  by  special  con- 
tract binding  the  heir  had  also  the  remedy,  seldom 
exercised,  of  suing  the  heir  or  devisee  for  the  debt  (o). 
It  is  a  question  whether  the  Land  Transfer  Act,  1897  (j)), 
has  enabled  a  creditor  suing  his  debtor's  personal  repre- 
sentatives at  law  to  have  execution  of  the  deceased 
debtor's  lands  in  like  manner  as  he  might  have  had 
execution  of  his  goods  at  common  law.     But  it  has  not 

{h)  Stat.  60  &  61  Vict.  c.  65,  son    v.    Horton,    7    Beav.    112; 

s.  2  (3) ;    -Re  Jones,  1902,  1  Ch.  Pimm  v.  Insall,  1  Mac.  &  G.  449  ; 

92  •    Re    Williams,  1904,    1    Ch.  British  Mutual  Investment  Co.  v. 

52.  Smart,  L.  R.  10  Ch.  567  ;   Price 

(i)  Ante,  p.  287,  n.  (d).  v.  Price,  35  Ch.  D.  297. 

(]c)  Ante,  p.  221,  n.  (k).  (o)  See  stat.  11  Geo.  IV.  &  1 

(I)  Ante,  p.  286.  Will.  IV.  c.  47,  ss.  2—8  ;   Wnis. 

(m)  Wms.    Pers.    Prop.    114,  Conv.  Stat.  234,  235  ;    Tro;//«rtsr- 

496,  17th  ed.  ton  tfc  Co.,  Ltd.  v.  Abbott,  1910, 

(n)  See  Seton  on  Judgments,  1  Ch.  588,  591,  598. 
1347  sq.,  7th  ed.  ;    Spackman  v.  (p)  Stat.  60  &  61  Vict.  c.  65, 

Timbrell,  8  Sim.  253  ;   Richard-  s.  2  (2,  3) ;  ante,  p.  221. 
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been  so  decided  ;   and  in  practice  the  creditor's  equit- 
able remedy  is  the  more  convenient,  and  is  that  regu- 
laily  pursued  (jrp)-     Under  the  Bankruptcy  Act,  1883,  Administra- 
any  creditor  may  take  proceedings  to  have  the  insolvent  rll'ptcy  of^a 
estate  of  his  deceased  debtor  administered  in  bank-  deceased 

TXT1  1       •  TO.  1     •    •  •        person  s 

ruptcy.  When  an  order  is  made  for  the  admmistration  insolvent 
in  bankruptcy  of  a  deceased  debtor's  estate,  his  property  *'^*^^*<^- 
(real  as  well  as  personal)  vests  in  the  official  receiver  of 
the  Court  as  trustee,  and  then  in  the  trustee  appointed 
by  the  creditors.  And  the  trustee  is  empowered  to 
realise  the  same  by  sale  or  otherwise,  and  distribute 
the  proceeds  among  the  creditors  of  the  deceased,  as 
in  the  case  of  bankruptcy  {q). 

The  Crown  is,  by  Royal  prerogative  and  by  Statute,  r'mwi  d.i.t.^. 
invested  with  various  special  privileges  for  the  recovery 
of  the  debts  due  to  it,  besides  the  ordinary  creditor's 
remedies.  Thus  a  Crown  debtor's  freeholds  in  fee  simple, 
in  the  hands  of  himself,  liis  heirs  or  devisees  (r),  may  bo 
seized,  as  well  as  his  body  (s)  and  goods,  in  satisfaction  of 
any  debt  due  to  the  Crown  under  process  duly  issued  for 
the  purpose  {t).  And  debts  due,  or  which  might  have 
become  due,  to  the  Crown,  from  persons  who  were 
accountants  to  the  Crown  (w),  and  debtsof  record  (x), 


ipp)  Re  Chant,  1905,  2  Ch. 
225  ;  Re  James,  1911,  2  Ch.  348  ; 
see  Re  Williams,  1904,  1  Ch.  52. 

(q)  Stat.  46  &  47  Vict.  c.  52, 
s.  125,  amended  by  53  &  .54  Vict. 
c.  71,  s.  21  (3)  ;  ante,  p.  282. 

(r)  R.  V.  The  Estate  of  G. 
Hassell,  McCleland,  105. 

(s)  See  A.-O.  v.  Edmuiuls,  22 
L.  T.  N.  S.  667  ;  Re  Smith,  2 
Ex.  D.  47. 

[t)  3  Black.  Comm.  420  ;  Man- 
iiing's  Exchequer  Practice,  pt.  i., 
l)k.  i.,  2nd  cd.  ;  Chitty  on  the 
Prerogative  of  the  Crown,  ch. 
xii.  ;  Stat.  28  &  29  Vict.  c.  104, 
ss.  47,  51. 

(h)  Stats.  13  Eliz.  e.  4  ;  25 
Ceo.  III.  c.  35  ;  Co.  Litt.  191  a, 
n.  (I),  vi.  9,  209  a,  n.  (1)  ;  Sip.'. 
V.  &  P.  .544. 

W.I!. I'. 


{x)  These  are  debts  appoarinc;  Bcbfs  of 
to  be  due  b\^  matter  of  record  :  record, 
that  is,  by  the  evidence  of  any 
court  of  record,  properly  a  court, 
of  whicli  the  proceedings  are 
enrolled  or  recorded,  and  the 
records  of  which  are  indisputable 
evidence  of  its  proceedings  ;  see 
Wms.  Pers.  Prop.  224,  17th  ed. 
Judgment  debts  and  recoR- 
nisatircs  (see  ante,  pp.  271,  27(5 
aiifl  u.  (<j))  arc  debts  of  record  ; 
so  are  debts  found  to  l)e  due  to 
tlie  ("rowM  by  the  verdict  of  an 
in(iiiest  of  oflTue  lield  for  the 
jjurposc.  Sec  (ilanv.  viii.  5-— 1 1  ; 
Bract.  I5f)  b,  288  b.  289  ;  Hritton, 
liv.  i.ch.  l,!i§7— 12.  ch.  2S.  §  1  ; 
Co.  Litt.  117  b.  2m  a  ;  Hla.k. 
Comm.  ii.  464,  ill.  24  ;  Manning'H 
Exchequer    Practiii-,    I.    'M\   -iq.. 

Ill 
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Registration 
of  Cl•o^vn 
debts — 


of  Crown 
process  of 
execution. 


or  by  specialty  {y)  in  form  prescribed  by  statute  {z), 
due  from  other  persons  to  the  Crown  were  formerly 
binding  on  their  estates  in  fee  simple  when  sold,  as 
well  as  when  devised  ))y  will,  or  suffered  to  descend  to 
the  heir  at  law  (a).  Simple  contract  debts  {b),  however, 
due  to  the  Crown  from  one,  who  was  no  public 
accountant  to  the  CrowTi,  did  not  give  rise  to  any  hen 
on  the  debtor's  lands  until  the  debts  were  made  of 
record  {hh)  for  the  purpose  of  enforcing  them  (c).  But 
by  the  Judgments  Act,  1839  {d),  no  liabilities  to  the 
Crown  by  record,  specialty,  or  accountantship  incurred 
after  the  3rd  of  June,  1839,  should  affect  any  lands  as 
to  purchasers  or  mortgagees  unless  duly  registered  in 
the  index  of  Crown  debtors  and  accomitants  {d).  And 
by  the  Crown  Suits  Act,  1865  (e),  no  such  liabiUties  to 
the  Crown  incurred  after  the  1st  of  November,  1SG5, 
should  affect  any  land  as  to  a  bond  fide  purchaser  for 
valuable  consideration  or  a  mortgagee,  whether  he 
should  have  or  have  not  notice  of  the  same,  unless  a 


2nd  ed.  ;  Chitty  on  the  Preroga- 
tive of  the  Crown,  265—271, 
293  ;  P.  &  M.  Hist.  Eng.  Law, 
ii.  666. 

(y)  Ante,  p.  284. 

(z)  Stat.  33  Hen.  VIII.  c.  39, 
ss.  36,  37,  52  (ss.  50 — 56,  75  in 
Rufihead)  ;  see  Chittv,  Preroga- 
tive, 265,  293. 

(a)  Bv  stats.  2  &  3  Vict.  c.  11, 
s.  10,  and  12  &  13  Vict.  c.  89, 
any  two  of  the  commissioners  oi 
the  Treasury  were  empowered  to 
certify  that  any  lands  of  any 
Crown  debtor  or  accountant 
should  be  held  by  tlie  purchaser 
or  mortgagee  thereof  discharged 
from  all  further  claims  of  the 
Crown  in  respect  of  an_v  debt 
or  liability'  of  the  debtor  or 
accountant  to  whom  the  lands 
belonged.  And  by  stats.  16  &  17 
Vict.  c.  107,  ss.  195—197  ;  23  & 
24  Vict.  c.  115,  s.  1  ;  and  39  & 
40  Vict.  c.  36,  ss.  167,  288,  a 
.similar  power  was  given  to  anj- 
two    of    the    comnijssioners    or 


principal  officers,  or  the  only 
commissioner  or  principal  officer, 
of  any  public  department  with 
respect  to  any  Crown  bond  or 
other  security  concerning  or 
incident  to  any  such  department. 

(b)  Ante,  pj).  82,  286. 

(66)  Ante,  p.  289  and  n.  (x). 

(c)  B.  V.  Smith,  Wightw.  34  ; 
Ca.^berd  v.  A.-G.,  6  Price,  411, 
473 — 176  ;  Chittv,  Prerogative, 
293—296;  Sug. 'v.  &  P.  545, 
14th  ed. 

(rf)  Stat.  2  &3  Vict.  c.  11,  s.  8. 
By  Stat.  22  &  23  Vict.  c.  35, 
s.  22,  re-registration  every  five 
years  was  required.  This  register 
was  originally  in  the  office  of  the 
Court  of  Common  Pleas,  but  was 
transferred  in  1879  to  the  Central 
Office  of  the  Supreme  Court ; 
ante,  p.  277,  n.  (/). 

(e)  Stat.  28  &  29  Vict.  c.  104, 
ss.  4,  48,  49,  also  providing  that 
no  other  registration  of  the  writ 
or  process  or  of  the  debt  or 
liabilitv  should  be  necessary. 
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writ  or  process  of  oxpcntion  liad  been  issued  and 
registered  (/)  before  the  execution  of  the  conversance 
or  mortgage,  and  the  payment  of  the  purchase  or 
mortgage  monej^  But  by  the  Land  Charges  Act,  Liabilities  to 
1900  {g),  these  registers  were  closed  as  from  the  com-  nrionger  a 
mencement  of  the  Act  (li)  ;  after  which  a  judgment  or  enlarge  on 
recognisance  (i)  obtained  or  entered  into  on  behalf 
of  the  Crown,  and  any  inquisition  finding  a  debt  due 
to  the  Crown  {k),  and  any  obhgation  or  specialty  made 
to  and  any  acceptance  of  office  from  or  under  the 
Crown,  whatever  be  the  date  of  the  same,  shall  not 
operate  as  a  charge  on  lands,  unless  or  until  a  writ  or 
order  for  the  purpose  of  enforcing  the  same  is  registered 
under  the  Land  Charges  Act  of  1888  (Z).  And  the 
provisions  of  this  Act,  making  void  the  delivery  of 
lands  in  execution  as  against  purchasers  for  value  if 
the  writ  or  order  be  not  duly  registered  {m),  are 
extended  to  every  writ  or  order  affecting  land  issued 
or  made  by  any  Court  for  the  purpose  of  enforcing  a. 
judgment  obtained  on  behalf  of  the  Crown  and  every 
delivery  in  execution,  or  otlier  proceeding  taken  in 
pursuance  of  any  such  Avrit  or  order. 

By  a  statute  of  the  reign  of  Eli;^alK'tli,  conveyances  fonvoyanoos 
of  landed  estates,  and  also  of  goods,  made  for  the  pur-  ^*'"  ''''^'';""'- 
pose  of  delaying,  hindering  or  defrauding  creditors,  are 
void  as  against  Uiem  ;    unless  made  upon  (/ood,  which 
here  means  valuable,  consideration  (/t),  ami  bond  fide, 
to  any  person  not  having,  at  the  time  of  the  conveyance, 

(/)  Originally  in  the  office  of  Office    of    Land    Rec;istry  ;     see 

the  Court  of  Common  Pleas,  but  a  nip,  p.  27S,  nn.  (7.  r). 
since  1879  in  the  Central  Office  (/)  Ant(,    \^\).    271.    27t>,    and 

of    the    .Supreme    Court  ;     anle,  n.  (g). 
p.  277.  n.  (j).  (k)  Ante,  \t.  2S!t,  n.  (x). 

(g)  Stat.  63  &  64  Vict.  c.  26,  (/)  Sta).  .")!   &  .^)2  Vi<t.  c.  .ll, 

.«t.   2,   repealing   the   above-men-  s.  6  ;   antf,  p.  277. 
tioned  provisions  of  the  Acls  of  (m)  Stat.  O.'l  &  (>4  \'i<(.  c.  2(5. 

l.S:{!t  and  1865  as  from  thai  dale.  s.  3. 

(//)  1st   July,    IJKtl.         These  («)  .!«/.,  I>"". 

registers  were  transferred  to  the 
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Fraud  ulont 
conveyances. 


Voluntary 
convevances. 


Purchaser 
from  grantee 
under 
vohnitary 
conveyance. 


niiy  nolioo  of  snch  fraud  (o).  Such  conveyances  of 
land  are  ihorefore  of  no  avail  against  the  claim  of  a 
creditor  to  take  the  land  in  execution,  or  against  the 
title  of  the  debtor's  trustee  in  bankruptcy,  or  against 
creditors  who  take  proceedings  to  secure  payment  of 
their  debts  out  of  the  debtor's  estate  after  liis  death  {])). 
Fraudulent  conveyances  of  property  are  also  void,  as 
against  the  trustee  in  bankruptcy  of  the  conveying 
party,  under  the  bankruptcy  laws  {q).  And  by  the 
Bankruptcy  Act,  1883  (/•),  any  voluntary  settlement  of 
property  (s)  shall,  if  the  settlor  becomes  bankrupt 
within  two  years  after  the  settlement,  be  void  against 
the  trustee  in  the  banki-uptcy,  and  shall,  if  the  settlor 
becomes  bankrupt  at  any  subsequent  time  within  teii 
years  after  the  settlement,  be  void  as  against  the  trusted 
in  the  bankruptcy,  unless  the  parties  claiming  under  ihe^ 
settlement  can  prove  that  the  settlor  was  at  the  time'j 
of  making  the  settlement  able  to  pay  all  his  debts- 
without  the  aid  of  the  property  comprised  in  the  settle- 
ment, and  that  the  interest  of  the  settlor  in  such  pro- 
perty passed  to  the  trustee  of  such  settlement,  on  the 
execution  thereof  (t).  But  the  title  of  a  lonci  fide 
purchaser  for  value  from  a  beneficiar}-  under  any 
settlement  so  liable  to  be  avoided  will  not  be  displaced 
by  the  subsequent  bankruptcy  of  the  settlor,  even 
though  the  purchaser  had  notice  that  the  settlement 


(o)  Stat.  13  Eliz.  c.  5  ;  Twyne's 
case,  3  Rep.  81  a,  1  Smith's 
Leading  Cases,  1  ;  Spencer  v. 
Slater,  4  Q.  B.  D.  13  ;  Ee  John- 
son, Golden  v.  Gillatn,  20  Ch.  D. 
389  ;  Halifax  Joint  Stock  Bank- 
ing Co.  V.  Gledhill,  1891,  1  Ch. 
31  ;  see  Be  Holland,  1902,  2  Ch. 
360. 

(p)  Bichardson  v.  Smallwood, 
Jac.  552  ;  Be  Bidler,  22  Ch.  D. 
74. 

iq)  See  Wms.  Pers.  Prop.  268, 
271,  17th  ed.  ;  notes  to  Twyne's 
case,  1  Smith.  L.  C. 

(r)  Stat.  46  &  47  Vict.  c.  o2, 
s.  47  (1),  replacing  32  &  33  Vict. 


c.  71,  s.  91,  avoiding  similar 
settlements  by  traders. 

(s)  Licluding  any  conveyance 
or  transfer  of  property,  but 
excepting  settlements  on  the 
settlor's  wife  or  children  of 
property  accrued  to  him  after 
marriage  in  right  of  his  wife. 

(t)  Ex  parte  Huxtable,  Be 
Conibcer,  2  Ch.  D.  54 ;  Ex  parte 
Hillman,  Be  Puvifrey,  10  Ch.  D. 
622  ;  Ex  parte  Bu-ssell,  Be  Butter- 
ivorth,  19  Ch.  D.  588  ;  Sanguinetti 
V.  Stuckey's  Bank,  1895,  1  Ch. 
176  ;  Be  Pope,  1908,  2  K.  B.  169  ; 
Shrager  v.  March,  1908,  A.  C. 
402. 


OF  creditors'  rights.  293 

was  voluntary  (w),  and  even  where  the  puruliase  was 
made  after  the  act  of  bankruptcy  (f). 

With  regard  to  the  aUenation  of  an  estate  tail  for  ^lituatioa  i.f 
debt,  under  the  old  law  .of  judgments  (a;)  lands  held  1^^^^^*"  *''*'^  ^'''' 
for  an  estate  tail  could  not  be  seized  under  a  writ  of 
elegit  for  a  longer  time  than  the  life  of  the  tenant  in 
tail,  against  whom  judgment  for  debt  or  damages  had 
been  recovered  {y).    But  by  the  Judgments  Act,  1838,  Ju(i;,Muriit 
a  judgment  debt  {z)  was  made  a  charge  binding  on  the      *^" 
lands  of  the  debtor,  as  against  the  issue  of  his  body, 
and  also  as  against  all  other  persons  whom  he  might, 
without  the  assent  of  any  other  person,  cut  off  and 
debar  from  any  remainder  or  reversion  (a).     As  we 
have  seen,  by  the  Judgments  Act,  1864,  no  judgment 
thereafter  entered  up  should  affect  any  land,  until  the 
land  had  been  actuall}^  dehvered  in  execution  ;   by  the 
Land  Charges  Act,  1888,  actual  dehvery  in  execution  | 
is  made  void,  as  against  purchasers,  unless  the  writ  be 
duly  registered  ;   and  by  the  Land  Charges  Act,  1900, 
a  judgment  is  not  to  operate  as  a  charge  on  land  unless 
or  until  a  writ  or  order  for  the  purpose  of  enforcing  it 
is  duly  registered  under  the  Land  Charges  Act,  1888. 
fSuch  registration  therefore  will  thenceforth  be  necessary 
in  order  that  a  judgment  creditor  may  acquire  an 
interest  binding  the  lands,  of  which  his  debtor  is  tenant 
in  tail,  as  against  those  whose  rights  would  be  barred 
by  a  disentaihng  assurance  (b).     An  estate  tail  may  also  iiaukiuptcy 
be  barred  and  disposed  of  on  (he  bankruptcy  of  a  ^Jj{^"""^ "' 
tenant  in  tail,  for  the  beneht  of  his  creditors,  to  the 
same  extent  as  he  might  have  barred  or  disposed  of  it 

(«)  lie  Vansiltart,  18U3,  2  Q.  B.  [z)  See  anlc,  p.  275,  ii.  («). 

377  ;  Re  Brail,  ih.  381  ;  Re  Carter  (a)  Stat.  1  &  2  Vitt.  c.   110, 

tfc    Kendcrdine^s   contract,    1897,  ,s.    13.     iScc  Lewis  v.  Diincombc, 

1  Ch.  770.  20  licav.  398  ;  Su^'.  \.  &  V.  520  ; 

(i;)  /^c /^or;,  1912,  3  K.  15.  G.  Rr   Anthoiuj,    1893,    3    C\\.    498, 

(x)  Ante,  pp.  271 — 274.  501.  502. 

{y)  Anderson  s  cane,  7  Hep.  21.  (6)  Ante,  pp.  270,  277. 
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chargctl  uii 
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for  his  own  boiielit  (c).  If,  however,  a  tenunt  in  tail 
die  before  any  judgment  creditor  has  acquired  a  charge 
on  his  lands,  and  without  having  been  adjudged  bank- 
rupt {d),  the  entailed  lands  will  no  longer  be  subject  to 
his  debts  generally  ;  unless  indeed  it  should  be  held  that 
the  Land  Transfer  Act,  1897  (e),  has  altered  the  law  in 
this  respect.  But  there  is  an  exception  in  the  case 
of  certain  Crown  debts  (/).  For,  b}^  a  Statute  of 
Henry  VIII.  (g),  estates  tail  were  charged,  in  the 
hands  of  the  heir,  with  debts  due  from  his  ancestor 
to  the  Crown  by  judgment,  recognisance,  obligation 
or  other  specialty  (/«),  although  the  heir  should  not  be 
comprised  therein.  And  all  arrears  and  debts  due  to 
the  Crown  by  accountants  to  the  Crown,  whose  yearly 
or  total  receipts  exceed  three  hundred  pounds,  were, 
by  a  Statute  of  EHzabeth  {i),  placed  on  the  same 
footing  {k). 


Li  voluntary 
alienation  of 
life  estate. 


Estates  j^wr 
autre  vie. 


A  life  estate  is  liable  during  the  tenant's  hfe  to  be 
taken  to  satisfy  any  judgment  debt  of  his,  in  the  same 
manner  as  an  estate  in  fee  simple  {I).  And  it  is 
similarly  liable  to  vest  in  the  creditors'  trustee  on  his 
bankruptcy  {m).  But  it  is  not  in  any  way  subject  to 
the  tenant's  debts  after  his  death.  Determinable  life 
estates  are  not  subject  to  the  tenant's  debts  after  their 
determination  (n).  Estates  jjur  autre  vie  are  Hable  to 
aHenation  for  debt  in  the  tenant's  lifetime  in  the  same 
manner  as  other  freehold  estates  (o)  ;    and  after  his 


(c)  Stats.  3  &  4  Will.  IV.  c.  74, 
ss.  56—73  ;  46  &  47  Vict.  c.  52, 
6.  56,  siib-s.  5. 

(d)  See  Stat.  3  &  4  Will.  IV. 
c.  74,  s.  65. 

(e)  Stat.  60  &  61  Vict.  c.  65, 
part  i.  ;  see  ante,  pp.  Ill,  221, 
228. 

(/)  1  Rolle  Abr.  841  (F) ;  7 
Hep.  21. 

(g)  33  Hen.  YIIT.  c.  39,  s.  52 
(s.  75  in  Ilniihead)  ;  I'hitty  en 
the  Prerogative  of  the  Crowii,  299. 


(h)  Ante,  pp.276,  284. 

[i)  Stat.  13  Eiiz.  c.  4  ;  and 
see  25  Geo.  III.  c.  35 ;  Chitty, 
Prerogative,  294,  295. 

(k)  It  does  not  appear  that 
this  liability  is  removed  by  stat. 
63  &  64  Vict.  c.  26,  s.  2  ;  ante, 
pp.  290,  291. 

(0  Ante,  pp.  271—279. 

(m)  Ante,  p.  282. 

(«)  See  ante,  pp.  81,  129. 

(o)  Ante,  pp.  271—279. 
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death,  they  coiitiiiuo  liable  to  liis  dubts  during  tlie 
remainder  of  the  hfe  of  the  cestui  ([uc  vie  {p). 

Judgment  creditors  have  the  following  rights  against  Judgment 
their  debtors'   equitable  or  trust  estates  :—(l)  They  iijgf.'jf against 
may  by  statute  take  lands  and  hereditaments  held  on  tiust  estates, 
a  simple  trust  {q}  for  the  debtor  under  the  writ  of 
elegit.     This  remedy  was  first  given  by  the  Statute  of 
Erauds  (r),  and  was  enlarged  by  the  Judgments  Act, 
1838.    By  this  Act,  execution  may  be  delivered,  under 
the  writ  of  elecjit,  of  all  such  lands  and  hereditaments 
as  the  person  against  Avhom  execution  is  sued,  or  any 
'person   in    trust  for  Jam,  shall  have  been  seised  or 
possessed  of  at  the  time  of  entering  up  the  judgment 
or  at  any  time  afterwards  (s).     (2)  Judgment  creditors 
may  obtain  what  is  called  equitable  execution.     This  ^(luihii.ly 
originated  in  the  reUef  which  the  Court  of  Chancery  '^^^•^"t''^"- 
used  to  give  to  a  judgment  creditor,  who  had  sued  out 
a  writ  of  elegit  to  take  the  debtor's  land  at  law,  but 
was  prevented  from  executing  it  by  the  fact  that  the 
legal  estate  was  outstanding  in  some  other,  who  was 
not  trustee  for  the  debtor  simply  (t).     In  such  cases 
the  creditor  might  have  obtained  the  appointment  by 
the  Court  of  a  receiver  of  the  rents  and  profits  of  the 
debtor's  equitable  estate  in  the  land  {u).     The  juris- 
diction of  the  present  High  Court  of  Justice  {x)   to 
appoint  a  receiver  was  enlarged   by  the  Judicature 
Acts  {y).    And  now  it  appears  that  a  judgment  creditor 

(/))  Anlr,  p.  l.')2.  (t)  Xeate    v.    Duke    of   Marl- 

(7)  Ante,  ]).  182.  horomjh,  :$  iMv.  &  Cr.  407  ;    Mit- 

(r)  Stat.  2<)  (,'ar.  H.  e.  3,  s.  10,  ford  on  Pleading,  120  (148,  Gtli 

which    enabled    the    sliorilf    to  cd.)  ;    Le win  on  Trusts,  040  5/7. 

deliver  exeention  unto  tlie  jndg-  Otli  ed.  ;    lO.'iO  sq.  12th  ed. 

ment  creditor  of  all  .such  lands  (a)  I'J    Yes.   033  ;    2   Swansl. 

and  hereditaments  as  any  otiicr  137,  155;   Danicll,  Ch.  I'r.  1503, 

person  or  persona  were  .seisetl  or  15<)4,  5th  ed. 

jwssessed    of    in    trust  for    \hc  (x)  Ante,  p.  168. 

judgment  debtor  at  the  time,  of  (//)  Stat.  30  &  37  \'i(f.  c.  0(i, 

ixrcalioii,    ^ued  ;     see     Iluiil     v.  s.   25.  ,snl>-H.   S  ;    see   //o/m/vv   v. 

CWc*',('oni.220  ;  Jlarriav.  I'liij/i,  Milh'jr.  ISiKJ.  I  Q.  15.551.      I'n- 

4  Bing.  335,  12  .1.  15.  Moore,  577.  tier  s.  8!t,  a  County  Court  may 

(s)  Stat.l  &2\ict.c.  110,  s.  11.  appoint   a    receiver    by    way   of 
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may  obtain  equitable  execution  by  means  of  an  order , 
for  the  appointment  of  a  receiver  of  the  profits  of  his 
debtor's  interest  in  land,  whenever  there  are  circum- 
stances to  hinder  the  convenient  operation  of  his  legal 
remedy  by  elegit  {z)  ;  and  there  is  no  necessity  for  him 
to  sue  out  an  elegit  in  the  first  instance  (a). 

l£<)w  far  As  judgments  were  enforceable  in  equity  under  the 

arcllhar  cs  ^^^  ^^"^^'  ^^^^  'Were  regarded  as  charges  in  equity  upon 
upon  cquit-  equitable  estates  in  land,  and  therefore  binding  upon 
all  who  succeeded  to  the  judgment  debtor's  estate, 
except  those  who  took  it  as  purchasers  for  value  with- 
out notice  of  the  judgment  (fe).  The  Judgments  Act, 
1838,  expressly  made  judgments  a  charge  on  all  here- 
ditaments to  which  the  judgment  debtor  should  at  the 
time  of  entering  up  judgment,  or  at  any  time  after- 
wards, be  entitled  for  any  estate  or  interest  whatever 
at  law  or  in  equity  (c).  But,  as  we  have  seen,  under 
this  Act  purchasers  were  not  to  be  affected  by  judg- 
ments, unless  duly  registered  (d).  The  Acts  of  1839 
and  1860,  before  referred  to  (e),  further  protected  pur- 
chasers of  equitable  as  well  as  legal  estates  (/).  And 
by  the  Judgments  Act,  1864,  no  subsequent  judgment 
should  affect  any  land,  until  actual  dehvery  thereof 
in  execution.  This  was  held  to  take  place  in  the  case 
of  equitable  execution  {g),  when  the  judgment  creditor 
obtained  an  order  for  the  appointment  of  a  receiver  ; 
and  he  had  no  charge  until  then  (li).  As  we  have 
seen,  the  Land  Charges  Act,  1888,  has  made  it  requisite 

equitable  execution  ;  R.  v.  Selfe,  (b)  Sug.  V.  &  P.  518  ;   Lewin 

1908,  2  K.  B.  121.  on  Trusts,  653,  6th  ed.  ;    1036, 

(z)  Anglo-Italian      Bank      v.  12th  ed.  ;  a7tie,  p.  183. 

Davies,   9   Ch.   D.   275;    Smith  (c)  Stat.   1   &  2  Vict.  c.   110, 

V.  Cowell.  6  Q.  B.  D.  75  ;  Salt  v.  s.  13  ;   ante,  p.  274. 

Cooper,  16  Ch.  D.  544  ;  Be  Pope,  (d)  Sect.  19  ;  ante,  p.  275. 

17  Q.  B.  D.  743  ;   Be  Sheplmrd,  (e)  Ante,  pp.  274—276. 

43    Ch.    D.    131  ;     Levasseur   v.  (/)  Sug.  V.  &  P.  535. 

Mason  <h  Barry,  1891,  2  Q.  B.  (g)  Ante,  p.  276. 

73  ;    Cadogan  v.  Lyric  Theatre,  (h)  Hatton  v.  Haywood,  L.  11. 

1894,  3  Ch.  338.  9  Ch.  229  ;    and  cases  cited  in 

(a)  Ex  parte  Euans,  Be   Wat-  notes  (y)  [z]  to  p.  295,  ante, 
kins,  13  Oh.  D.  252. 


trust 
property. 
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to  register  the  writ  or  order  enforcing  a  judgment  in 
the  office  of  Land  Eegistry  ;  or  else  it  will  be  void  as 
against  purchasers  for  value  (i)  ;  and  under  the  Land 
Charges  Act,  1900,  the  judgment  will  not  without  such 
registration,  operate  as  a  charge  on  the  debtor's  interest 
in  the  land. 

Equitable  estates  are  liable  to  involuntary  aHena-  ]5ankruptcy 
tion  on  the  bankruptcy  of  the  person  entitled  thereto,  J"/^^;^*'''*'  '■'"'' 
in  the  same  manner  as  his  estates  at  law  (/c).     But  on 
the  bankruptcy  of  a  trustee,  the  legal  estate  in  any  _^f  trustee, 
property,  of  which  he  is  trustee  for  any  other  person, 
does  not,  as  a  rule,  pass  to  the  trustee  for  his  creditors, 
but  remains  vested  in  him  (Z).     Where,  however,   a  ^vhcro  tlic 
trustee  has  a  hen  on  the  trust  property  for  his  own  jtrustee  has  a 

.  .  .         Jicn  on  the 

benefit — as  to  secure  his  right  of  indemnity  against 
habilities  incumbent  on  him  as  such  trustee — and  the 
retention  of  the  property  is  necessary  to  give  effect  to 
his  lien,  his  legal  estate  or  interest  in  the  property, 
and  his  riglit  to  hold  the  same  until  satisfaction  of  his 
lien,  will  vest,  in  the  event  of  his  bankruptcy,  in  the 
creditors'  trustee  (m). 

Trust   estates  in  fee  simple   are   also   hable,   like  Liabilitv  ..f 
estates  at  law,  to  alienation  for  the  payment  of  the  .^^^^^  death, 
owner's   debts   after  his   death.     By   the   Statute   of  The  Statute 
Frauds  it  was  provided,  that  if  any  cestui  que  //w.si'^^  ^' '""'''*■ 
should  die,  leaving  a  trust  in  fee  simple  to  (Icscciul 
to  his  heir,  such  trust  should   Im;  assets   by  desccnl, 
and  the  heir  should  be  chargeable  with  the  obhgation 
of   his  ancestor  for  and  by  reason  of   such  assets,  as 
fully  as  he  miglit  have  been  if  the  estate  in  law  had 
descen<l<'(l  Id  liim  in  possession  in  lil<i'  niajHicr  as  llic 

(i)  Ante,  J)]).  277.  2'.t;i.  (>n)  Jennings  v.  Mntlin;  MKll, 

(k)  Antr,  p.  2S2.  I    *>>■    '<•    ">«  ;    (>'<>irrni>r.i  of    St. 

(I)  Stat.  K>  &    17   N'ict.  e.  .'J2,        Tlionm.ss  UospUul  v.  Jiic/i'inlion, 

ss.  20,  41,  JtiS.  I'JIU,  1  K.  J!-  -Vl. 
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Subseciueiit  (rust  dcscendod  (n).  And  the  subsequent  statutes  to 
which  we  have  before  referred,  for  preventing  the 
debtor  from  defeating  his  bond  creditor  by  his  will, 
and  for  rendering  the  estates  of  all  persons  liable  on 
their  decease  to  the  payment  of  their  just  debts  of 
every  kind,  apply  as  well  to  equitable  or  trust  estates 
as  to  estates  at  law  (o). 

Ciowii  debts.  Trust  estates  are  subject  to  debts  due  to  the  Crown 
in  the  same  manner  and  to  the  same  extent  as  estates 
at  law(j;).  And  in  the  case  of  tjquitable  estates  tail 
and  fur  life,  the  liability  for  the  owner's  debts  is  similar 
to  that  attached  to  the  like  estates  at  law  {q). 

Lis  peiidciis.  In  comiection  with  creditors'  rights  against  pur- 
chasers of  land,  it  may  be  mentioned  that  actions  at 
law  or  in  equity  respecting  lands  will  bind  a  pur- 
chaser, as  well  as  the  tenant's  heir  or  devisee ;  that 
is,  he  must  abide  by  the  result,  although  he  may  be 
ignorant  that  any  such  proceedings  are  depend- 
ing (r).      Provision    was    accordingly    made    by   the 

Kegistratiou  Judgments  Act,  1839,  for  the  registration  of  every  Us 
ispc7i  cm.  ^jg.^j^^g^jg  .  ^jj(j  j^Q   i^g  pendens   binds   a   purchaser  or 

mortgagee  without  express  notice  thereof,  unless  and 
imtil  it  is  duly  registered  ;  and  the  registration  to 
be    binding   must    be   repeated    every   five   years  (s). 

{n)  Stat.  29  Car.  II.  c.  3,  s.  10.  V.  &  P.  Appx.  No.  15,  p.  1098, 

Before  this  provision  the  Court  11th  ed.;  Chitty  on  the  Preroga- 

of  Chancery  had  refused  to  give  tive  of  the  Crown.  296. 

the    bond    creditor    any    relief ;  {q)  Sug.  V.  &  P.  524,  538. 

Bennet  v.   Box,   1   Ch.   Ca.    12  ;  (r)  Co.  Litt.  344  b  ;   Anon.,  1 

Prat    V.    Colt,    ib.    128.     These  Vem.  318  ;  i/i'era  v.  .l/iY/,  13  Ves. 

decisions,  in  all  probability,  gave  114,  120,  9  R.  R.  149  ;   3  Prest. 

rise    to    the    above    enactment.  Abst.  354  ;   Bellamy  v.  Sabine,  1 

See  1  Vv^m.  Black.  159  ;   1  Sand.  De  G.  &  J.  566. 

Uses,  276  (289,  5th  ed.).  (-s)  Stat.  2  &  3  Vict.  c.  11,  s.  7, 

(o)  Stats.    3    Will.    &    Mary,  extended  by  18  &  19  Vict.  c.  15, 

c.  14,  s.  2  ;    47  Geo.  III.  c.  74  ;  s.  3,  to  the  Palatine  Courts  [ante, 

11  Geo.  IV.  &  1  Will.  IV.  c.  47  ;  p.  280,  n.  {f) ;  see  Price  v.  Price, 

3  &  4  Will.  IV.  c.  104  ;   32  &  33  35  Ch.  D.  297  ;    stat.  51   &  52 

\'ict.  c.  40  ;  46  &  47  Vict.  c.  52,  Vict.  c.  51,  ss.  5,  6.     As  to  vacat- 

s.  125  ;  60  &  61  Vict.  c.  65,  part  ing  such   registration,   see  stat. 

i.  ;  ante,  pp.  284—289.  30  &  31  Vict.  c.  47,  s.  2. 

(p)  The  King  v.  Smith,  Sug. 


01'    CKEDITOl^s'    KIGHTS.  21*1) 

This  registration  is  now  iiuulu  in  Uie  Ullicc  of  Land 
Kegistry  {t). 

In  consequence  of  the  above-mentioned  laws,  it  ScarcLcs. 
was  the  practice  to  cause  a  search  to  be  made,  before 
every  purchase  or  mortgage  of  freeholds,  in  the 
registers  of  judgments,  writs  and  orders  affecting 
land,  and  pending  actions,  and  also  of  Crown  debts 
and  writs  of  execution,  if  there  were  reason  to  suppose 
that  the  owner  of  the  property  had  been  a  Crown 
debtor  or  accountant  (//).  Since  the  commencement 
of  the  Land  Charges  Act,  1900,  it  has  been  unnecessary 
to  search  for  judgments  or  Crown  debts  or  Avrits  {v)  : 
but  the  other  searches  are  still  made  ;  and  if  the 
search  disclose  any  registered  incumbrance  affecting 
the  land,  it  must  be  got  rid  of  before  the  sale  or  mort- 
gage can  safely  be  completed  {x). 

(t)  See  ante,  pp.   277,  n.    (/),  may  be  directed,  and  a  ccrtilicatc 

278,  11.  (r).  (which  in  favour  of  a  puixliaser 

(u)  Anic,    pp.274,   277,  290.  or  mortgagee  is  to  be  coiulusivc) 

.See  Sug.  V.  &  F.  537,  538,  543  ;  obtained  of  the  result  of  an  v. sucli 

1  Dart,  V.  &  P.  523,  524,  557,  search.     See  A\'ms.   Cuiiv.'^  .Stat. 

502,  564,  6tli  cd.  ;    Elphinstonc  261   sq.  ;    Eiphin.stunc  &  Clark, 

&   Clark,  Searches,   50,   88,   93,  Searches,  100—168. 
147    sq.,    and    Appx.    on    Land  (v)  Sec  ante,  i)p.  276,  279,  290, 

Ciiargcs  Act  of  1888,  pp.  17,  18.  291,  296. 

Under  stats.  45  &  40  Vict.  c.  39,  (x)  As    to   the    searclics   now 

s.  2,  and  51  &  52  Vict.  c.  51,  s.  17,  neccssaiy,  see  1  Wms.   V.  &  1*. 

official  searches  in  these  registers  580  sq.,  597,  2nd  ed. 


(     L!0(J     ) 


CHAPTER  Xll. 

OF    PERSONAL    CAPACITY. 

It  lias  been  mentioned  (a)  that  a  tenant  of  lands 
may  be  prevented  by  personal  incapacity  from  exercis- 
ing the  right  of  alienation,  which  is  now  regarded  as 
Capacity  to  inherent  in  ownership  (&).  Let  us  now  consider  what 
hold  and  persons  have  the  legal  capacity  to  purchase,  hold  and 
dispose  of  dispose  of  an  estate  in  land  ;  the  word  purchase  being 
here  used  in  its  legal  meaning  {c),  which  includes  the 
acquisition  of  land  under  a  will  or  aT  voluntary  con- 
feyance,  as  well  as  on  a  sale.  It  should  be  noted  "that 
capacity  so  to  jJurchasc  lands  merely  indicates  that  a 
conveyance  of  land  to  the  person  capable  will  give 
him  the  legal  estate  therein :  it  does  not  include 
capacity  to  buy  land,  in  the  common  sense  of  the 
word.  That  is  a  matter  depending  on  capacity  to 
contract.  It  will  therefore  be  useful  to  inquire  as 
well,  what  persons  may  contract  with  regard  to  land. 

rcrsons  Persons    are    either    natural — men,    women    and 

aSfidar"'^  children — or  artiJicial,  as  corporations.  All  natural 
persons,  including  infants,  lunatics,  married  women, 
convicts  and,  at  the  present  da}^  (J),  ahens,  are  capable 
of  purchasing  and  holding  lands.  And.  as  a  general 
rule,  any  natural  person  may  dispose  freely  of  the 
land  he  holds  (e),  and  may  contract  with  regard  to 
land.  To  this  rule  there  are  exceptions  in  the  case  of 
infants,  persons  of  misound  mind,   drunken  persons, 

(a)  Ante,  p.  76.  (d)  15y  stat.  33  Vict.  c.  14,  s.  2- 

(b)  Ante,  pp.  2,  7,  (50  sq.,  82.  (c)  Co.  Litt.  2.  3,  43  b  ;    ante' 

(c)  Ante,  pp.  68,  229.  pp.  74—76,  82,  108,  118. 
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married  women,  and  convicts.  Corporations  ma_y 
pm-chase  lands  (/)  ;  but  their  capacity  for  liolding  or 
disposing  of  them  is  I'estricted  l)y  hiws,  which  have  no 
apphcation  to  natural  persons. 

All  persons  under  the  age  of  twen<-y-one  years  are  Infants, 
infants  in  law  (</).     The  purchase  of  land  by  an  infant 
is  voidable  at  his  option  ;    that  is,  he  may  disagree 
thereto  within  a  reasonable  time  after  coming  of  age, 
and  so  may  his  heir,  if  he  die  while  the  purchase  is 
still  voidable  ;    but  it  remains  good  until  set  aside  (/^)^ 
And    the   conveyance  of   land  by  an  infant  is,  as  a 
rule,  similarly  voidable  (i).     But,  by  the  effect  of  the 
Infants'  Relief  Act,  1874  (n),  the  conveyance  b}^  an  Mortgage 
infant  of  lands  or  goods,  by  way  of  mortgage  Q)  to  ''-^  "»^'i"^- 
secure  the  repayment  of  money  lent  to  him,  is  abso- 
lutely void  (Jj).     As  we  have  seen,  under  tlie  custom 
of  gavelkind,  an  infant  may  make  a  valid  conveyance 
by  feoffment  {k).     And  by  the  Infant  Settlements  Acl,  Infant's 
1855  {I),  every  infant  not  under  twenty  if  a  male,  and  "*^'^*^**''"^"^" 
not  under  seventeen  if  a  female,  is  empowered  to  make 
in  contemplation  of  marriage,   a  valid  and   binding] 
settlement  of  any  property,  whether  real  or  personal 
with  the  sanction  of  the  Chancery  Division  of  the  Higl 
Court.     There  are  also  other  cases  in  which  infants  ar( 
specially  empowered  by  statute  to  convey  land,  though 
for  the  benefit  of  others  rather  than  of  themselves  (w). 

(/)  Co.  Litt.  2  b.  s.   ],  making  void  all  contracts 

Ig)  Litt.  R.  250  ;   Co.  Litt.  2  h,  entered  into  by  infants  for  tlic 

78  1),  171   1).  7('pavnicnt  of  money  lent. 

(/()  Co.  Litt.  2  b  ;   Birkeiihrnd,  (j)  See  posU  J'art  IV.  (^h.  ii. 

(L-c,  liailwai/Co.  V.  PiIcher,r)Kx.  (jj)  Thurdan    v.    Notlinij/ttmi. 

123 — 128;    Thurslan  v.  Nollhig-  dc.,  Bdg.  Socy.,  1903.  A.  ('.  (J. 
ham,  d'C,  IMfj.  Son/.,  J 902,  1  Cl'i.  (h)  Ant,,  pp.  50.  21G. 

0,  13;  affd.,  1903/A.  C.  (5.  (/)  Stat.    IS  &   10  Viet.  e.    13, 

(i)  2  Black.  Comni.  291  ;    Bac  extended  to  the  Court  of  Chancery 

Abr.    Infancy   and    Age    (f.    3);  in  Ireland  by  slat.  23  A:  24  Vict. 

Zouch  V.  Parson.s\  3  Burr.  1704  ;  e.  83  ;   Jic  Daltoii.  ti  Do  (!.  M.  & 

Allen   V.  Alien,  2   Dru.  &  War.  Ci.  201  ;  see  2  Wnis.  W  c^-  1'.  ,S7C., 

307.  338,  340  ;    2  Wins.  V.  &  P.  2nd  ed. 
871.  2nd  ed.  ('")  See  2  Wn.s.  V.  X-  V.  s77, 

((■/■)  Stat.  37  &  38  Vict.  e.  02,  2nd  ed. 
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An  infant's  capacity  io  conlract  with  regard  to  land  is 
determined  by  the  general  rule  of  common  law  that 
infants'  contracts  are  voidable  at  their  option  {n). 

Infants'  During    an    infant's    minority    his    guardian    in 

guardians.  socage  (o)  or  by  statute  is  entitled  to  the  custody  of 
his  estate,  to  be  used  for  his  benefit  (]>).  Guardians 
by  statute  are  so  called  because  their  authority  was 
established  by  the  Statute  of  Charles  II.  aboHshing 
miUtary  tenures  {q).  For  when  this  Act  took  away 
the  right  of  wardship  of  infant  tenants  from  the 
lords  (?■),  it  gave  to  the  father  the  right  of  appointing 
guardians,  by  deed  or  will,  to  any  child  of  his,  who 
should  be  under  age  and  unmarried  at  his  death  (.s). 
The  guardian  so  appointed  has  the  custody  and  tuition 
of  the  child,  while  remaining  under  the  age  of  twenty- 
one  years,  or  for  any  shorter  time  appointed  ;  he  also 
has  a  right  to  receive  the  rents  of  the  child's  lands  for 
the  use  of  the  child,  to  whom,  hke  a  guardian  in  socage, 
he  is  accountable  when  the  child  comes  of  age  (/).  And 
now,  by  the  Guardianship  of  Infants  Act,  1886  (?/),  on 
the  death  of  the  father  of  an  infant,  the  mother  shall  be 
the  guardian,  either  alone  or  jointly  with  any  guardian 
appointed  by  the  father  or  the  Court,     The  mother  of 

{){)  See  2  Wms.  V.  &  P.  879,  Jarm.  Wills.  47,  6th  ed. 
sq.  ;  2nd  ed,  (/)  Stat.  12  Car.  II.  c.  24,  ss.  S, 
(o)  Ante,  p.  51.  9  ;    Mathew  v.  Brise,  14  Beav. 
(p)  Bac.   Abr.   Guardian   (A).  341  ;  Re  Helyar,  1902,  1  Ch.  391. 
As  to  the  duties  and  powers  of  If  an  infant  be  entitled  to  the 
guardians,   see   Simpson   on    In-  possession  of  land  under  an  in- 
fants, strument  coining  into  operation 
(q)  Ante,  p.  54.  after  the  year  1881,  the  Convey- 
(/■)  Ante,  pp.  47,  54.  ancing   Act,  1881  (stat.  44  &  45 
(.s)  Stat.  12  Car.  II.  c.  24,  s.  8 ;  Vict.  c.  41,  s.  42,  amended  by 
see  Morgan  v.  Hatchell,  19  Beav.  1  &  2  Geo.  V.  c.  37,  s.  14),  gives 
86.  This  power  was  given  whether  powers  of  entry  upon  and  man- 
the  father  were  under  or  over  the  agement    of    the    infant's    land 
age  of  twenty-one.    But  it  seems  during  minority  to  the  trustees 
that   the   father,   if   mider   age,  appointed    for    this    purpose    in 
caTUiot  now  appoint  a  guardian  such  instrument,  or  by  the  Court 
by  will  ;  for  the  Wills  Act  enacts  on  the  application  of  the  infant's 
that  no  will  made  by  any  person  guardian  or  next  friend, 
under    the    age    of    twenty-one  (ii)  Stat.  49  &  50  Vict.  c.  27, 
vears   shall   be   valid  ;     stat.    7  s.  1  ;  Re  X.,  1899,  1  Ch.  52(5. 
Will.  TV.  (Sr  1  Vict.  c.  2(!,  s.  7  ;    1 
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an  infant  is,  bj^  the  same  Act,  empowered  {i')  by  deed  or 
will  to  appoint  guardians  to  act  after  her  own  and  the 
father's  death  ;  and  where  guardians  are  appointed  by 
both  parents  they  shall  act  jointl3\  Every  guardian 
under  this  Act  has  the  same  powers  over  the  estate  and 
person  of  an  infant  as  any  guardian  appointed  under 
Statute  12  Car.  II.  c.  24  {y).  Where  not  ousted  by  the 
effect  of  these  enactments,  the  old  law  of  wardship  in 
socage  still  remains  (z).  Under  the  general  jurisdiction 
of  the  Court  of  Chancery  (a),  now  exercisable  in  the 
Chancery  Division  of  the  High  Court  (h),  guardians 
both  of  the  person  and  of  the  estate  of  an  infant  may 
be  appointed  by  the  Court,  and  the  action  of  testa- 
mentary and  other  guardians  controlled  (c).  By  the 
Settled  Land  Act,  1882  {d),  the  powers  of  leasing  and 
sale  and  the  other  powers  given  to  a  tenant  for  life  by 
that  Act  may  be  exercised  on  behalf  of  an  infant,  in 
respect  of  any  land  to  which  he  is  in  his  own  right 
entitled  in  possession,  l)y  the  trustees  of  the  settle- 
ment, if  any,  or  such  other  person  as  the  Court  may 
Older. 

As  to  the  capacity  of  persons  of  unsound   mind  r.is.ms  of 
and  drunken  persons,  the  present  law  is  this: — 'I'he  ]["[^*^}'",'„| 
contract  of  a  man  who  is  so  insane  or  drunk  as  to  be  <ini»i<t'n 
incapable  of  understanding  its  effect,  is  voidable  at  his 
option,  if  the  other  party  knew  of  his  condition.     l^)ut 
if  the  other  contracted  with  him  in  good  faith,  and 

(x)  Hiict.    3;     sec    Be    G.    {an  («)  See  Co.  l.itt.  88  b,  n.  (la)  ; 

infant),    1892,    1     Ch.    292.      A  2  Fonb).  Eq.  22(),  note  ;   I  Spenoe 

guanlian    could    not    previously  Eq.  Jur.,  t'h.  XIY. 

be   apjjointed    liy   any   one    but  (h)  Stat.  3()  &  37  \'iet.  e.  Ii(>, 

the  father  ;   Ex  parte  Edwards,  3  ss.  16,  34  ;   ante,  j).  1()8. 

Atk.  .519  ;    liac.   Abr.   Ouardian  (c)  See  notes  to  Eyre  v.  Conn- 

(A.     3).     See     also     Hargrave's  ieas  of  Shajlenhury,    1    White   & 

notes  to  (V).  liitt.  88  b.  Tudor  L.  C.  Kq.  .OIT  sq.,  8th  ed.  ; 

(y)  Sect.   4  ;     Re  Scanlan,   40  2  Scton  on  Judgments,  Oad  .si]., 

Ch."  D.  200.  7th  ed.  ;  E.  v.  E.  VM)2.  I  Ch.  <i8S. 

(z)  2Hhuk.(omm.87;  Cham-  (d)  Stjit.  45  &  4f»  Vi.l.  c.  38. 

Iters  on    Infjin.v,   52-  03,   .509—  ss.  .')9.  (iO  ;   see  also  stat.  44  .V   i't 

.'>i4;    SiniiiMiii'nn    Infants.  208,  XUt.  c.  41.  s.  41  ;    2  Wnis.  \'.  iV 

2inl  ed.  1'.  878,  2nd  ed. 
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without  knowledge  of  or  roasonabht  cause  to  suspect 
his  state  of  mind,  and  the  contract  be  partly  executed, 
he  cannot  avoid  it  (e).  The  voluntary  conveyance  of 
land  by  a  person  of  unsound  mind  appears  to  be  abso- 
lutely void  (/).  But  a  conveyance  made  by  a  person 
of  unsound  mind  for  a  valuable  consideration  appears 
to  be  voidable  only  on  his  part,  if  the  other  party  knew 
of  his  mental  condition  ;  and  to  be  valid,  if  the  trans- 
action were  carried  out  by  the  other  party  in  good  faith 
and  without  knowledge  of  the  insanity  (g)'.  The  law 
appears  to  be  the  same  of  a  drunken  person's  convey- 
ance of  land  for  value  :  but  it  is  questionable  whether 
a  voluntary  conveyance  made  by  a  drunken  man  is 
void  ;  for  it  seems  that  he  might  confirm  it  when 
sober  (//).  With  regard  to  idiots  and  lunatics,  the 
fullest  powers  of  directing  the  management  and  ad- 
ministration of  their  property  are  by  the  Lunacy  Act, 
f'niiiiiiitteos.  1890  (i),  given  to  the  Judge  in  Lunacy  ;  and  the  com- 
mittees of  their  estates,  who  are  the  persons  to  whom 
the  care  of  their  estates  is  committed,  or  such  other 
persons  as  the  judge  shall  approve,  are  empowered  to 
execute  and  do  all  such  assurances  and  things  as  may 
be  directed  in  order  to  give  effect  to  such  powers  (k). 
If  a  lunatic  make  a  voidable  contract  or  conveyance, 
it  may  be  set  aside  by  liis  committee,  or  by  himself,  if 

(e)  Molton  v.  Camroux,  2  Ex.  Ince,  7  De  G.  M.  &  C4.  475,  487, 

487,    4    Ex.     17  ;      Beavan    v.  488  ;  Sug.  Pow.  605  ;  2  Wms.  V. 

McDonnell,  9  Ex.  309  ;  Matthews  &  P.  887  sq.,  2nd  ed. 

V.    Baxter,    L.    R.    8   Ex.    132  ;  .  (A)  See  Molton  v.  Camroux,  4 

Imperial    Loan    Co.    v.     Stone,  Ex.  17,  19 ;   Matthews  v.  Baxter, 

1892,  1  Q.  B.  599  ;  2  Wms.  V.  &  L.  R.  8  Ex.  132  ;   2  Wms.  V.  & 

P.  887  sq.,  2nd  ed.  P.  895,  2nd  ed. 

if )  Elliot  V.  Ince,  1  Be  G.M.  (i)  Stat.    53    Vict.    c.    5,    ss. 

&    G.    475;     Sug.    Pow.    604;  108,  116  sg. ;  see  2  Wms.  V.   & 

2  Wms.   V.   &  P.   887,  2nd  ed.  P.     890—895,    2nd    ed.     These 

But  before  1845  a  feoffment  with  matters    were    previously    regu- 

livery  of  seisin  made  by  a  lunatic  hited  by  stat.  16  &  17  Vict.  e.  70, 

was    not    void,    but    voidable  ;  s.  108  sq.,  amended  b}-  stat.  18  & 

Bac.   Abr.   Idiots  and  Lmiatics  19  Vict.  c.  13  and  25  &  26  Vict.  c. 

(F.);    stat.  8  &  9  Vict.  c.   106,  86;   and  before  that  by  stat.  11 

s.  4  ;  ante,  p.  150.  Geo.  IV.  &  1  Will,  IV,  c.  65. 

(q)  Price  v.  Berrington,  3  Mac.  {k)  Stat.  53  Vict.  c.  5,  s.  124  ; 

&  G.  486,  49.'i — 198  ;    FAliot  v.  Be  Ray,  1896,  1  Qi.  468. 
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ho  should  recover  his  senses,  or  if  not,  by  liis  repre- 
sentatives after  his  death  (Z). 

Married  women  are  now  capable  of  disp<jsing  of  Maiiit-a 
any  real  or  personal  property,  which  is  their  separate  ^^■"'"^"• 
property,  in  the  same  manner  as  single  women  :  except 
that  they  may  be  subject  in  equity  to  a  restraint  on 
alienation  during  marriage  (-w).  But  wives  ]narried 
before  the  year  1883  cannot  so  dispose  of  any  property, 
to  which  their  title  accrued  before  that  year  (n)  ;  such 
property  can  only  be  disposed  of  by  them  in  accordance 
with  the  earlier  law,  which  will  be  explained  in  the  next 
chapter.  Married  women  may  now  bind  themselves  by 
contract  in  respect  and  to  the  extent  of  their  separate 
property,  to  which  they  are  entitled  without  restraint  on 
anticipation  :  but  not  otherwise  (o).  At  conunon  law, 
their  contracts  were,  as  a  rule,  void  as  cigainst  them  {■})). 

By  the  Act  of  1870  abolishing  attainder  (g),  con- Cunvicta. 
victs,  or  persons  against  whom  judgment  of  death  or 
penal  servitude  has  since  the  Act  been  pronounced  or 
recorded  for  treason  or  felony,  are  incapable,  while 
subject  to  the  operation  of  the  act,  of  aUenating  or 
charging  any  property,  or  of  making  any  contract. 
And  an  administrator  of  any  convict's  property  may 
be  appointed,  in  whom  all  his  real  and  personal 
property  shall  vest,  to  re-vest  in  the  convict  or  his 
representatives,  on  his  death,  bankruptcy,  completion 
of  his  term  of   punishment,  or  pardon  (r).     But  these 

(/)  See  2  Hlack.  Cumin.  291  ;  2  \'ict.  c.  03,  s.  J  ;  Scoll  v.  Murlci/, 

W'ms.  V.  &  P.  888,  2iul  cd.  20  Q.  15.  I).  120  ;  Pellun  v.  Huiii- 

(m)  Stat.  45  &  46  Vict.  c.  75,  w)i,   1S!»1.  2   Q.   13.  422  ;    sec  2 

ss.  1  (sub-s.  1),  19  ;   Re  Price,  28  Wm.s.  V.  &  P.  925  «/.,  2iul  cd. 
Ch.  D.  709  ;    Me  Drmnmond  <t-  (p)  Sec  2  \\'ins.  V.  &  P.  925, 

Davie's  Vontrad,  1891,  1  Ch.  524  ;  2iid  cd. 

.see  aH<c,  p.  85,  and  next  thapter  ;  (</)  Stat.  33   &    34  \'i(t.i'.  23, 

2  Wnis.  v.  &  P.  914  6v/.,  2iul  cd.  .ss.  6,  8  ;  ante,  p.  55. 

(?i)  See  sect.  5;    Reid  v.  Reid,  (r)  Sects.    7,   9,    10,    IS.      I'n,- 

31  Cli.  1).  402  ;   Re  (Juno,  43  Ch.  peity  vested  iu  a  convict  on  any 

D.   12  ;    Re  Bacon,  1907,   1  Cli.  trusts  or  hy  way  of  niortsaRc  is 

475.  excepted;    stat.  5<)  &  57   \'i>t. 

(o)  Stat.  -15  &   1(3  Vic),  c.  7.'>.  c.  53.  s.  48  ;  sec  2  \\ni>.  \  .  \  I'. 

s.  1,  sub-s.  2,  amended  by  50  &  57  890,  2nd  ed. 
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AUaintcd 
jicrsons. 


Outlaws. 


Aliens. 


Deuizeu. 


disabililios  on  the  part  of  a  convict  are  suspended  Avhilo 
lie  is  lawfully  at  large  under  any  licence  {s).  Before 
the  abolition  of  attainder  for  treason  or  felony,  persons 
attainted  for  these  crimes  could  not,  by  any  convey- 
ance which  they  might  make,  defeat  the  right  to  their 
estates,  which  their  attainder  gave  to  the  Crown,  or  to 
the  lord,  of  whom  their  estates  were  holden  {t).  Though 
outlawry  is  no  longer  any  cause  of  escheat  (w),  an  out- 
law still  forfeits  the  prohts  of  his  real  estate  while  he 
lives  (a;). 

By  the  common  law,  aliens,  or  foreigners  under 

no  allegiance  to  the  Crown  (?/),  might  imrchuiic,  but 

{s)  Stat.  33  &  34  Vict.  c.  23,      Ad.  705. 


(tt)  Ante,  jip.  48,  5o. 

(x)  Bac.  Abr.  Outlawry  (D.) ; 
Sliort  and  Mcllor's  Crown  Office 
Practice,  385  ;  see  AVuis.  Pcrs. 
Prop.  102, 175, 17th  ed.  ;  2  A\'ms. 
V.  &  1'.  897,  2iKl  ed. 


s.  30. 

«)  Co.  Litt.  42  b ;  2  Black. 
Coinm.  290  ;  Perkins,  tit.  Grant, 
sect.  26 ;  Com.  Dig.  Capacity 
(D.)  6  ;  2  Shep.  Touch.  232  ;  Doc 
d.  Griffith  V.  Priichanl,  5  B.  & 

(y)  Litt.  s.  198  ;  sec  2  Wms.  V.  &  P.  898  sq.,  2nd  cd.  No  person 
is  considered  an  alien  who  is  born  within  the  dominions  of  the  Crown 
even  though  such  person  may  be  the  child  of  an  alien,  unless  such 
alien  should  bo  the  subject  of  a  hostile  prince;  1  Black.  Comm. 
373  ;  Bac.  Abr.  Aliens  (A.).  And  a  person  born  in  Scotland  after  the 
accession  of  James  I.  to  the  Crown  of  England,  ^^'as  held  to  be  a 
natural-born  subject,  and  consequently  entitled  to  hold  lands  in 
England,  although  the  two  kingdoms  had  not  then  been  imitcd  ; 
Calvin'ii  caac,  7  Rep.  1  ;  see  Re  iStepnci/  Election  Petition,  17  Q.  B.  D. 
54.  Again,  the  children  of  the  King's  Ambassadors  are  natural-born 
subjects  by  the  common  law  ;  7  Rep.  18  a.  And  by  several  Acts  of 
Parliament,  the  privileges  of  naturai-boni  subjects  were  accorded  to 
the  lawful  children,  though  bom  abroad,  of  a  natural-bom  father,  and 
also  to  the  grandchildren  on  the  father's  side  of  a  natural-bom 
subject ;  stats.  25  Edw.  III.  st.  2  ;  7  Aime,  c.  5  ;  4  Geo.  II.  c.  21  ;  13 
Geo.  III.  c.  21  :  Doe  d.  Duroure  v.  Jones,  4  T.  R.  300  ;  Shcdden  v. 
Patrick,  1  Macqueen's  H.  L.  C.  535  ;  Fitch  v.  ^Yebcr,  6  Hare,  51  ;  Re 
Willoughbi/,  30  Ch.  D.  324  ;  see  De  Geer  v.  Stone,  22  Ch.  D.  243. 
More  recently,  the  children  of  a  natural-born  mother,  though  bom 
abroad,  were  rendered  capable  of  taking  any  real  or  personal  estate  ; 
and  it  was  provaded  that  any  woman,  who  should  be  married  to  a 
natural-bom  subject  or  person  naturalised,  should  be  taken  to  be 
herself  naturalised,  and  have  all  the  rights  and  privileges  of  a  natural- 
born  subject ;  stat.  7  «&  8  Vict.  c.  66,  ss.  3,  16.  Any  foreigner  might 
be  made  a  denizen  by  royal  letters  patent,  and  capable  as  such  of 
holding  but  not  of  inheriting  lands,  or  might  be  naturalised  by  Act  of 
Parliament ;  Co.  Litt.  2  b,  129  a ;  1  Black.  Comm.  373.  The  law 
relating  to  aliens  was  generally  amended  by  the  Naturalization  Act, 
1870,  stat.  33  Vict.  c.  14,  by  which  many  of  the  former  statutes  on  this 
subject  were  repealed.  This  Act  also  contains  enactments  (s.  10) 
regulating  the  status  of  women,  Mho  being  British  subjects,  have 
married  aliens,  and  their  children. 
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were  incapable  of  iuberiting  or  holding  any  estates  in 
lands.  And  the  conveyance  of  lands  to  an  alien  ^vas  in 
general  {z)  a  cause  of  forfeituie  to  the  Crown,  which 
might  seize  the  lands  by  "virtue  of  its  prerogative  («). 
And  if  lands  were  purchased  by  a  natural-born  subject 
in  trust  for  an  alien,  the  Crown  might  claim  the  benefit 
of  the  purchase  (6).  But  now  by  the  Naturalization 
Act,  1870  (c),  real  and  personal  property  of  every 
description  may  be  taken,  acquired,  held  and  disposed  of 
by  an  ahen  in  the  same  manner  in  all  respects  as  by 
a  natural-born  British  subject ;  and  a  title  to  real  and 
personal  property  of  every  description  may  be  derived 
through,  from  or  in  succession  to  an  ahen  {d)  in  the 
same  manner  in  all  respects  as  through,  from  or  in 
succession  to  a  natural-born  British  subject. 


Corporations,  as  conceived  by   the  conmiun  law,  CuiiJuraiions. 
were  under  no  incapacity  to  hold  or  dispose  of  lands. 
A  corporation,  it  may  be  explained,  is  a  fictitious  body 
invested  by  law  with  the  attributes  of  a  person,  having 


(2)  The  coniiuon  law  allowed 
an  cxcoptiou  in  the  case  of  a 
house  occupied  under  a  lease  for 
years  by  a  friendly  alien  mer- 
chant ;  (Jo.  Litt.  2  b.  And  by 
stat.  7  &  8  Vict.  c.  00,  s.  5,  a 
resident  alien,  the  subject  of  a 
friendly  state,  might  hold  lands 
for  any  term  not  exceeding 
twenty-one  yeara  for  the  pur- 
poses of  residence  or  business. 

(a)  But  not,  at  common  law, 
until  after  office  found  ;  that  is, 
after  an  inquest  of  office,  or 
official  inquisition  held  to  ascer- 
tain the  facts  of  the  case,  had 
found  a  verdict :  Co.  Litt.  2  b, 
42  b  ;  Black.  Comm.  i.  371,  372  ; 
ii.  249,  274,  293  ;  iii.  258.  Con- 
veyance of  the  lands  by  the  alien 
to  a  natural- bom  subject  before 
office  found  would  not  avail  to 
defeat  the  liability  to  forfeiture, 
tlinugli  in  other  resjteets  it  was 
valid:  IShep.  'IVm.li.  232;  4 
Leon.  84  ;    Fish  v.  Klein,  2  Mer. 


43L  Stat.  22  &  23  Vict.  c.  21, 
s.  25,  abolished  the  necessity  of 
an  inquest  of  office. 

(6)  Barroio  v.  Wculkin,  24 
Beav.  1  ;  tiharp  v.  ISt.  Sauixitr, 
L.  K.  7  Ch.  343 ;  overruling 
Eiitson  V.  Stordij,  3  Sai.  &  G. 
230.  But  if  lands  were  directed 
to  be  sold,  and  the  i)rodure  given 
to  an  alien,  the  Cro\vn  had  then 
no  claim  ;  Du,  Hourniclin  v. 
Sheldon,  1  Beav.  79,  4  My.  &  Cr. 
525. 

(c)  Stat.  33  Vict.  c.  14,  s.  2, 
passed  12th  May,  1870,  and 
amended  by  stats.  33  &  34  \'ict. 
e.  102,  35  &  30  Vict.  c.  39,  and  58 
&  59  Vict.  c.  43.  This  Act  is  not 
retrospective  ;  Sharp  v.  St.  Sau- 
veur,  L.  K.  7  Ch.  343. 

(d)  All  the  King's  naturol-boni 
subjects  were  enabled  to  trace 
their  title  by  descent  through 
their  alien  ancestors  by  stat.  11 
\-  12  Will.  111.  e.  0,  explained  by 
25  (Jeo.  II.  c.  39. 
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It  cuipuiuiu  iiciiiic  by  which  it  can  sue  and  he  sued  and 
hold  iiropcrty,  but  enjoying  innnortal  existence  by 
reason  of  the  perpetual  succession  of  its  members  (e)  ; 
as  the  Corporation  of  London,  or  Trinity  College, 
Cambridge.  But  by  the  effect  of  the  statutes  prohiljit- 
in^  the  alienation  of  lands  into  mortmain  (/),  corpora- 
tions are  generally  disabled  from  holding  lands  without 
Licence  ill  a  licence  from  the  Crown  to  hold  lands  in  mortmain, 
or  the  authority  of  an  Act  of  Parhament  {g).  The 
corporations,  which  are  empowered  by  statute  to  hold 
land  without  a  licence  in  mortmain,  are  too  numerous 
to  be  particularly  specified  here  {li).  For  example, 
every  joint  stock  company  incorporated  under  the 
Companies  Act,  1862,  or  the  Companies  Consolidation 
Act,  1908,  has  power  to  hold  lands  :  but  a  company 
formed  for  the  purpose  of  promoting  art,  science, 
rehgion,  charity  or  any  other  Uke  object,  not  involving 
the  acquisition  of  gain  by  the  company  or  the  members 
thereof,  cannot  hold  more  than  two  acres  of  land  with- 
Alicuation  of  out  the  licence  of  the  Board  of  Trade  (i).  Whether 
corporatiou  ,^^^^y  particular  corporation  can  freely  exercise  its 
capacity  for  alienating  its  lands  depends  generally  on 
the  purposes  of  its  existence  {k).  Corporations  existing 
for  public  or  charitable  purposes  have  been  in  many 
instances  placed  under  statutory  restraints  in  the  way 
EcclcHiastical  of  the  disposal  of  their  lands.  Thus  ecclesiastical 
curporatious.  (.Q^-porations  and  colleges  were  restrained  by  statutes 
of  Elizabeth  and  James  I.  from  alienating  their  lands 

(e)  10  Rep.   30   b;     1    Black.  (g)  Biitton,liv.  ii.,  ch.  3,  s.  11  ; 

Comm.  407,  475  ;  Mayor  <k  Com-  Co.  Litt.  2  b,  99  a  ;  Black,  Comm. 

monalty  of  Colchester  v.  Lowten,  i.  479,  ii.  26S  sq.  ;    Shelf ord  on 

1  V.  &  B.  226, 244—246,  12  R.  R.  Mortmain,  5,  35  sq. 

216  ;     Blackburn,   J.,    Riche   v.  [h)  See  2  Wms.  V.  &  P.  944, 

Ashbury   Railway   Carriage   Co.,  945,  2nd  ed.  ;  Index  to  Statutes, 

L.  R.  9  Ex.  224,  263  ;  see  Grant  Mortmain,  2,  3. 

on  Corporations,   129  ;    2  Wms.  (t)  Stat.  8  Edw.  \'II.  c.  69,  ss. 

V.  &  P.  943  sq.,  2nd  ed.  16  (2),  19,  replacing  25  &  26  Vict. 

(/  )  Stats.  7  Edw.  I.  st.  2  ;  7  &  c.  89,  ss.  18,  21. 

S  Will.  III.  c.  37  ;  now  repealed  (k)  See  2  Wms.  \'.  &  P.  946— 

and  replaced  by  stat.  51   &  52  949,  2iid  ed. 
Vict.  c.  42,  s.  1  ;  ante,  pp.  53,  76. 
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for  more  than  twenty-one  years  or  three  lives  ;    and 

sales  and  leases  of  the  lands  of  such  bodies  are  now 

regulated    by   numerous   statutes  (l).     Municipal   cor-  Municipal 

porations  subject  to  the  provisions  of  the  Municipal  corporations 

Corporations  Act,   1882,  may  not  alienate  corporate 

land  (except  by  leasing  to  a  hndted  extent)  without  the 

approval  of  the  Local  Government  Board  (m).     The 

alienation  of  land  held  for  charitable  purposes,  whether  Alienation  of 

by  corporations  or  other  trustees,  was  subject  to  the^^j^Jg^ 

control  of  the  Court  of  Chancery  {n)  and  is  now  placed 

under  statutory  restriction  (o).     And  the  alienation  of  of  Crown 

Crown  lands  has  long  been  regulated  by  Parliament  (j)).  ■'*""^- 

It  is   held,   moreover,   that   corporations   created   by,Corporations 

statute  for  special  purposes,  as  a  Eailway  Company,  ar^"'f^f'*?f  ,^;^ 

prohibited  from  dealing  with  their  corporate  propert3/ special 

in  a  manner  which  is  extraneous  to  the  purposes  for  P^'^P^'^*^''* 

which  they  were  created  (q).     The  capacity  of  a  corpcl 

ration  to  contract  with  regard  to  land  is  commensurate 

with  its  power  of  disposing  of  land  (q).     Here  it  may 

be  mentioned  that  it  was  held  under  the  old  law  of 

uses  (r),    that    a    corpoi-ation,    having   no   conscience.  Corporation 

could  not  stand  seised  of  land  to  others'  use  (.s) 


(I)  .See  Co.  Litt.  43  a,  44  a  ; 
Index  to  Statutes,  Colleges  (2), 
Corporation  (2),  Ecclesiastical 
Commission  (.3),  Lease  (3). 

(/«)  Stat.  4'.  &  4(1  Vict.  c.  50, 
ss.  0,  10«.  amended  hy  51  &  .52. 
\'ict.  c.  41,  s.  72  :  rej)lacing  .')  & 
C.  Will.  IV.  c.  Hi,  ss.  !t4,  !)G  ;  G  & 
7  Will.  IV.  c.  104,  s.  2.  See 
Davis  V.  Corporation  of  Leicester, 
1894,  2  Ch.  208. 

(w)  2  Haddock's  Chancery 
Practice,  95,  3rd  ed.  ;  1  Wms. 
\.  &  P.  459,  n.  {u),  2nd  ed. 

(o)  Stat.  18  &  19  Vict.  c.  124, 
s.  29.  The  alienation  and  con- 
veyance of  charity  lands  arc  now 
regulated  by  stats.  IG  &  17  Vict, 
c.  137  (ss.  21,  24,  20,  G2  espe- 
cial Iv)  ;  18  &  19  \'ict.  c.  124  (ss. 
16,  29,  30,  35,  3G,  37  especially)  ; 
23  &  24  Vict.  c.  13G,  s.  15  ;  32  & 
33  Vict.  e.  110,  s.  12  ;  see  Gover- 
nors of  the  Charity  for  Relief  of 


tj  cannot  .stand 
seised  to 

Poor  Widows  and  Children  of  otluMs'  ns(\ 
Clergymen  v.  Sutton,  '11  Heav. 
G51  ;  Roydl  Society  of  London  and 
Tltompson,  17  Ch.  I).  407  ;  Finnis 
<(:  Young  to  Forbes  .O  Pochin 
(No.  2),  24  (:h.  D.  591  :  Re  Clergy 
Orphan  Corporation,  1894,  3  Ch. 
145  ;  Re  Mason's  Orphanage,  <f.-c., 
1896,  1  Ch.  .54,  596  ;  1  Wins.  \'. 
&  P.  445,  459  sq.,  2nd  ed. 

(p)  Ante,  p.  .56,  n.  (/). 

(q)  Mullincr  v.  Midland  Rail- 
way Co.,  11  Ch.  D.  611  :  Re 
Metropolitan  District  Railway 
Co.  *fc  Cosh,  13  Ch.  D.  607  ;  2 
A\'ms.  v.  &  P.  946—954,  2nd  ed. 

(r)  Ante,  p.  174. 

(6-)  1  Rep.  122  a  ;  1  Sand.  Uses, 
59.  For  this  reason,  it  was  the 
practice  dowii  to  1845,  for  a 
corporation  to  convey  hy  feofl- 
ment,  and  not  by  lease  and  re- 
lease ;  1  Dart,  V.  &  P.  553,  7th 
ed. 
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follows  that  on  a  grant  of  lands  to  a  corporation  to 
the  use  of  another  person,  the  legal  estate  remains 
in  the  corporation  and  is  not  transferred  to  the  other 
by  the  effect  of  the  Statute  of  Uses  {t).    But  as  a  trust 
may  be  enforced  against  a  corporation  under  modern 
equity  (u),  the  corporation  would  stand  seised  of  the 
legal  estate  on  trust  for  the  other  person.     Formerly,  if 
Gift  to  a  cor-  a  gift  of  lands  were  made  to  a  corporation  and  another 
anotheT"as"     person  in  such  terms  as  would  have  made  them  joint 
joint  tenants,  tenants,  had  they  both  been  natural  persons,  they  took 
as  tenants  in  common  ;   for  it  was  considered  to  be  in- 
consistent with  the  nature  of  a  corporation  to  take  an 
interest  otherwise  than  for  its  own  proper  corporate 
use  exclusively  (?').     But  by  an  Act  of  1899  (x)  corpora- 
tions were  made  capable  of  acquiring  and  holding 
any  real  or  personal  property  in  joint  tenancy  with 
others  ;  and  a  gift  of  any  property  to  a  corporation  and 
another  jointly  will  now  make  them  joint  tenants. 

(0  Antp,  pp.  175—177  ;  Sugd.  {v)  Co,   Litt.    189   b,    190   a  ; 

n.  to  Oilb.  Uses,  7.  8,  3rd  ed.  Bac.   Abr.   Joint  Tenants   (B) ; 

(//)  Lewin  on  Trusts,  30,  6th  Law    Guarantee,    d-c,    Socy.    v. 

and   12tli   ed.  ;    Re   Thompson's  Bank  of  England,  24  Q.   B,  D. 

Settlement   Tnists,    1905,    1    Cli.  406,  411. 
229 ;   ante,  pp.  177  sq.  [x)  Stat.  62  &  63  Viet.  c.  20. 
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CHAPTER  XIII. 

OF    THE    MUTUAL    RIGHTS    OF    HUSBAND    AND    WIFE. 

The  next  subject  of  our  attention  will  be  the 
mutual  rights  in  respect  of  lands  arising  from  the 
relation  of  husband  and  wife.  In  pursuing  this  subject, 
let  us  consider,  first,  the  rights  of  the  husband  in 
respect  of  the  lands  of  his  wife ;  and,  secondly,  the 
rights  of  the  wife  in  respect  of  the  lands  of  her  husband. 

1.  First,  then,  as  to  the  rights  of  the  husband  in  The  riglits  of 
respect  of  the  lands  of  his  wife.     Since  the  commence-  [,i"r,/sppc.t'|!l 
nient  of  the  year  1883,  the  legal  capacity  of  wives,  with  t'u-  lands  of 
regard  to  ju-oporty,  has  been  completely  changed  by 
tjie  operation  of  the  jVlarried  Women's  Property  Act,  j 
1882(a).     But  wives,  who  were  married  before  Iho 
year  1888,  still  remain  subject  to  the  previous  law, 
with  respect  to  property  to  which  their  title  accrued 
before  that  year  (&).    And  without  some  knowledge  of 
the  old  law,  it  would  be  impossible  to  understand  the 
Act  in  question.     We  shall  therefore  first  inquire  inio 
the  position  of  wives  with  regard  to  property  at  common 
law,  then  examine  the  privileges  which  might  be  secured 
to  them  under  the  rules  of  equity,  and  lastly  consider 
the  rights  now  conferred  on  them  by  statute. 

At    common    law,    by   the   act   of   marriage,    the  The  mmmon 
husband  and  wife  became  in  law  one  person,  and  so  con-  i,'„si>an<i  "ami 
tinned  during  the  coverture  or  iiiairiage  (r).     Tlif  wife  wif<\ 
was,  as  it  were,  merged  in  her  husband.     Lumedialely 

(a)  Stat.  45  &  46  Vict.  c.  7/5.  f'onini.    442  ;     fJill).    'IVn.    lOS  ; 

(b)  Sect.  .T;  Br  Harri.'i'  i-letlled  1  Ilui).  Hush.  &  Wiff.  I.  As  to 
Kstatrs.  28  Ch.  J).  171  ;  anir,  the  early  law,  see  V.  f<  M.  Hist, 
p.  ;{(».">.  Kill,'.    ].a\v,    i.     Iii's    ii.    ."{'•T    sq., 

(c)  Jwitt.    s.    108 ;      1     Blnok.  4:J5. 
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Curtesy. 


Estate  must- 
not  be  joint. 


Estate  iimst 
be  in  posses- 
sion. 


ui^on  marriage,  therefore,  the  husband  l)ecame 
entitled  to  the  whole  of  the  rents  and  profits  which 
might  arise  from  his  wife's  lands,  and  acquired  a  free- 
hold estate  therein,  during  the  continuance  of  the 
coverture  {d)  ;  and,  in  hke  manner,  all  the  goods  and 
personal  chattels  of  the  wife,  the  property  in  which 
passed  by  mere  dehvery  of  possession,  at  once  belonged 
solely  to  her  husband  (e).  For  by  the  ancient  common 
law,  it  was  impossible  that  the  wife  should  have  any 
power  of  disposition  over  property  for  her  separate 
benefit,  independently  of  her  husband  (/).  The 
husband  also  acquired  by  marriage  a  seisin  [g)  of  all  his 
wife's  freeholds,  jointly  with  her  {h).  If,  however,  the 
husband  had  issue  by  his  wife  born  aHve,  that  might  by 
possibility  inherit  the  estate  as  her  heir,  he  became 
entitled  to  an  estate,  after  the  wife's  death,  for  the 
residue  of  his  own  hfe  in  such  lands  and  tenements  of  his 
wife  as  she  was  solely  seised  of  in  fee  simple,  or  fee  tail  in 
Vpossession  {i).  The  husband,  while  in  the  enjoyment 
of  this  estate,  was  called  a  tenant  by  the  curfefiy  of 
England,  or  more  shortly,  tenant  by  the  curtesy.  But 
the  estate  must  have  been  a  several  one,  or  else  held 
under  a  tenancy  in  common,  and  must  not  have  been 
one  of  Avhich  the  wife  was  seised  jointly,  with  any 
other  person  or  persons  (j).  The  estate  must  also 
have  been  an  estate  in  possession  ;  for  there  could  be 
no  curtesy  of  an  estate  in  reversion  expectant  on  a  life 
interest  or  other  estate  of  freehold  (/.•).     The  husband 


{d)  1  Rop.  Husb.  &  Wife,  3  ; 
Itobeitson  v.  Norris,  11  Q.  B. 
Olfi. 

(e)  1  Rop.  Husb.  &  Wife,  109  ; 
see  Wms.  Pers.  Prop.  533  sq., 
17th  ed. 

( / )  See  Johnson  v.  Clnrl\ 
1908,  1  Ch.  303,  313. 

{g)  Ante,  p.  36. 

(/()  Co.  Litt.  273  b,  325  b, 
351  a  ;  Robertson  v.  Norris.  11 
Q.  B.  916.  Of  tlie  wife's  free- 
hold estates  of  inheritance  the 


husband  and  wife  were  said  to  be 
seised  in  fee  in  right  of  the  wife  ; 
Polyblank  v.  Hawkins,  1  Doug. 
329  ;    1  Wms.  Saund.  253,  n. 

[i)  Litt.  ss.  35,  52,  90  ;  Co. 
Litt.  29,  30;  2  Black.  Comm. 
126;  1  Rop.  Husb.  &  Wife,  5; 
Barker  v.  Barker,  2  Sim.  249. 

ij)  Co.  Litt.  183  a  ;  1  Rop. 
Husb.  &  Wife,  12  ;  Palmer  v. 
Rich.  1897,  1  Ch.  134,  141. 

{k)  2  Black.  Comm.  127  ; 
Watk.  Desc.  Ill  (121,  4th  ed.). 
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must  also  have  had,   \)y  his  wife,  issue  born  alive  ;  Issue  must 
except  in  the  case  of  gavelkind  lands,  where  the  husband  jj^j!^  ^j^" 
had  a  right  to  his  curtesy,  whether  he  had  had  issue  except  as  to 
or  not ;    but,   by  the  custom  of  gavelkind,  curtesy  hmcls. 
extends  only  to  a  moiety  of  the  wife's  lands,   and 
ceases  if  the  husband  marries   again  (1).     The  issue  issue  must 
must  also  have  been  capable  of  inheriting  as  heir  to  capable"! 
the  wife  (m).     Thus,  if  the  wife  were  seised  of  lands  in  inheriting  as 
tail  male,   the  birth  of  a  daughter  only  would  not  ^y^fp_  ° 
entitle  her  husband  to  be  tenant  by  curtesy  ;   for  the 
daughter  could  not  by  possibility  inherit  such  an  estate 
from  her  mother.     And  it  was  necessary  that  the  wife  The  wife 
should  have  acquired  an  actual  seisin  of  all  estates,  of  been  ac^tlnllv 
which  it  was  possible  that  an  actual  seisin  could  be  seised, 
obtained  ;  for  the  husband  had  it  in  his  own  power  to 
obtain  for  his  wife  an  actual  seisin  ;    and  it  was  his 
own  fault  if  he  had  not  done  so  {n). 

The  husl)and  could  dispose  of  the  estate  which  he  irusi)aiurs 
took  dui'ing  coveriui'e  or  by  lli<'  ciuiosy  in  lands  l)olong-  li^gpol.'i'f j|,,, 
ing   to  his   wife   at   common   law,   without  her  con- "f ''i-^  ^^i''-".s 
enrrence  (o)  ;    and  it  was  subject  to  his  debts  in  his 
lifclime  either  upon  execution  of  a  judgment  against 
liiiii  (p),  or  on  his  bankruptcy  (q).     But  he  could  make 
no  lawful  disposition  of  lu'i"  fj-eohold  estates  to  endure 
beyond  his  own  interest.     So  that,  if  his  wife  survived 
him,  she  resumed  her  riglit   jo  lier  freehold  estates, 
wliicli     could     uol      l)c     (li'fcaicd      by    his     (hd)(s     or 

(/)  ('().  Jiitt.  30  a,  11.  (1 )  ;    IJac.  The    reasons    which    afterwanls 

A))r.  Gavelkind  (A.) ;  Kub.  (Jav.  induced  the  author  to  incline  lo 

l)k.  ii.  c.   1  ;  ante,  p.  59  aiul  ii.  Uic    cuntrary    opinion     will     l>c 

(tn).  found  in  Api)x.  (C).     See  Iukji  r 

[m)  Litt.  s.  52  ;   8  Rep.  34  b.  v.  FurnivaU,  17  Cli.  ]>.  1 1 o. 

(II.)  2  Black.  Conim.  131  ;  Pur-  (o)  Co.  Litt.  30  a  ;    JMititsou 

ker  V.  Carter,  4  Hare,  410.   In  tlu-  v.  Norris,  11  Q.  B.  910. 
first  edition  of  this  work  a  <l(>ubl  (/j)  Note    (1)    to    Underhlll    v. 

was  thrown  out  wlictlicr,  under  Jhud'eitx,    2    Wnis.    .Saund.    •>!•. 

the    new   law    of    inheritance,    a  titli  ed.  ;   stat.  1  &  2  \'ict.  e.  I  lo. 

husl)aiid  can  ever  become  tenant  s.   II  ;   aiilr,  \t]).  271  .«/. 
by    the    curtesy    to    any    e.'^tale  (7)  Com.    Dip.    Bankrn|il.    D. 

which    hi.s    wife    has    iuiieritod.  (H);    anle,  p.  2.S2. 
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Husband'.' 
powers  of 
leasing,  &o. 


alienations  (/•).  And  if  he  survived  her,  her  estates  in 
:  fee  simple  or  tail  descended  to  her  heir,  if  she  were  the 
i  purchaser,  or  to  the  heir  of  the  purchaser,  if  she  had 
become  entitled  by  descent,  subject  only  to  the 
/  husband's  estate  by  the  curtesy,  if  he  had  become 
entitled  thereto  (s).  For  the  incapacity,  under  which  a 
married  woman  laboured  at  common  law,  not  only 
hindered  her  from  making  any  separate  disposition  of 
her  lands  in  her  lifetime,  but  also  prevented  her  from 
devising  them  by  her  will.  By  the  Settled  Estates 
Act,  1877  (t),  a  husband  entitled  to  land  as  tenant  by 
the  curtesy,  or  in  right  of  a  wife  who  is  seised  in  fee, 
has  the  same  power  of  leasing  as  is  thereby  given  to  a 
tenant  for  life.  And  by  the  Settled  Land  Act,  1882  (?/), 
a  tenant  by  the  curtesy  has  the  powers  of  leasing  and 
sale,  and  the  other  powers  given  to  a  tenant  for  life  by 
that  Act. 


Power  of  fiis-  But  although  the  husliand  alone  could  not  lawfully 
hurband  ami  ■'*^i<^^i''»'^^  hi*^  wife's  freeholds  for  a  greater  estate  than 
wife  together,  his  own,  and  the  wife  alone  had  no  disposing  power  at 
all,  by  the  common  law  the  husband  and  wife  together 
might  make  any  such  dispositions  of  the  wife's  interest 
in  real  estate  as  she  could  make  if  unmarried.  The 
mode  in  which  such  dispositions  were  formerly  effected 


(r)  Litt.  ss.  594,  598—600, 
G05  ;  Co.  Litt.  326  a  ;  Bobe.rtson 
V.  Norris,  11  Q.  B.  916  ;  1  Rop. 
Husb.  &  Wife,  55  sq.,  137. 

(s)  By  stat.  6  Anne,  c.  18,  s.  5, 
every  liusband  seised  in  right  of 
his  wife  only,  who  continues  in 
possession  after  the  determina- 
tion of  his  estate,  without  the 
consent  of  the  persons  next 
entitled,  shall  be  adjudged  to  be 
a  trespasser ;  and  the  full  value 
of  the  profits  received  durhag 
such  wrongful  possession  may 
be  recovered  in  damages  against 
liini  or  his  executors  or  his 
administrators. 

{t)  Stat.  40  &  41  Vict.  c.  18, 
8.  46  ;   see  ante,  p.  120,  n.  (m). 


This  Act  replaced  stat.  19  &  20 
Vict.  c.  120,  which  repealed  stat. 
32  Hen.  VIII.  c.  28,  enabling 
husbands  seised  in  right  of  or 
jointly  -with,  their  wives  to  make 
leases,  with  their  wives'  con- 
currence, of  such  of  the  lands  as 
had  been  most  commonly  let  to 
farm  for  twenty  years  before,  for 
any  term  not  exceeding  twentj'- 
one  years  or  three  lives,  under 
the  same  restrictions  as  tenants 
in  tail  were  by  the  same  Act 
empowered  to  lease. 

(M)  Stat.  45  &  46  Vict.  c.  38, 
s.  58,  sub-s.  1  (viii.) ;  47  &  48 
Vict.  c.  18,  s.  8  ;  ante,  pp.  120— 
126. 
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was  by  a  fine  duly  iBvied  in  the  Court  of  Common 
Pleas.    We  have  already  had  occasion  to  advert  to  Fine, 
fines,  with  respect  to  their  former  operation  as  con- 
veyances of  land  {x).     They  were,  as  we  have  seen, 
fictitious  suits  commenced  and  then  compromised  l)y 
leave  of  the  Court,  whereby  the  lands  in  question  were 
acknowledged  to  be  the  right  of  one  of  the  parties. 
Whenever  a  married  woman  was  party  to  a  fine,  it 
was  necessary  that  she  should  bo  examined  apart  from 
her  husband,  to  ascertain  whether  she  joined  in  the 
fine  of  her  own  free  will,  or  was  compelled  to  it  by  the 
threats  and  menaces  of  her  hus])and  (y).     Having  this 
protection,  a  fine  by  husband  and  wife  was  an  effectual 
conveyance,  as  well  of  the  wife's  as  of  the  husband's 
interest  of  every  kind,  in  tlie  land  comprised  in  the 
fine.     The  cumbrous   and   expensive  nature  of  fines  f'onvoyaiico 
having  occasioned  tlieir  abolition,  provision  was  made  ^^.•^„'',|;|^"j','„',|,,, 
by  the  Fines  and  Recoveries  Act,  1833  (2),  for  Iho  con-  J';"^'^  ='".'• 
veyance  by  deed  merely  of  the  interests  of  married  Ait.  is:!:(. 
women  in  real  estate.     By  this  Act  every  kind  of  con- 
veyance or  disposition  of  freehold  estates  which  a 
woman  could  execute  if  unmarried,  might  be  made  by 
her  by  a  deed  executed  with  her  husband's  concur- 
rence (a)  ;    but  the  separate  examination,  which  was 
before  necessary  in  the  case  of  a  fine,  was  still  retained  ; 
and  every  deed  executed  under  the  provisions  of  the 
Act,  was  required  to  be  produced  and  acknoirUdficd  Tin-  wif.- 
))y  t,he  wife  as  her  own  act  and  deed,  before  a  judge  a(knowi<<l;,'e(l 
of  one  of  the  superior  Courts  at  Westminster,  or  ojj'tlH' <i<-<'i. 

(x)  Ante,  pp.   72,  n.   (z),   93,  by  stat.  8  &  9  Vict.  o.  106,ss.  f>,  7, 

n.  iq),  99.  to    the   disposition   of  a  loiitiii- 

(y)  Cruise  on  Fines,  108,  109;  gent,  an  executory  and  a  future 

P.  &  M.  Hist.  Eng.  Law,  ii.  409,  interest,    a    possibility    coupled 

410;    Johmon  v.  Clark,  IfMtH.  1  with  an  interest,  and  a  riiiht  of 

L'h.  303,  313  sq.  entry   (as  to  all   of    wliidi.  seo 

{z)  Stat.  3  &  4  Will.  IV.  o.  74  ;  7xw<,  Part  11.  ("h.   If.  and   111.). 

ante,   p.    100.     See   stat.   4    &    5  and  to  the  disclaimer  ('»«<«,  p.  SIJ). 

Will.  IV.  e.  92,  as  to  Ireland.  of  any  estate  or  interest  in  any 

(a)  fcJeet.  77.     This  method  of  hereditaments  ;    sre  2   W'iik.    \' . 

conveyance  of  married  women's  iV  P.  9<t.'l — !M»7,  2nd  <d. 
interests  in  land  was  extendetl 


?,](\ 
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any  County  Court,  or  a  master  in  Chancery,  or  two 

commissioners  (b),    who    were    required,   before    they 

received   the  acknowledgment,  to  examine  her  apart 

from  h(^i'  luisband  touching  her  knowledge  of  the  deed, 

and  to  ascertain  whether  she  freely  and  voluntarily 

consented    thereto  (c).      Deeds   executed   by   married 

women   after   the   year    1882   may   be   acknowledged 

before  one  commissioner  only  (d).     But  without  a  fine 

at  common  law,  or  a  deed  acknowledged  under  the 

Act  of  1833,  no  conveyance  could  formerly  be  made  of 

any  married  woman's  estate  in  lands  at  law  {e).     And 

this  remained  the  law  with  regard  to  those  lands  of  wives 

married   before  the  year   1883,   to  which  their  title 

Power  of  the  accrued  before  that  year.     By  the  Conveyancing  Act, 

'vS:^!in"erSttl911(/),  however,   the  Court  may  by  judgment  or 

whith  she       order,  bind  a  married  woman's  interest  in  any  property, 

algpo'se  r^.      which  she  is  by  law  unable  to  dispose  of  or  bind,  whe]'e 

it  appears  to  the  Court  to  bo  for  her  benefit  to  do  so, 

and  with  her  consent. 


IIns))aiul  and 
wife  con- 
sidered as 
one  person. 

Ciift  to 
luisl)and  and 
wife  and  a 
lliird  person. 


The  rule  of  law,  by  which  husband  and  wife  were 
considered  as  one  person,  was  occasionally  productive 
of  rather  curious  consequences.  Thus,  if  lands  were 
given  to  A.  and  B.  (husband  and  wife),  and  C,  a  third 
person,  and  their  heirs — here,  had  A.  and  B.  been 
distinct  persons,  each  of  the  three  joint  tenants  would. 


Certificate  of 
acknowledg- 
ment. 


{b)  Stats.  3  &  4  Will.  I\'.  c.  74, 
s.  79  ;  51  &  52  Vict.  c.  43,  s.  184, 
replacing  19  &  20  Viet.  e.  108, 
s.  73. 

(c)  Stat.  3  &  4  Will.  IV.  c.  74, 
s.  80 ;  Tennent  v.  Welch,  37 
Ch.  D.  G22.  This  Act  also  re- 
quired a  certificate  of  the  takmg 
of  the  acknowledgment  to  be 
duly  signed  and  filed,  otherwise 
the  acknowledgment  was  of  no 
effect ;  sects.  84 — 86  ;  Jolly  v. 
Handcock,  7  Ex.  820.  But  a 
certificate  of  the  acknowledg- 
ment of  deeds  executed  after  the 
year  1882  is  not  required  ;  stat. 
45  &  40  Vict.  c.  39,  s.  7.  Tlie 
last    mentioned    enactment    (in 


this  respect  replacing  stats.  17 
&  18  Vict.  c.  75,  &  41  &  42 
Vict.  c.  23)  also  removes  doubts, 
which  might  arise  in  consequence 
of  any  person  taking  the  acknow- 
ledgment being  an  interested 
party. 

(/)  Stat.  45  &  4G  Vict.  c.  39, 
s.  7. 

(e)  Cahill  v.  Cahill,  8  App. 
Cas.  420.  But  there  maght  be 
given  to  a  married  woman  a 
power  of  appointment  enabling 
her  to  dispose  of  aa  estate  in  land 
as  effectually  as  a  single  woman. 
See  post.  Part  IL,  Ch.  iii. 

(/)  Stat.  1  &  2  Geo.  V.  c.  37, 
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US  wc  have  seen  {(j),  have  been  entitled,  as  between 
themselves,  to  one-third  part  of  the  rents  and  profits, 
and  would  have  had  a  power  of  disposition  also  over 
one-third  part  of  the  whole  inheritance.    But,  since  A.  1 
and  B.,  being  husband  and  wife,  were  only  one  person,  \ 
they  took,  under  such  a  gift,  a  moiety  only  of  the  rents 
and  profits,  with  a  power  to  dispose  only  of  one  half  of 
the  inheritance  (/«) ;   and  C,  the  third  person,  took  the 
other  half,  as  joint  tenant  with  them.     Again,  if  lands  tJiTi  t..  im.-, 
were  given  to  A.  and  B.  (husband  and  wife)  and  their  ^vifo  ami 
heirs^here,   had    they    been   separate   persons,    they  *^*""^  '^^■"•'^• 
would  have  become,  under  the  gift,  joint  tenants  in 
fee  simple,  and  each  would  have  been  enabled  without 
the  consent  of  the  other  to  dispose  of  an  undivided 
moiety  of  the  inheritance.     But  as  A.  and  B.  were  one, 
they  took,  as  it  was  said,  Ltj  entireties  ;  and,  whilst  the  They  Uiuk  b> 
husband  might  do  what  he  pleased  with  the  rents  and 
profits  during   the  coverture,  he  could  not  dispose  of 
any  part  of  the  inheritance,  without  his  "s\dfc's  con- 
currence.    Unless  they  both  agreed  in  making  a  dis- 
position, each  one  of  them  had  to  run  the  risk  of  gaining 
the   whole    by   survivorship,    or   losing   it    by    dying 
first  ('(').     Another  consequence  of  the  unity  of  husband  Husi.aii.1  an. I 

.  PI  wife  coulu  iiul 

and  wife  was  the  mabihty  of  either  of  them  to  convey  convey  to 
to  the  other.  As  a  man  could  not  convoy  to  himself,  *^'^^'^  "*''^''' 
so  he  could  not  convey  to  his  wife,  who  was  regarded 
as  part  of  himself  (j).  But  by  means  of  the  Statute  of 
Uses  the  effect  of  a  conveyance  by  a  man  to  his  wife 
could  be  produced  {k)  ;  for  a  man  might  and  still  may 
convey  to  another  person  (o  the  use  of  his  wife  in  the 
same  manner  as,  under  the  statute,  a  man  may  convey 

(g)  Ante,  ]yii.  13G,  138.  gift  or  the  context  :  see /?c  Z>w.o«, 

(h)  Litt.   s.    291  ;     Gordon    v.  42  Ch.  D.  30G. 
Whieldon,    11    Beav.    170;     He  (i)  Doe  d.  Freestone  v.  Parratt, 

Wt/Mc,   2    l)c   (',.   M.   &   (!.   724.  r>  T.  R.  G52  ;   Thornlaj  \\  Thorn- 

The  rule  is  al.su  applied  to  gifts  to  ley,  1803,  2  Cli.  22!t. 
liusbaiul  and  wife  and  othcis  as  (j)Jii(t.    s.     IGH  ;    see    Uins. 

tenants  in  eoniinon  :    but  it  may  Con  v.  Stat.  3'.)  I,  3!t2. 
be  excluded  by  the  words  of  the  {k)  i  Hop.  llusb.  He  W  ile.  03. 


yi8 
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lu  llic  use  of  himself  (l).  Aud  by  the  Coiivoyanciiig 
Act',  1881,  in  conveyances  made  after  the  year  1881, 
freehold  land  may  be  conveyed  by  a  husband  to  his 
wife,  and  by  a  wife  to  her  husband,  alone  or  jointly 
with  another  person  (w).  A  man  has  always  been 
I  able  to  leave  lands  to  his  wife  by  his  will ;  for  the 
married  state  does  not  deprive  the  husband  of  that 
disposing  power  wliich  he  would  possess  if  single  (n), 
and  a  devise  by  will  does  not  take  effect  until  after  his 
decease  (o). 


IvUlcS  of 

equity  as  to 
wives'  pro- 
perty. 


Next,  as  to  the  rights  of  married  women  under  the 
rules  of  equity.  If  lands  were  held  on  trust  for  a  wife] 
for  life  or  in  fee  simple  or  tail,  but  without  any  pro- 
vision for  her  separate  bench t,  the  husband  was 
entitled  to  receive  the  rents  and  profits,  and  acquii'edj 
an  equitable  estate  therein  during  the  continuance  ol 
the  coverture  {jj).  It  appears,  however,  that  in  sucli 
Wife's  ciiuity  a  case  the  wife  might,  under  certain  circumstances, 
acquire  a  right  in  equity  to  have  a  provision  for  her 
maintenance  secured  to  her  by  settlement  of  the  rents 
and  profits,  or  part  thereof,  in  trust  for  that  purpose  {q). 
Equity  also  followed  the  law  in  giving  to  the  husband 
the  right  to  enjoy  his  wife's  equitable  estate  of  inheri- 
tance after  her  death  for  the  rest  of  his  own  life,  as 


to  a  settle 
lueiit 


( 'urtesy  of 

(equitable 

estate. 


(?)  Ante,  p.  211. 

(m)  Stat.  44  &  45  Vict.  c.  41, 
s.  50  ;  see  Wms.  Con  v.  Stat.  223, 
224,  391,  392. 

(n)  See  Wms.  Pers.  Prop.  533, 
534,  17th  ed. 

(o)  Litt.  s.  168. 

ip)  Le\via  on  Trusts,  618 — 
620,  6th  ed.  ;  962—964,  12th  ed. 

(f/)  If  the  husband  became 
bankrupt,  and  the  wife  had  no 
means  of  support,  she  might 
obtain  such  a  settlement  as 
against  his  assignee  or  trustee  in 
banki'uptey.  But  she  could  not 
obtain  such  a  settlement  as 
against  her  husband,  so  lung  as 
he  supported  her  ;  or  against  his 


assignee  for  valuable  considera- 
tion, though  her  husband  should, 
subsequently  to  the  assignment, 
have  ceased  to  support  her.  See 
Sturgis  v.  Cfiampneys,  5  My.  & 
Cr.  97  ;  Tidd  v.  Lister,  10  Hare, 
140,  3  De  G.  M.  &  G.  857,  869, 
870  ;  DiirJuim  v.  Crackles,  8  Jur. 
N.  S.  1174  ;  Gleaves  v.  Paine,  1 
De  G.  J.  &  S.  93,  94  ;  Wortham  v. 
Pemberton,  1  De  G.  &  Sm.  644, 
661  ;  Smith  v.  Maitheics,  3  De  G. 
F.  &  J.  139  ;  Barnes  v.  Bohinson, 
1  N.  E.  257 ;  Sugd.  V.  &  P. 
560  ;  Lewin  on  Trusts,  ubi  sup.  ; 
A\'i]liamsun  Settlements,  99, 100  ; 
sec  also  Foicke  v.  Druycotf,  2!) 
Ch.  D.  996. 
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ti'iiant  by  the  curtesy  in  equity,  under  ciicuiustauoes  , 
similar  to  those  which  gave  rise  to  a  tenancy  by  the 
curtesy  at  law  (r).  The  wife's  equitable  estates  might 
be  disposed  of  by  the  husband  and  wife  together,  by 
the  same  means  as  they  might  use  to  convey  her  legal 
estates,  but  not  otherwise  (s). 

In  modern  times,  however,  if  property  of  any  kind 
were  vested  in  trustees,  in  trust  to  apply  the  income 
for  the  separate  use  of  a  woman  during  any  coverture,  Xiusts  for 
present  or  future,  the  trust  for  the  separate  use  of  the  ^j-^yj:|!^j  ^"^^ 
wife  might  be  enforced  in  cqidty  (i).  That  is,  the 
Courts  of  Equity  obhged  the  trustees  to  hold  for  the 
sole  benefit  of  the  wife,  and  prevented  the  husband 
from  interfering  with  her  in  the  disposal  of  such 
income  ;  she  consequently  enjoyed  the  same  absolute 
power  of  disposition  over  it  as  if  she  were  sole  or 
unmarried.  And,  if  the  income  of  property  were 
gi\en  directly  to  a  woman,  for  her  separate  use, 
without  the  intervention  of  any  trustee,  the  Court 
compelled  her  husband  himself  to  hold  his  marital 
rights  in  such  income  simply  as  a  trustee  for  his  wife 
independently  of  himself  (w).  The  Hmitation  of  pro- 
perty in  trust  for  the  separate  use  of  an  intended  wife 
was  one  of  the  principal  objects  of  a  modern  marriage 
settlement.  By  means  of  such  a  trust,  a  provision 
might  be  secured,  which  would  be  independent  of  I  he 
debts  and  liabihties  of  the  husband,  and  thus  free  from 
the  risk  of  loss,  either  by  reason  of  his  commercial 
embarrassments,  or  of  his  extravagant  expenditure. 
In  order  more  completely  to  protect  the  wife,  the 
Court  of  Chancery  allowed  property  thus  settled  for 

(r)  1  Rop.  Husb.  &  Wife,  18  ;  (t)  An  to   tlie  history  of  the 

Lewiii  on  Trusts,  596,  G0(5,  6th  introduction  of  this  doctrine,  see 

cd.  ;    933,  945    12th  ed.  ;    ante,  Hu>iies,     Uutliiics     of     Equity, 

p  ;{12.  IjQci.  VII.  pp.  '211  {!<].,  4th  cd. 

(*•)  Tfuihr  V.  Mcmls,  4  Dc  Ci.  («)  1  Hop.  Hush,  .t  Wife.  152, 

J.  &  S.  604,  6U5  ;  Lew  in  <>n  Trusts,  182  ;   Mnjor  v.  Lundcy,  2  liusa. 

618,    6th    cd.  ;     962,    J2lli    cd.  ;  &  My.  355. 
ante,  p.  314. 
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Separate  pnj-  ihc  Hopiirati!  iiSG  of  a  woiiuiii  io  bo  SO  tied  down  for  her 

'•cjuicrecfm-*^  ^"^^^^  peLSoiuil  benefit,  that  she  should  have  no  power, 

alienable.        during  her  coverture,  to  anticipate  or  assign  her  income  ; 

for  it  is  evident  that  to  place  the  wife's  property  beyond 

the  powder  of  her  husband  is  not  a  complete  protection  I 

for  her, — it  must  also  be  placed  beyond  the  reach  of 

his  persuasion.     In  this  particular  instance,  therefore, 

an  exception  hasHbeen  allowed   to  the  general  rule, 

which  forbids  any  restraint  to  be  imposed  on  aR^hilllOIl.  ' 

For,  when  the  trust,  under  which  property  was  held  for 

the  separate  use  of  a  Avoman  during  any  coverture, 

declared  that  she  should  not  dispose  of  the  same  or  of 

the  income  thereof  in  any  mode  of  anticipation,  every 

attempted  disposition  by  her  during  such  coverture 

As  to  the       was  deemed  absolutely  void  (x).     Not  only  the  income, 

co/jjit-s.  j^^^^  ^Ig^  ^Yjq  corpus  of  any  property,  whether  real  or 

personal,  might  be  limited  to  the  separate  use  of  a 

married  woman.     And  in  the  year  1865  it  was  finally 

settled  that  a  simple  gift  of  real  estate  for  a  wife's 

separate  use,  either  with  or  without  the  intervention 

of  trustees  {y),  was  sufficient  to  give  her  the  power  to 

dispose  by  her  own  act  inter  vivos  or  by  will,  without 

the  consent  or  concurrence  of  her  husband,  of  the  whole 

equitable  estate  so  Hmited  to  her  {z).     The  same  rule 

had  long  been  estabUshed  with  respect  to  personal 

estate  (a).    And  where  lands  were  Hmited  on  trust  for 

a  wife  in  fee,  for  her  separate  use,  she  had  the  right  of 

every  cestui  que  trust  in  similar  case  {h),  to  require  her 

trustees  to  convey  the  legal  estate  therein  according 

to  her  direction  (c).     If  the  lands  had  been  so  given 

without  the  intervention  of  trustees,  she  must  have 

(.t)  Brandon  v.   Robinson,    18  (y)  Hall  v.  Waterhouse,  5  Giff. 

Vcs.  434,  11  R.  R.  226  ;   2  Rop.  G4." 

Husb.  &  Wife.  230  ;    TuUett  v.  (z)  Taylor  v.  Jleads,  4  De  G. 

Armstrong,  1  Beav.  1,  4  My.  &  J.  &  S.  597. 

Cr.  390  ;  Scarborough  v.  Borman,  (a)  Fettiplace  r.  Gorges,  1  \'es. 

1   Beav.  34,  4  My.  &  Cr.  377  ;  jun.  46,  1  R.  R.  79. 

Baggctt   v.    3Ieux,    1    Cull.    ]3§,  (b)  Ante,  p.  182. 

1   Ph.  627  ;    Bateman  v.  Fabcr,  (r)  4  De  G.  J.  &  S.  604  ;  L.  R. 

1898,  1  Ch.  144  ;   ante,  p.  84.  8  Ec^.  142. 
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conveyed  the  legal  estate  therein  by  deed  acknow- 
ledged (d),  in  which  she  could  then  have  compelled 
her  husband  to  concur.  For  in  the  Courts  of  Equity, 
a  married  woman  was  as  competent  to  act  with  respect 
to  her  separate  estate  as  if  she  were  single  (e).  And 
not  only  was  a  vnie  so  enabled  to  alienate  directly 
any  part  of  her  separate  estate,  but  if  she  made  any  Wife's 
general  pecuniary  engagements  with  reference  to  her  ^^"^  ^1\' 
separate  estate,  her  creditors,  though  they  could  have 
no  remedy  against  her  at  law,  might  take  proceedings 
in  equity  to  have  their  claims  satisfied  out  of  any 
separate  estate,  to  which  she  was  entitled,  without 
restraint  on  anticipation,  at  the  time  of  entering  into 
the  engagement  (/).  If,  however,  a  gift  of  real  estate 
for  the  separate  use  of  a  wife  had  been  accompanied 
with  a  restraint  on  anticipation  of  the  income,  she 
was  prevented  from  disposing  thereof  during  her 
coverture,  except  (in  the  case  of  an  estate  in  fee 
simple)  by  will  (g).  Nor  could  she  subject  such  real 
estate  to  her  general  engagements  {h).  But  now,  under 
the  Conveyancing  Act,  1911  {i),  a  married  woman's  i 
interest  in  any  property  may,  where  it  appears  to  the 
Court  to  be  for  her  benefit,  and  with  her  consent,  be 
bound  b,y  judgment  or  order  of  the  Court,  notwith- 
standing that  she  be  restrained  from  anticipation.  It  (''iirtcsy  of 
was  finally  settled,  after  conflicting  decisions,  that  a  ^^^f^'^  ^^^^\ , 

•^  o  J  j..jt(.  equitable 

husband  should  have  cui'tesy  of  his  wife's  equitable  estate  in  fee. 
estate  in  fee  belonging  to  her  for  her  separate  use,  if  she 
died  possessed  thereof  and  intestate  (A;)  ;  but  not  if  shcj 
had  disposed  thereof  in  her  lifetime  or  by  her  will  (Z). 


(d)  Ante,  p.  315. 

(e)  1  Bro.  C.  C.  20  ;  Lewiu  on 
Trusts,  624,  6th  eel. ;  974, 12th  ed. 

(/)  Pike  V.  Fitzgibbon,  17 
Cli.  D.  454;  Wms.  Conv.  Stat. 
393,  394,  and  cases  there  cited. 

(g)  Baggett  v.  Meux,  1  Ph. 
627  ;  Cooper  v.  Macdonald,  7 
Ch.  D.  288. 

(/()  Pike     V.     Fitzgibbon,     17 

W.U.I'. 


Ch.  U.  454. 

(t)  Stat.  1  &.  2  Ueo.  \.  c.  37, 
s.  7,  replacing  44  &  46  Vict.  c.  41, 
s.  39. 

(k)  Apphlon  V.  Potclei/,  L.  R. 
8  Eq.  i;59  ;  Eager  v.  Furniiull, 
11  Ch.  D.  115;  see  Williams  on 
Settlenunts,  105 — 108. 

{/)  Cooper  V.  Macdonald,  7 
Ch.  D.  288. 

21 
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Married 

Women's 

Property 

Act,  1S7U 


The  ]\Iarricd 

AVoiuen'a 

Projjcrty 

Act,  1882. 


Originalh',  a  trust  of  property  for  the  separate  use 
of  a  wife  could  only  arise  by  act  of  parties  ;  as  by  ante- 
nuptial contract  between  husband  and  wife,  or  by  the 
express  provision  of  those  by  whom  the  property  was 
bestowed  (m).  But  the  Married  Women's  Property 
Act,  1870  (n),  provided  that  certain  kinds  of  property 
should  belong  to  wives  for  their  separate  use  (o)  ; 
amongst  other  things,  the  rents  and  profits  of  any 
freehold,  copyhold  or  customaryhold  property  which 
should  descend  upon  any  woman,  married  after  the 
passing  of  the  Act,  as  heiress  or  co-heiress  of  an 
intestate  (j)). 

The  capacity  of  wives  with  regard  to  property  was 
completely  altered  by  the  Married  Women's  Property 
Act,  1882  {q),  which  came  into  operation  on  the  1st  of 
Januar}^  1883  (r).  By  this  Act,  a  married  Avoman  is 
capable  of  acquiring,  holding  and  disposing,  by  Avill  or 
otherwise,  of  any  real  or  personal  property,  in  the 
same  manner  as  if  she  were  a  feme  sole,  without  the 
intervention  of  any  trustee  (s).  Every  woman  married 
after  the  commencement  of  the  Act  is  entitled  to  hold 
and  dispose  of,  as  her  separate  property,  all  real  and 
personal  property  which  belonged  to  her  at  the  time 
of  marriage,  or  shall  be  acquired  by  or  devolve  upon 
her  after  marriage  {t).  Every  woman  married  before 
the  commencement  of  the  Act  is  entitled  to  hold  and 
dispose  of,  as  her  separate  property,  all  real  and 
personal  property,  to  w^hich  her  title  has  accrued  after 


(m)  See  Lewin  on  Trusts, 
620  -sq.,  6th  ed.  ;  968  .v//.,  12th  ed. 

(n)  Stat.  33  &  3-4  A'ict.  c.  93, 
passed  9th  Aug.,  1870,  and  re- 
pealed as  from  the  1st  Jan.,  1883, 
without  prejutlice  to  any  right 
acquired  while  it  was  in  force  by 
Stat.  45  &  46  A'ict.  c.  75,  ss.  22, 
25. 

(o)  See  sects.  1,  7,  8,  10  ;  AA'ms. 
Pers.  Prop.  555,  556,  17tli  ed. 

(p)  Sect.   8,   which,   however. 


takes  effect  subject  and  without 
prejudice  to  the  trusts  of  any 
settlement  affecting  such  pro- 
perty ;  and  is  held  not  to  make 
the  fee  simple  of  such  property 
subject  CO  a  trust  for  the  woman's 
separate  use ;  Johnson  v,  Johnson, 
35  Ch.  D.  345. 

(q)  Stat.  45  &  46  A'ict.  c.  75- 

(r)  Sect.  25. 

(s)  Sect.  1,  sub-s.  1. 

(t)  Sect.  2. 
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the  commencement  of  the  Act  (w).  But  the  Act  is 
not  to  mterfere  with  any  settlement  made,  or  to  be 
made  respecting  the  property  of  any  married  woman, 
or  to  interfere  with  or  render  inoperative  any  restric- 
tion against  anticipation  attached  or  to  be  attached 
to  the  enjoyment  by  a  married  woman  of  any  property 
or  income  (x).  As  we  have  seen,  the  Act  also  gave  to 
married  women  the  power  to  contract  at  law  with 
respect  to  their  separate  property,  to  which  they  are 
entitled  without  restraint  on  anticipation  {y).  If  any 
real  estate,  which  becomes  the  separate  property  of  a 
wife  by  virtue  of  this  Act,  should  have  been  limited 
to  her  directly,  the  legal  estate  will  vest  in  her  alone, 
and  her  husband  will  not  acquire  any  estate  therein 
or  right  to  receive  the  rents  and  profits  during  the 
continuance  of  the  coverture.  And  if  any  real  estate 
should,  since  the  conniiencemcnt  of  the  Act,  be  limited 
to  trustees  on  trust  for  a  wife,  her  equitable  estate 
therein  will  be  her  separate  property  by  virtue  of  the 
Act,  though  no  trust  for  her  separate  use  should  have 
been  imposed  {z).  It  is  held,  however,  that  a  husband  Cuiirsy  of 
shall  be  tenant  by  the  curtesy  of  real  estate  of  iii- Xp;,,^,i,, 
heritance,  which  was  his  wife's  separate  property  by  prnpcitN . 
virtue  of  the  Act  of  1882,  and  as  to  Avhich  she  died;^ 
intestate  (a).  But  as  in  the  case  of  a  fee  simple  settled 
to  the  wife's  separate  use  {b),  there  can  be  no  curtesy 
of  her  statutory  separate  property,  of  which  she  has 
disposed  in  her  lifetime  or  by  will.  Subject  to  the 
husband's  right  to  curtesy,  any  estate  in  fee  simple, 
which  was  the  wife's  separate  property,  descended 
upon  her  intestacy,  to  the  heir  of  th<'  last  piu'chaser, 


(«)  iSfct.  5  ;  SCO  litid  v.  Jltiil,  (//)   .(/(/<.  p.  ."iO.'j. 

31  C'h.  D.  402  ;   lie  Bacon,  11)07,  (;)  Stc  hope  v.  Hope  Ib'.tJ.  2 

1  Uh.  475.  V\\.  ;{3l),  341  ;    lie  Lumkij,  16;tf.. 

(,(■)  Sect.  I'J.     Sco  Hancock  v.  1  Cli.  ti'.>0. 

Hancock,  38  Ob.  i).  78  ;  2  \\'m«.  ((*)  Hvpc  v.  Hopi,  16"JJ,  2  Uli. 

V.  &  i\  H15— 917,  2ml  cd. ;  stat.  33(i. 

7  Edw.  \U.  c.  18,  «.  2.  (.h)  Ank,  [k  31S. 
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according  io  the  previous  law  (c).  Bat  since  iliu  com- 
mencement of  the  Land  Transfer  Act,  1897  {d),  it 
appears  that  a  wife's  separate  real  estate  vests  after 
her  deatii  in  her  executors  or  administrator,  whether 
she  devised  the  same  or  not ;  and  that  in  case  of  her 
intestacy  her  husband,  as  well  as  her  heir,  has  at  first 
an  equitable  title  only,  and  has  no  estate  by  the 
[cm'tesy  at  law  until  the  lands,  not  being  required  for 
)ayment  of  the  wife's  debts  or  funeral,  testamentary 
br  administrative  expenses,  have  been  duly  conveyed 
to  him  by  her  personal  representatives  (e). 

AVifc'rt  pijwcr  A  wdfe  may  now  dispose  dming  coverture  of  her 
over  hef'^'T  i^tatutory  Separate  property,  whether  real  or  personal, 
separate  \  ]jy  the  Same  mcans  by  which  a  single  woman  may 
I  transfer  property  of  the  like  nature.  She  may  there- 
fore convey  any  legal  estate  of  freehold,  which  is  her 
separate  property,  by  deed  of  grant,  wthout  the  neces- 
sity of  acknowledgment  or  of  her  husband's  concur- 
rence (/ ).  But  she  may  still  be  deprived  of  the  power 
of  disposition  by  a  restraint  on  anticipation  [g). 
So  a  wife  may  devise  by  will  any  legal  estate  in  fee 
simple,  which  belongs  to  her  separately  under  the 
Act.  For  the  general  effect  of  the  Act  is  to  invest 
married  women  with  a  special  capacity  of  acquiring 

(c)  Ante,  p.  314  j  see  Wins.  1883  to  trustees  on  trust  for  his 
Conv.  Stat.  452,  459,  460.  wiie  in  fee,  but  not  for  her  sepa- 

(d)  Stat.  60  &  61  Vict.  c.  65,  late  use  ;  see  ante,  p.  319.  Per- 
Part  I.  ;  ante,  pp.  29,  87,  220,  haps  it  may  be  considered  that 
225,  261.  in  these  cases  the   husband  has 

(e)  Where  a  wife  dies  after  a  right  to  take  by  survivorship 
1897,  leaving  a  husband  entitled  Avithin  the  meaning  of  sect.  1  of 
to  an  estate  by  the  curtesy  at  the  Act ;  ante,  p.  220.  But 
common  law,  the  question  arises  where  a  ^^ife  dying  after  1897 
whether  tbe  Land  Transfer  Act,  Mas  entitled  to  lands  under  a 
1897,  Part  I.,  operates  so  as  to  trust  created  before  1883  for  her 
divest  him  in  any  way  of  tliat  separate  use  in  fee,  it  appears 
legal  estate  for  his  OAvn  life  which  that  her  estate  vests  first  in  her 
he  had  already  obtained  by  the  executors  or  admmistrator. 
birth  of  issue  :  see  ante,  p.  312  ;  (/)  Be  Drummond  and  Davie''s 
Black.  Comm.  126.  And  a  like  Contract,  1891,  1  Gh.  524  ;  see 
question  seems  to  arise  where  the  ante,  p.  321. 
husband  is  entitled  in  equity  to  [g)  Ante,  p.  320  ;  Be  Lumlcy, 
curtesy  in  lands  limited  before  1896,  2  Ch.  690. 
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and  exercising  legal  rights  of  ownership,  apart  from  their 
husbands,  in  respect  of  any  property  which  becomes 
their  separate  property  by  virtue  of  the  Act  (li).  It 
is  held,  however,  that  the  Act  has  not  repealed  the 
old  rule  of  construction,  that  in  gifts  to  husband  and 
wife  and  others  in  joint  tenancy,  or  tenancy  in  common, 
the  husband  and  wiie  become  entitled  only  to  the 
share  of  one  person  between  them  (i).  But  on  a  gift 
of  lands  to  husband  and  wife  jointly,  made  after 
the  commencement  of  the  Act  of  1882,  it  appears  that 
they  take  no  longer  by  entireties,  but  as  joint 
tenants  (k).  It  is  thought,  too,  that  a  husband  may 
now  convey  any  real  estate  to  his  wife  directly,  to  1)0 
held  by  her  as  her  separate  property  under  the  Act ; 
and  that  a  wife  may  now  convey  to  her  husband  any 
real  estate  which  she  holds  as  her  separate  properly 
by  virtue  of  the  Act  (I). 


Under  the  Settled  Land  Act,  1882  (m),  if  a  married  Powers  of 
woman,  tenant  for  life  of  land,  be  entitled  for  her ,SettleTL;uul 
separate  use,  or  as  her  separate  property  by  statute,  she  Ac<^-  ^^^-■ 
may  exercise  ihe  powers  given  ])y  the  Act  without  her 
husband  ;  bni  if  slic  ])c  ol  herwiso  entitled,  these  powers 


(/()  Sco  Jh  Prirr,  2S  Ch.  I). 
700;  Jit  Cuno.  4:{  Cli.  I).  12  ; 
Re  Boicen,  ]  892,  2  ( 'li.  201 .  The 
two  first  cases  decided  that  a 
will  made  by  a  wife  during 
coverture  was  not  effectual  by 
virtue  of  the  Act  to  pass  pro- 
])eity  acquired  by  her  after  her 
lnisl)and'sdeatli.  1'hese  decisions 
followed  the  law  laid  down  before 
the  Act  in  the  case  of  wills  made 
by  wives  of  their  sepaiate  estate, 
and  not  re-executed  after  their 
husband's  death  ;  Willork  v. 
Noble,  L.  R.  7  H.  L.  580.  Jiut 
now,  by  the  effect  of  stat.  56 
&  57  Vict.  c.  63,  s.  3,  the 
will  of  a  married  woman  made 
during  coverture  is  to  take  effect 
as  if  it  had  Ikhmi  executed 
immediately  before  her  death, 
whetlier    she    had    or    had    iiol 


any  separate  properly  at  the 
time  of  making  it,  and  need  not 
l)e  re-executed  after  her  hus- 
band's death ;  lie  Willie,  1S}»5, 
2('h.  116;  Re  James,  loiO,  1  t'h. 
J  57. 

(/■)  Re  Maich,  27  Cii.  D.  IOC); 
Re  Jupp,  ;50  Ch.  I).  148;  see 
ante,  p.  31(i.  In  this,  as  in  otlier 
respect.'',  the  Act  has  received  a 
decidedly  narrow  interpretation. 
This  rule  of  construction  i-< 
entirely  at  variance  wi(h  tin- 
common  sense  of  iavnieii. 

{k)  Re  March,  21' Ch.  J).  Itiii  ; 
Thonilei/  v.  T/ionilei/,  189;{,  2 
Ch.  220";   see  ante.  p.  "3 17. 

(I)  See  Wms.  Con  v.  Stat.  .SO  I. 
302  ;    ante,  ]).  31s. 

(•»?.)  Stat.  45  A  46  Vict.  c.  :iS, 
s.  61,  .sub-ss.  2.  3. 
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fire  exerciseablo  by  hor  and  lior  Imsband  iogethor.  A 
]-o.straint  on  anticipation  doos  not  prevent  the  exercise 
by  a  married  woman  of  any  power  under  this  Act  (?i). 


Married 
woman 
trustee. 


Eare  trustee 
of  freeholds 
or  copyhoJds. 


Conveyanee 
of  married 
woman 
trustee  under 
M.  AV.  P. 
Aet,  1907. 


Eare  trustee. 


If  a  married  woman  were  a  trustee  of  land,  the 
legal  estate  therein  became  subject  to  her  husband's 
common  law  rights,  and  could  only  be  conveyed  with 
his  concurrence  in  the  usual  way  (o)  ;  but  in  equity  he 
was  merely  a  trustee  of  his  legal  rights,  and  could  be 
compelled  to  execute  the  trust  (p).  Since  the  7th  of 
August,  1874  (g),  however,  a  married  woman  has  been 
enabled  by  statute  to  convey  or  surrender,  as  if  she 
were  a  feme  sole,  any  freehold  or  copyhold  hereditament 
vested  in  her  as  a  hare  trustee  (r).  But  it  was  decided, 
after  the  commencement  of  the  Married  Women's 
Property  Act,  1882,  that  a  married  woman  could  not 
convey,  as  her  separate  property  under  that  Act,  any 
estate  in  land  vested  in  her  as  a  trustee  (s).  The  result 
of  this  decision  was  that,  except  where  a  married  woman 
was  a  bare  trustee  {t)  she  could  only  convey  the  legal 
estate  in  freehold  land  vested  in  her  as  trustee  in  the 
same  manner  as  before  the  Act ;  that  is,  by  deed 
acknowledged  in  which  her  husband  must  concur  («). 
But  by  the  Married  Women's  Property  Act,  1907  (x), 
a  married   woman    is    able,  without  her  husl)and,  to 


(w)  Sect.  61,  sub-s.  6. 

(o)  Ante,  p.  315. 

(p)  Lewin  on  Trusts,  32,  215. 
6th  ed.  ;   33,  276,  12th  ed. 

(q)  Stat.  56  &  67  Vict.  c.  53, 
s.  16,  replacing  37  &  38  Vict. 
c.  78,  s.  6. 

(r)  The  better  opinion  is  that 
the  term  "  bare  trustee  "  is  not 
applicable  to  a  trustee  under  a 
special  trust,  who  has  an  active 
duty  to  perform  Avith  regard  to 
the  trust  property,  but  rather 
denotes  a  trustee  having  no  other 
duty  than  to  execute  the  estate  or 
convey  it  at  the  cestui  que  trusfs 
direction  ;  see  Be  Docwra,  29 
Ch.  D.  693  ;  Re  Cunningham  <!• 
Frayling,  1891,  2  Ch.  567  ;   ante. 


pp.  173,  182. 

[s)  Re  Harhness  «D  Allsopp's 
Contract,  1896,  2  Ch.  358.  This 
rule,  which  affords  another  in- 
stance of  the  narrow  interpreta- 
tion placed  upon  the  statute,  was 
held  not  to  apply  in  the  case  of  a 
wife  entitled  as  mortgagee  ;  Re 
Broohe  d;  Fremlin^s  Contract, 
1898,  1  Ch.  647  ;  see  Re  West  <L- 
Hardy's  Contract,  1904,  1  Ch. 
145,  and  the  criticism  thereof  in 
2  Wms.  V.  &  P.  921,  2nd  ed. 

(/)  See  Re  Hmvgate  tfc  Oshorn^s 
Contract,  1902,  1  Ch.  451. 

(w)  Ante.  p.  315. 

ix)  Stat.  7  Edw.  VII.  c.  IS, 
s.  1,  sub-s.  1. 
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dispose  of,  or  join  in  disposing  of,  roal  or  pci'sonal 
propert^^  held  by  her  solely  or  jointly  with  any  other 
person  as  trustee  or  personal  representative  in  hke 
manner  as  if  she  were  a  feme  sole.  And  this  enact- 
ment operates  to  render  valid  and  confirm  all  such 
dispositions  made  at  any  time  after  the  year  1882  (y). 
This  Act  does  not  seem  to  prevent  the  husband  from 
taking  the  same  legal  estate  or  interest  in  his  wife's 
trust  property  as  he  took  before  :  but  it  is  thought  that 
it  confers  upon  her  a  statutory  j^ower  {z)  to  convey  her 
husband's  estate  or  interest,  as  well  as  her  own,  in 
any  such  property,  and  that  there  is  now  no  necessity 
for  the  husband  to  concur  in  any  such  conveyance,  or 
in  the  case  of  real  estate,  for  the  wife  to  acknowledge 
the  deed  (a). 

Where  a  married  woman  would,  if  single,  l)e  the  Married 
protector  of  a  settlement  in  respect  of  a  prior  estate  (b),  pro"^!!"^^ 
which  is  settled  to  her  separate  use  or  is  her  separate  of  scttlomont. 
property  by  virtue  of  the  Married  Women's  Property 
Act,  1882  (c),  she  alone  is,  in  respect  of  that  prior 
estate,  the  protector  of  the  settlement :    but  if  that 
estate  is  neither  settled  to  her  separate  use  nor  her 
separate  property,  she  and  her  husband  together  are 
the  protector  of   the  settlement  in  respect  of  that 
estate  (d). 

2.  As  to  the  rights  of  the  wife  in  the  lands  of  her  Rirrhtsof  ihr 
liusband.     A  man's  capacity  for  disposing  of  his  own  ^      '" 
estates   in   land   remains   unchanged    by   the   ac 
marriage;  and  during  a  husbrfnd's  lite  (lie  law  docs 
not  give  to  the  wife  any  control  over  liis  powers  of 

(a)  See  the  disoiissioii   of  the 


laiuls  of  hop 
of  lnisl)an(l. 


(y)  Sect.  ],sub-s.  2,  providing, 
liowcver,  that  where  any  titli'  or 
right  has  l)eeii  acquired  thnnigli 
or  with  the  concurrenee  of  tlie 
husband  before  the  year  I!)OH, 
that  title  or  right  shall  prevail 
over  any  title  or  right  whieh 
would  otherwise  Ik-  rendered 
valid  bj'  this  enactment. 

(2)  See  a)il<,  j)p.  119,  120,21!). 


questions  raised   bv   tiiis  Act 
2  Wnis.  V.  &  r.  022-  !t24.  2nd  ed. 

(b)  Aiilf.  J).  1  ().•{. 

(r)  Atifi,  ])[).  .'{lit,  :J22. 

(fl)  Stats.  .'{A:  4  Will.  IV.  e.  74. 
s.  24;  7  Kdw.  VIl.  c.  18.  s.  :{. 
applying  to  disentailing  as.'^ur- 
anees  made  at  any  time  after  thf 
year  IK.S2. 
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disposition  or  any  interest  in  the  rents  or  prolits  of  liis 
land.  After  her  husband's  death,  however,  a  widow 
becomes,  in  some  cases,  entitled  to  a  life  interest  in  part 
of  her  late  husband's  lands.  This  interest  is  termed  the 
Dowor.  dower  of  the  wife.     By  the  Dower  Act,  1833  (e),  the 

dower  of  women  married  after  the  1st  of  January,  1884, 
was  placed  on  a  different  footing  from  that  of  women 
who  were  married  previously.  But  as  the  old  law  of 
dower  continued  to  regulate  the  rights  of  all  women 
who  were  married  on  or  before  that  day,  it  will  be 
desirable,  in  the  first  place,  to  give  some  account  of  the 
old  law  before  proceeding  to  the  new. 


Dower  Dower,  as  it  existed  previously  to  the  operalion  of 

previously         ,  i      x\  />  •  •    •  ■       ^ 

to  the  Aet.  the  Dower  Act,  was  of  very  ancient  origni,  and  retamed 
an  inconvenient  property  which  accrued  to  it  in  the 
simple  times  when  alienation  of  lands  was  far  less 
frequent  than  at  present.  If  at  any  time  during  the 
coverture  the  husband  were  solely  seised  of  any  estate 
of  inheritance,  that  is,  fee  simple  or  fee  tail,  in  lands  to 
which  any  issue,  which  the  wife  might  have  had,  might 
by  possibility  have  been  heir(/),  she  from  that  time  j 
became  entitled,  on  his  decease,  to  have  one  equal  third  / 
part  of  the  same  lands  allotted  to  her,  to  be  enjoyed  by 
her  in  severalty  during  the  remainder  of  her  life  (g). 
This  right,  having  once  attached  to  the  lands,  adhered 
to  them,  notwithstanding  any  sale  or  devise  which  the 
husband  might  make.  It  consequently  became  neces- 
sary for  the  husband,  whenever  he  wished  to  make  a 
vahd  conveyance  of  liis  lands,  to  obtain  the  concurrence 
of  his  wife,  for  the  purpose  of  releasing  her  right  to 
Dower  could  dower.  This  release  could  be  effected  only,  at  common 
leased  by^fine.  ^^^'  ^^  ^eans  of  a  fine,  in  which  the  wife  was  separately 
examined.     And  when,  as  often  happened,  the  wife's 


(e)  Stat.  3  &  4  Will.  IV.  c.  105. 

(/)  Litt.  ss.  36,  53  ;  2  Black. 
Comm.  131  ;  1  Rop.  Hush.  & 
Wife,  332. 


{g)  See  Dickin  v.  Hnmer,  1 
Dr.  &  Sm.  284  ;  P.  &  M.  Hist. 
En".  Law,  ii.  418—425. 
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concurrence  was  not  obtained  on  account  of  the  expense 
involved  in  levying  a  fine,  a  defect  in  the  title  obviously 
existed  as  long  as  the  wife  Hved.     After  the  abolition  j 
of  fines,  a  wife  was  enabled  to  release  her  dower,  under  I 
the  Fines  and  Eecoveries  Act,  by  deed  acknowledged,| 
in  which  her  husband  should  concur  (/().     As  the  rightT)ower  inde- 
to   dower  was   paramount   to   the   alienation  of  the  husband's 
husband,  so  it  was  quite  independent  of  his  debts,  debts, 
even  of  those  omng  to  the  Crown  {i).    It  was  neces- 
sary,  however,    that   the   husband   should   be  seised  A  legal  seisin 
of  an  estate  of  inheritance  at  law  ;    for  the  Court  of  »'^fl^"^''<'- 
Chancery,  whilst  it  allowed  to  husbands  curtesy  of  their 
wives'  equitable  estates,  withheld  from  wives  a  like  1 
privilege  of  dower  out  of  the  equitable  estates  of  their  I 
husbands  (j).     The  estate,  moreovei",  must  have  been  iLtate  must 
held  in  severalty  or  in  common,   and  not  in  joint  ""^  ^^  •■"'"*■ 
tenancy  :   for  the  unity  of  interest  which  characterises 
a  joint   tenancy   forbids   the   intrusion  into   such   a 
tenancy  of  the  husband  or  wife  of  any  deceased  joint 
tenant ;    on  the  decease  of  any  joint  tenant,  his  sur- 
viving  companions   are  already   entitled,   under   the 
original  gift,  to  the  whole  subject  of  the  tenancy  (fc). 
The  estate  was  also  required  to  be  an  estate  of  inheri- 
tance in  possession ;  altliough  a  seisin  in  law,  obtained  .s.isiu  iu  law, 
by  the  husband,  was  sufficient  to  cause  his  wife's  right  ''"' 
of  dower  to  attacli  (Z).     Tn  no  case,  also,  was  any  issue 
required  to  be  actually  born  ;  it  was  suflicient  that  the 
wife  might  have  had  issue  who  might  have  inherited. 
The  dower  of  the  widow  in  gavelkind  lands  consisted,  Ttoworuf 

'^  ,  fiavelkmd 

and  still   consists   like   the   liusband  s   curtesy,   of  a  lands, 
moiety,  and  continues  only  so  hjng  as  she  remains 
unmarried  and  C'h;ist(>  (m). 

(h)  Stat.  :3  &  4  Will.  c.  74,  8.  (k)  1  Rop.  Tfush.  &  Wifr.  .'{(It; ; 

77;     ante,  p.   315;      Davidson,  rtw/f,  p.  l.'Jfi  w/. 
Prec.   CVmv.   Pt.   ii.    Vol.    i.,  pp.  (I)  (^).  Litt.  .'H  a. 

233,  38r),  HIT),  4th  ed.  {vi)   Bar.  Ai)r.  fiavelkind  (.\.) ; 

{i)  Co.    Litt.    31    a;      I     Kcp.  Rol).   (lav.    l.ook  2,  r.   2;    ,i„l,'. 

Hush.  &  Wife.   HI.  ]).  r,'.\.  and  n.  (wj- 

(?)  I  i>.(.i..  Hush.  X-  Wife,  :{r.i. 
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Old  method 
of  barring 
dower. 


In  ord(>r  to  provont  this  inconveniont  right  from 
attaching  on  newly-purchased  lands,  and  to  enahle  the 
purchaser  to  make  a  title  at  a  future  time,  without 
his  wife's  concurrence,  various  devices  were  resorted  to 
in  the  framing  of  purchase-deeds.  The  old-fashioned 
method  of  l^arring  dower  was  to  take  the  conveyance 
to  the  purchaser  and  his  heirs,  to  the  use  of  the  pur- 
chaser and  a  trustee  and  the  heirs  of  the  purchaser  ; 
but,  as  to  the  estate  of  the  trustee  it  was  declared  to 
be  in  trust  only  for  the  purchaser  and  his  heirs.  By 
this  means  the  purchaser  and  the  trustee  became  joint 
tenants  for  Hfe  of  the  legal  estate,  and  the  remainder 
of  the  inheritance  belonged  to  the  purchaser.  If, 
therefore,  the  purchaser  died  during  the  life  of  his 
trustee,  the  latter  acquired  in  law  an  estate  for  life  by 
survivorship  ;  and  as  the  husband  had  never  been 
solely  seised,  the  wife's  dower  never  arose  ;  whilst  the 
estate  for  life  of  the  trustee  was  subject  in  equity  to  any 
disposition  which  the  husband  might  think  fit  to  make 
by  his  will.  The  husband  and  his  trustee  might  also, 
at  any  time  during  their  joint  lives,  make  a  valid 
conveyance  to  a  purchaser  without  the  wife's  con- 
currence. The  defect  of  the  plan  was,  that  if  the  trustee 
happened  to  die  during  the  husband's  life,  the  latter 
became  at  once  solely  seised  of  an  estate  in  fee  simple 
in  possession  :  and  the  wife's  right  to  dower  accordingly 
attached.  Moreover,  the  husband  could  never  make 
any  conveyance  of  an  estate  in  fee  simple  without  the 
concurrence  of  his  trustee  so  long  as  he  lived.  This 
plan,  therefore,  gave  way  to  another  method  of  framing 
purchase-deeds,  which  will  be  hereafter  explained  {n), 
and  by  means  of  which  the  wife's  dower  under  the  old 
law  was  effectually  barred,  whilst  the  husband  alone, 
without  the  concurrence  of  any  other  person,  could 
effectuallv  convev  the  lands. 


(h)  See  post,  the  chapter  on  Executory  Interests. 
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The  right  of  dower  might  have  been  barred  alto-  .lf>inturo. 
gether  by  a  jointure,  agreed  to  be  accepted  by  the 
intended  wife  previously  to  marriage,  in  heu  of  dower. 
This  jointure  was  either  legal  or  equitable.  A  legal 
jointure  w^as  first  authorised  by  the  Statute  of  Uses  (o), 
which,  by  turning  uses  into  legal  estates,  of  course 
rendered  them  liable  to  dower.  Under  the  provisions 
of  this  statute,  dower  may  be  barred  by  the  wife's 
acceptance  previously  to  marriage,  and  in  satisfaction 
of  her  dower,  of  a  competent  livehhood  of  freehold  lands 
and  tenements,  to  take  effect  in  profit  or  possession 
presently  after  the  death  of  the  husband  for  the  hfe 
of  the  wife  at  least  (j)).  If  the  jointure  were  made 
after  marriage,  the  wife  might  elect  between  her  dower 
and  hei-  jointure  (g).  A  legal  jointure,  however,  was 
in  modern  times  seldom  resorted  to  as  a  method  of 
l)arring  dower :  when  any  jointure  Avas  made,  it 
was  usually  merely  of  an  equitable  kind  ;  foi'  if  the 
intended  wife  were  of  age,  and  a  party  to  the  set  t  lement, 
she  was  competent,  in  equity,  to  extinguish  her  title  to 
dower  upon  any  terms  to  which  she  might  think  proper 
to  agree  (r).  And  if  the  wife  should  have  accepted  an 
equital)le  jointure,  the  Courts  of  equity  would  effect-  KquitaMo 
ually  leslrain  her  from  setting  up  any  claim  to  her  ^""'  "".'■ 
dower.  But  in  equity,  as  well  as  at  law.  Die  joinhire, 
in  order  to  be  an  absolute  bar  of  dower,  was  required 
<o  ])0  made  before  marriage. 

The   dower  of  women   married   since   the   1st    of  Dowor  umler 
January,  1834,  may  be  barred  by  ihe  acceptance  of  a  \^^^  ^"^^'"^ 
jointure  in  the  same  manner  as  before  ;    but,  in  ilieir 
case,  the  doctiine  of  jointures  is  of  veiy  little  moment. 
For,  by  the  Dower  Act  (.s).  the  dower  of  such  womt-n 

(o)  27  Hen.  VIII.  o.  10.  Di/kc  v.  h\nd>ili  2  IV  C  M.  fc  C. 

(p)  Co.  Litt.  36  b;    2  Black.  20!t. 
Comm.    137;    1    Hop.    Hush.  &  (v)  3    &    4    Will.    1\'.    c.    lO.".. 

Wife,  4()2.  (Javflkind  lands  are  within  tlie 

(f/)  1  Uop.  Husl).  iV-  \\ifc.  4t)S.  All  ;    Fiiihi/  V.  /k»ih<ii,i.  2  .l..lui. 

(/•)  1  Kop.  llti.sli.  A  Wife.  4SS  ;  \-  11.  177. 
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has  been  placed  completely  within  the  power  of  their 
husbands.  Under  the  Act  no  widow  is  entitled  to 
dower  out  of  any  land,  which  shall  have  been  absolutely 
disposed  of  by  her  husband  in  his  hfetime  or  by  his  will, 
or  in  which  he  shall  have  devised  any  estate  or  interest 
for  her  benefit,  unless  (in  the  latter  case)  a  contrary 
intention  shall  be  declared  by  his  will  {t).  And  all 
partial  estates  and  interests,  and  all  charges  created  by 
any  disposition  or  will  of  the  husband,  and  all  debts, 
incumbrances,  contracts  and  engagements  to  which  his 
lands  may  be  hable,  shall  be  effectual  as  against  the 
right  of  his  widow  to  dower  (i<).  The  husband  may  also 
either  wholty  or  partially  deprive  his  wife  of  her  right 
to  dower,  by  any  declaration  for  that  purpose  made 
])y  him,  Ijy  any  deed,  or  by  his  will  (v).  As  some  small 
compensation  for  these  sacrifices,  the  Act  granted  a 
right  of  dower  out  of  lands  to  which  the  husband  has  a 
right  merely  without  having  had  even  a  legal  seisin  (iv)  ; 
dower  is  also  extended  to  equitable  as  well  as  legal 
estates  of  inheritance  in  possession,  excepting  of  course 


(/)  3  &  4  Will.  IV.  c.  105, 
ss.  4 ;  see  Lacey  v.  Hill,  L.  R. 

19  Eq.  340. 

{u)  Sect.  5.  The  opinion  has 
been  expressed  that,  notwith- 
standmg  the  above  words,  the 
widow's  dower  is  paramount  to 
the  claims  of  her  late  husband's 
creditors,  who  have  not  in  his  life  - 
time  obtained  a  charge  (see  aiiti', 
pp.  271,  274—279)  on  his  lands  ; 
komilly,  M.  R.,  Spyer  v.  Hyatt, 

20  Beav.  621  ;  Wood,  V.-C, 
Jones  V.  Jones,  4  K.  &  J.  361  ; 
and  this  opmion  was  followed  in 
the  Irish  case  of  Be  McMacJcin, 
1909,  1  I.  R.  374.  In  neither  of 
the  two  former  cases,  however, 
was  the  expression  of  this  opmion 
necessary  to  the  decision.  Spyer 
v.  Hyatt  was  a  case  of  freebench 
(see  jK>sf,  Part  III.  Ch.  ii.) ;  and 
it  had  been  previously  decided 
that  the  Dower  Act  has  no  appli- 
cation  to  freebench  :    Smith   v. 


Adams,  18  Beav.  499,  5  De  G.  M. 
&  G.  712  ;  so  Lord  Romilly's 
dictum  was  peculiarly  gratuitous. 
Jones  v.  Jones  was  the  case  of  a 
mortgage  by  the  husband.  It  is 
sul)mitted  that,  according  to  the 
ordinary  meaning  of  the  words 
used  in  the  Act,  a  man's  lands 
are  by  stat.  3  &  4  Will.  IV.  c.  104 
{ante,  p.  286)  made  "  subject  or 
liable "  to  his  debts,  notwith- 
standing that  his  creditors  have 
no  charge  thereon.  And  bv  the 
Land  Transfer  Act,  1897,  s."2  (3) 
{ante,  p.  221),  a  man's  real  estate 
is  made  subject  to  the  same 
liabilities  for  debt  as  his  personal 
estate.  And  see  Williams  on 
Settlements,  94. 

{v)  Sects.  6,  7,  8.  See  Fn/  v. 
SoUe,  20  Beav.  598,  7  De  Gex, 
M.  &  G.  687 ;  Re  Greemmod. 
1892,  2  Ch.  295;  He  Gibbon, 
1909.  1  Ch.  367. 

(ir)  Sect.  3. 
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estates  in  joint  tenancy  (x).     The  effect  of  the  Act  is 
evidently  to  deprive  the  wife  of  her  dower,  except  as 
against  her  husband's  heir  at  law.     If  the  husband 
should  die  intestate,  and  possessed  of  any  lands,  the 
wife's  dower  out  of  such  lands  is  still  left  her  for  her  Declaration 
support, — unless,   indeed,    the   husband   should   have  j^^"J^*^ 
executed  a  declaration  to  the  contrary.     A  declaration 
of  this  kind  has,  unfortunately,  found  its  way,  as  a  sort 
of    common    form,    into    many    purchase-deeds.     Its 
insertion  seems  to  have  arisen  from  a  remembrance  of 
the  troublesome  nature  of  dower  under  the  old  law, 
united   possibly   with   some   misapprehension   of   the 
effect  of  the  new  enactment.     But,  surely,  if  the  estate 
be  alloAved  to  descend,  the  claim  of  the  wife  is  at  least 
equal  to  that  of  the  heir,  supposing  him  a  descendant  of 
the  husband  ;   and  far  superior,  if  the  heir  be  a  lineal 
ancestor,  or  remote  relation  (y).    The  proper  method 
seems  therefore  to  be,  to  omit  any  such  declaration 
against  dower,  and  so  to  leave  to  the  widow  a  prospect 
of  sharing  in  the  lands,  in  case  her  lord  shall  not  think 
proper  to  dispose  of  them.     The  charge  given  to  a  widow 
on  her  husband's  real  estate  by  the  Intestates'  Estates 
Act,  1890  {z),  juust  be  satisfied  by  sale  or  mortgage  of  a 
competent  part  of  such  real  estate,  before  the  wife  can 
claim  her  dower  thereout  (a). 

A  widow  entitled  to  dower  at  common  law  had,  as  a  Assigimifut 
rule,  no  estate  in  her  husband's  lands  until  hor  equal"  ""^^<^'"- 
third  part  thereof  had  been  duly  sot  out  and  assigned  to 
her  after  his  death  {b)  ;  and  in  this  respect  the  law  was 

(x)  Sect.  2  ;    Fri/  v.  A'ohle,  20  v.  UicinneU,   1   ()■    H.   082.  (I<t2. 

Beav.  598  ;    Clarke  v.  Franklin,  (i9G  ;    Marshall  v.  ,S;/k7/(,  5  (iifT. 

4  Kay  &  J.  26G.  37.     Of  lands  let  for  a  term  of 

(//)  Sugd.  V.  &  P.  545,  lltli  vd.  years,  and  of  an  undivided  share 

(2)  Ante,  PI).  234,  235.  in  land,  the  widow  taiics  a  third 

(rt)  Jf?c(7/tarr('c?T,  189(J,lCh.  912.  part  of  the  rents  and  profits  as 

(6)  A7ile,    p.    328;     Co.    Litt.  lier  dower  without  any  n.ssi},'n- 

.34  b,  .37  ;   2  Black.  Conim.  135;  nient ;     I    Hop.   Jlusb.   &    Wife, 

n.  V.  Norlhwrahl  lia-^sdl,  2  H.  &  342.  343,  371,  395  ;    \Villiani.s  on 

C.  724,  728  ;   Brown  y.  Mtrcdilh,  Settlements.    89;      Williams    v. 

2  Keen,  527  ;  sec  Doe  d.  Eiddcll  Thomas,  11HJ9,  1  Ch.  713,  733. 
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not  altered  by  the  Dower  Act.  But  in  equity  it  was 
considered  that  a  widow  entitled  to  dower  had  the  right 
to  receive  an  equal  third  part  of  the  rents  and  profits 
of  the  land  pending  the  assignment  of  her  dower  ; 
and  she  retains  this  right  (c).  A  widow's  rigid  to 
her  dower  was  enforceable  at  lirst  by  real  action  {d), 
and  afterwards  by  suit  in  equity  as  well  (e),  and  can  now 
be  asserted  by  action  in  the  High  Court  of  Justice  (/). 
Where  a  husband  has  died  after  the  year  1897,  leaving  a 
widow  entitled  to  dower  out  of  his  estates  in  fee  simple, 
she  must  of  course  seek  the  assignment  of  her  dower 
from  his  personal  representatives,  so  long  as  they  retain 
the  estates  at  law,  as  well  as  from  the  heir,  whose  bene- 
licial  title  is  not,  as  we  have  seen  {g),  divested.  Assign- 
ment of  dower  may  be  made  by  parol  only,  and  does  not 
rccjuire  a  deed  (/().  After  the  widow  has  entered  upon 
the  land  so  assigned  to  her,  she  becomes  seised  thereof 
and  acquires,  as  from  her  husband,  an  estate  for  life 
therein  as  tenant  in  dower  (/').  By  the  Settled  Estates 
Act,  1877,  every  tenant  in  dower  may  grant  the  same 
leases  as  a  tenant  by  the  curtesy,  or  other  tenant  for 
hfe,  is  thereby  empowered  to  grant  {k).  But  the 
powers  given  to  a  tenant  for  life  by  the  Settled  Land 
Act,  1882,  are  not  conferred  upon  tenants  in  dower  (l). 


(c)  Williams  v.  Thonuis,  1909, 
1  Ch.  713,  720. 

(d)  1  Rop.  Husb.  &  Wife,  429 
sq.  AVlien  real  actions  were 
abolished  in  1833,  writs  for  the 
recovery  of  dower  were  excepted  ; 
but  in  1860  these  writs  were 
abolished,  and  the  form  of  an 
action  for  dower  was  assimilated 
to  that  of  other  common  law 
actions  ;  stats.  3  &  4  Will.  I\'. 
c.  27,  s.  3G  ;  23  &  24  Vict.  c.  120, 
ss.  26,  27. 

(e)  Mundy  v.  Mundy,  2  Ves. 
jun,   122  ;    Anderson  v.  Piijnd, 


L.  R.  11  Eq.  329,  8  Ch.  180. 

(/)  See  R.  S.  C.  1883,  App.  A., 
Part  III.,  s.  4 ;  Williams  v. 
Tho-mas,  1909,  1  Ch.  713. 

{g)  Ante,  pp.  29,  86,  221,  226. 

(h)  Co.  Litt.  35  a  ;  Rowe  v. 
Power,  2  Bos.  &  Pul.  N.  R.  1,  34. 

(/)  Rop.  Husb.  &  Wife,  392, 
411,  416;  Williams  on  Settle- 
ments, 89. 

{k)  Stat.  40  &  41  Vict.  c.  18, 
s.  46.     See  ante,  p.  120,  n.  [m). 

(I)  See  Stat.  45  &  46  Vict.  c. 
38,  ss.  2,  58  ;  ante,  pp.  120  sq. 
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Ouii  utlentioii  has  billiertu  been  directed  to  the 
luiture  and  incidents  of  freehold  estates  in  land,  of 
which  the  tenant  has  jjossession.  As  has  been  already 
explained  (a),  such  estates  are  ranked  in  law  as  corporeal 
hereditaments,  because  the  owner's  right  is  accom- 
panied with  the  possession  of  a  tangible  thing  ;  while 
estates  in  or  rights  over  land,  which  is  in  the  possession 
of  another,  are  termed  incorporeal,  as  being  mere 
rights  or  bare  rights  unaccompanied  with  the  possession 
of  anything  tangible.  Incorporeal  hereditaments  will 
form  the  next  subject  for  our  consideration.  They 
are  not  such  an  obvious  source  of  fruitful  enjoyment 
as  is  the  actual  occupation  of  land  :  but,  being  valuable 
things,  they  are  included  in  property  as  well  as  tangible 
things  (h).  As  we  have  seen  (c),  there  was  formerly 
a  further  distinction  between  corporeal  and  incorporeal 
hereditaments  in  the  formalities  required  for  their 
transfer.  For  at  the  common  law  coiporeal  heredita- 
ments were  mainly  transferable  by  thai  livciy  of 
seisin,  wliich  was  essential  to  a  feott'mcnl  :  wherefore 
they  were  said  to  lie  in  livery.  ^\lliI(•  inc()rj)oieal 
hereditaments,  when  transferretl  apart  from  th<'  pos- 
session of  land,  were  always  re(|uired  to  be  conveyed 
by  the  ilelivery  of  a  sealed  writing,  that  is,  by  deed  (</). 

(a)  A  Ilk,  p.  30.  ('■)  A  III',  i>.  31. 

(b)  Ante,  I).  5.  («/)  Ante,  pp.  31,  145,  I  Jl. 


ment. 
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Tlicy  w(M-c  therefoio  said  to  lio  in  grant.  For  tlie  word 
grant,  though  it  coinpreliends  all  kinds  of  conveyances, 
yet  more  strictly  and  properly  taken,  is  a  conveyance 
NeAv  enact-  by  deed  only  (e).  But  as  we  have  seen  (/),  the  Real 
Property  Act,  1845,  provided  that  all  corporeal  here- 
ditaments should  be  deemed  to  lie  in  grant  as  well  as 
in  hvery  (g)  ;  and  thus  made  them  transferable  by 
deed  in  the  same  manner  as  incorporeal  hereditaments. 
There  is,  accordingly,  now  no  difference  between  these 
two  classes  of  property,  as  regards  means  of  conveyance- 
But  the  essential  distinction  between  rights  of 
ownership  in  possession  and  bare  rights  (li)  of  course 
remains. 

(c)  Shop.  Touch.  228.  iff)  Stat.  8  &  9  Vict.  c.  106,  s.  2. 

(/)  Ante,  p.  207.  (/()  Ante,  p.  5. 
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CHAPTRK   L 

OF   A    REVERSION    AND    A    VESTED    REMAINDER. 

The  first  kind  of  incorp(nt'al  hereditaments  which  Reversion  or 
we  shall  mention  is  somewhat  of  a  mixed  nature,  jncorporear 
being  at  one  time  incorporeal,  at  another  not ;   and,  t'll  ^t  ^=»1'^ 

n  1    •  •  •  11  1  I'll  i'^t*^  pusses- 

for  this  reason,  it  is  not  usually  classed  with  those  sion, 
hereditaments  which  are  essentially  and  entirely  of 
an  incorporeal  kind.     But  as  this  hereditament  par- 
takes, during  its  incorporeal  existence,  very  strongly 
of  tlie  nature  and  attributes  of  other  incorporeal  here-  ^ 

ditaments,  particularly  in  its  always  permitting,  and 
generally  requiring,  a  (IchhI  of  grant  for  its  transfer, — 
it  is  liere  classed  with  such  hereditaments.  It  is 
called,  according  to  the  mode  of  its  creation,  a  reversion 
or  a  vested  remainder. 

If  a  tenant  in  fee  simple  should  grant  to  another  Grant  i)y 
person  a  lease  for  a  term  of  years,  or  for  life,  or  even  fov'yess'estate 
if  he  should  grant  an  estate  tail,  it  is  evident  that  he  than  his  own. 
will  not  thereby  dispose  of  all  his  interest ;  for  in  each 
case,  his  grantee  has  a  less  estate  than  himself.     Accord- 
ingly, on  the  expiration  of  the  term  of  years,  or  on 
the  decease  of  the  tenant  for  life,  or  on  the  decease 
of  the  donee  in  tail  without  having  barred  his  estate 
tail  and  without  issue,  the  remaining  interest  of  the 
tenant  in  fee  will  revert  to  himself  or  his  heirs,  and  he 
or  his  heir  will  again  become  tenant  in  fee  simple  in 
possession.     The    smaller    estate    which    he    lias    so 
granted  is  called,  during  its  coiiliimanc''.  IIk'  /«//7((;«/ar  Ariionlar 
estate,  being  only  a  part,  or  p<irticida.  of  the  estate  in *•''''■ 
fee  (ft).     And  during  the  continuance  of  sneh  |)arlicnl;ir 
(a)  2  Bhvck.  C'diiiiii.  Ki"). 

w.ii.r.  '-i'2 
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estate,  the  interest  of  the  tenant  in  fee  simple,  wh\cli 
still  remains  undisposed  of — that  is,  his  present  estate, 
in  virtue  of  which  he  is  to  have  again  the  possession 
Eeversion.       at  some  future  time — is  called  his  reversion  {h). 

If  at  the  same  time  with  the  grant  of  the  particular 
estate,  he  should  also  dispose  of  this  remaining  interest 
or  reversion,  or  any  part  thereof,  to  some  other  person, 
it  then  changes  its  name,  and  is  termed,  not  a  reversion 

Remainder,  but  a  remainder  (c).  Thus,  if  a  grant  be  made  by  A., 
a  tenant  in  fee  simple,  to  B.  for  life,  and  after  his 
decease  to  C.  and  his  heirs,  the  whole  fee  simple  of  A. 
will  be  disposed  of,  and  C.'s  interest  will  be  termed  a 

A  remainder   remainder,  expectant  on  the  decease  of  B.     A  remainder, 

arises  from       i^         e  ^  ^  -i.  •    •       •  l 

express  «\-Anii  thereiore,  always  has  its  origni  m  express  grant  :    a 

f  reversion  merely  arises  incidentally,  in  consequence  of 

I  thip-grant  of  the  particular  estate.     It  is  created  simply 

/  by~thT~law,'Whilst' a  remainder  springs  from  the  act  of 

the  parties  {d). 


A  reversion  1.  And,  first,  of  a  reversion.     If  the  tenant  in  fee 

on  a  lease       simple  should  have  made  a  lease  merelv  for  a  term  of 

lor  years  .  .        .  .  '  , 

years,  his  reversion  is  looked  on,  in  law,  precisely  as  a 

continuance  of  liis  old  estate,  with  respect  to  himself 

and  his  heirs,  and  to  all  other  persons  but  the  tenant 

for  years.     The  owner  of  the  fee  simple  is  regarded  as 

having  simply  placed  a  bailiff  on  his  property  (e)  ;   and 

the  consequence  is,   that,   subject  to   the  lease,   the 

owner's  rights  of  aUenation  remain  unimpaired,  and 

may  be  exercised  in  the  same  manner  as  before.     The 

feudal  possession  or  seisin  has  not  been  parted  with. 

may  be  con-    And  a  convej^ance  of  the  reversion  may,  therefore,  be 

feoffment  or    ^^^^c^^  '^7  ^  feoffment  with  livery  of  seisin,  made  with 

by  deed  of      the  conscut  of  the  tenant  for  j^ears  (/).     But,  if  this 

mode  of  transfer  should  not  be  thought  ehgible,  a  grant 

(b)  Co.  Litt.  22  b,  142  b.  (d)  2  Black.  Comm.  163. 

(c)  Litt.  .ss.  215,  217.     As  to  (e)  Watk.  Descents,  108  (113, 
the   origin   of   these   terms,   see  4th  ed.) ;  a«/e,  pp.  17,  18. 
P.  &  M.  Hi.st.  Eng.  Law,  ii.  21.  (/)  Co.  Litt.  48  b,  n.  (8). 
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by  deed  will  be  equally  efficacious.     For  the  estate  of 
the  grantor  is  strictly  incorporeal,  the  tenant  for  years 
having  the  actual  possession  of  the  lauds  :    so  long, 
therefore,   as   such   actual  possession   continues,   the 
estate  in  fee  simple  is  strictly  an  incorporeal  reversion, 
which,  together  with  the  seisin  or  feudal  possession, 
may  be  conveyed  by  deed  of  grant  {g).     But,  if  the  A  reversion 
tenant  in  fee  simple  should  have  made  a  lease  for  life,  for  Hfe*''*^ 
he  must  have  parted  with  his  seisiii  to  the  tenant  for 
hfe  ;   for  an  estate  for  life  is  an  estate  of  freehold,  and  » . 
such  tenant  for  hfe  will,   therefore,   during  his  hfe,  { 
continue  to  be  the  freeholder,  or  holder  of  the  feudal  i 
seisin  (/;).     No  feoffment  can  consequently  be  made  by 
the  tenant  in  fee  simple  ;  for  he  has  no  seisin  of  which  / 
to  make  livery.     His  reversion  is  but  a  fragment  of  his 
old  estate,  and  remains  purely  incorporeal,  until,  by 
the  dropping  of  the  hfe  of  the  grantee,  it  shall  again 
become  an  estate  in  possession.     Till  then,  that  is,  so 
long  as  it  remains  a  reversion  expectant  on  an  estate 
of  freehold,  it  can  only  be  conveyed,  like  all  other  niist  ix?  con- 
incorporeal  hereditaments  when  apart  from  what  is  ,^,pv,"^,it^  ^  ^*^ 
corporeal,  by  a  deed  of  grant  (i). 

We  have  before  mentioned  (k),  that  in  the  case  of 
a  lease  for  life  or  gift  in  tail  made  by  a  tenant  in  fee 
simple,  a  tenure  is  created  between  the  parties,  the 
lessee  for  life  or  donee  in  (ail  holding  his  estate  of  the 
freeholder  in  fee  as  lord.  So  in  the  case  of  a  lease  for  Tenure  (.f 
years,  the  lessee  upon  eniry  becomes  tenant  to  the  ™-^''»*^  ^*''- 
lessor,  and  the  relation  of  the  one  io  I  he  other  is  also 
called  a  tenure  (/)  ;  aliliough,  as  we  have  seen  (//»■).  ibis 
relation  was  treated  as  lying  outside  the  l:nv  of  free 
tenure.     Still  an  oaih  of  feally  has  always  bcm  incident  Fealty. 

ig)  Perkins,   k.    221  ;     Dor   <i.  U')  Anlr.  pp.   lOi).  114. 

Were  v.  Coir,  7  M.  &  V.  243,  24S  ;  (/)  I.itt.  ss.  .'■)S,  132.  Wr>,  Ml— 

flwyp.  pp.  i.'ij).  202.  r>72.  r>7ti.  r)77,  riSfi.  sik).  r»«)i  : 

(h)  Walk.  Descents,  109  (1 14,       To.  Litt.  (13  1). 
4lh  ed.);    nnfr,  ])[).  04.  14(1.  (m)  Anlr.  pp.    !(;-2(),  2S.  (if.. 

(/)  Shep.  'rmieh.  2.30. 
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Distress. 


to  the  tenure  of  an  estate  for  years  as  to  that  of  a  free- 
hold estate  (?t).     And  the  rent  reserved  on  a  lease  for 

Rent  service,  years  is  Called  rent  service  equally  with  the  rent  due 
from  a  freeholder  to  his  lord  ;  and  it  is  recoverable,  if 
in  arrear,  by  the  same  remedy  of  distress,  which  the 
common  law  accorded  to  the  lords  of  freeholders  for 
enforcing  the  services  due  from  the  latter  (o).  As  we 
have  seen  {p),  the  oath  of  fealty  is  now  never  exacted, 
and  a  rent  is  rarely  reserved  on  the  creation  of  an 
estate  for  life  or  in  tail ;  as  these  estates  usually  arise 
under  family  settlements.  In  the  case  of  a  lease  for 
years,  however,  the  rent  which  may  be  reserved  is  of 
practical  importance.  Kent  service  is  so  called  in  order 
to  distinguish  it  from  other  kinds  of  rent,  to  be  spoken 
of  hereafter,  which  have  nothing  to  do  wdth  the  services 
anciently  rendered  by  a  tenant  to  his  lord.  It  consists 
usually,  but  not  necessarily,  of  money  ;  for  it  may  be 
rendered  in  corn,  or  in  anything  else.  Thus,  an  annual 
rent  of  one  peppercorn  is  sometimes  reserved  t^be  jaicl, 
when  demanded,  in  cases  where  it  is  wished  that  lands 
should  be  holden  rent  free,  and  yet  that  the  landlord 
should  be  able  at  any  time  to  obtain  from  his  tenant 
an  acknowledgment  of  his  tenancy.  To  the  reservation 
of  a  rent  service,  a  deed  was  formerly  not  absolutely 
necessary  {q).  For,  although  the  rent  is  an  incorporeal 
hereditament,  yet  the  law  considered  that  the  same 
ceremony,  by  which  the  nature  and  duration  of  the 
estate  were  fixed  and  evidenced,  was  sufficient  also  to 

Real  Property  ascertain  the  rent  to  be  paid  for  it.  But,  by  the  Eeal 
Property  Act,  1845  (r),  it  is  provided  that  a  lease, 
required  by  law  to  be  in  writing,  of  any  tenements  or 
hereditaments  shall  be  void  at  law,  unless  made  by 
deed.     In  every  case,  therefore,  where  the  Statute  of 

2U:     Co.    Litt. 


A  deed 
formerly  un- 
necessary to 
the  reserva- 
tion of  a  rent 


Act,  1845. 


(n)  Bract,  fo.  80  a  ;  Litt.  ss. 
131,  132  ;   Co.  Litt.  67  b,  93  b. 

(o)  Litt.  ss.  58,  122,  213,  214  ; 
Co.  Litt.  87  b,  142  a,  b,  148  a  ; 
ante,  p.  67. 

(p)  Ante,  pp.  55,  110,  115. 


(q)  Litt. 
143  a. 

(?•)  Stat.  8  &  9  Vict.  c.  106,  s.  3, 
repealing  stat.  7  &  8  Vict,  e.  76, 
s.  4,  to  the  same  effect. 
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Frauds  (s)  has  required  leases  to  be  in  writing,  they 
must  now  be  made  by  deed.  But,  according  to  the 
exception  in  that  statute  (t),  where  the  lease  does  not 
exceed  three  years  from  the  making,  a  rent  of  two- 
thirds  of  the  full  improved  value,  or  more,  may  still  be 
reserved  by  parol  mereh^  Eent  service,  when  created,  Kent  issues 
is  considered  to  be  issuing  out  of  every  part  of  the  p"|.t'onhe^ 
land  in  respect  of  which  it  is  paid  {u)  ;  one  part  of  the  lands, 
land  is  as  much  subject  to  it  as  another.  The  common 
law  remedy  of  distress  for  the  recovery  of  rent  service  Distress, 
was  by  seizing  all  goods  of  the  tenant,  or  any  other 
person  (v)  (except  those  privileged  from  distress  (x) ), 
wliich  were  found  on  any  part  of  the  premises,  and 
impounding  them  as  a  pledge  for  payment  {y).  But 
the  sale  of  goods  distrained  for  rent  was  authorised 
by  a  statute  of  Wilham  and  Mary  (z).  And  by  an  Act 
of  1908  (a),  replacing  as  to  lodgers  an  Act  of  1871  (h), 
the  goods  of  the  following  persons  are  protected  from 
distress  upon  the  conditions  and  with  the  exceptions 
mentioned  in  the  Act,  viz.  (1)  any  under-tenant  hablu 
to  pay  by  equal  instalments  not  less  often  than  every 
actual  or  customary  quarter  of  a  year  a  rent  which 
would  return  in  any  whole  year  the  full  annual  value  of 
the  premises  or  of  such  part  thereof  as  is  comprised 
in  the  under  tenancy,  (2)  any  lodger,  and  (3)  any  other 
person  whatsoever  not  being  a  tenant  of  the  premises 
or  any  part  thereof,  and  not  having  any  beneficial 

(«)  Stat.  29  Car.  II.  c.  3,  ante,  c.  28  ;    U  (Jco.  II.  c.  19  ;   3  &  4 

J).  1.57.  .  Will.  IV.  c.  42,  S.S.  37,  38 ;    14  & 

(<)  Sect.  2.  15  Vict.  c.  25,  s.  2.     But  laU>r 

(«)  Co.  Liu.  47  a,  142  a.  statutes  have  restricted  the  right 

(/■)  See  CliaUoncr  v.  Jiobiit-ion,  to  distrain  for  rent ;    see  stats. 

1908,  1  Ch.  49.  8  Edw.    VII.  c.  28,  .ss.  28—31. 

[x)  As    to     what    things    are  replacing  4t>   &   47    Viet.   e.    (U, 

])rivileged     from     di.stre.ss,     .see  ss.  44 — 47,  limiting  the  right  to 

\Vnis.  Pers.  Prop.  104  and  Tahle,  distrain  upon  agricultural  hoid- 

17th  ed.  ings  ;    51  &  52  Viet.  c.  21,  and 

(y)  Co.  Litt.  47  a  ;    3    Black.  58  &   59   \'iet.   c.   24,  generally 

Comm.  6 — 14.  amending  the  law  of  distress  for 

(-)  Stat.  2  Wm.  &  Mary.  c.  5.  rent. 
The  landlord's  privilege  of  ilis-  («)  Stat.  8  Kdw.  \'ll.  c.  53. 

tress   was  further  extended    Ity  {b)  Stat.  34  «&  35  \ict.  e.  79. 

stats.  8  Anne,  c.  14  ;   4  Lleo.  II. 
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Condition  of 
le -entry. 


Demand 
formerly 
required. 


Recovery  of 
possession  by 
action  with- 
out demand. 


iiilc'i'est  ill  tlio  (oiiancy  of  the  premises  or  of  any  part 
thereof.  The  remedy  of  distress  for  rent  service 
belongs  to  the  landlord  of  common  right,  without  any 
express  agreement  (c). 

In  addition  to  the  remedy  by  distress,  there  is 
usually  contained  in  leases  a  condition  of  re-entry, 
empowering  the  landlord,  in  default  of  payment  of  the 
rent  for  a  certain  time,  to  re-enter  on  the  premises 
and  hold  them  as  of  his  former  estate.  When  such 
a  condition  is  inserted,  the  estate  of  the  tenant, 
whether  for  hfe  or  years,  becomes  determinable  on 
such  re-entry  {d).  By  the  common  law,  before  any 
entry  could  be  made  or  action  brought  under  a  proviso 
or  condition  for  re-entry  on  non-payment  of  rent,  the 
landlord  was  required  to  make  a  demand,  upon  the 
premises,  of  the  precise  rent  due,  at  a  convenient 
time  before  sunset  of  the  last  day  when  the  rent  could 
be  paid  according  to  the  condition  ;  thus,  if  the  pro- 
viso were  for  re-entry  on  non-payment  of  the  rent 
by  a  space  of  thirty  days,  the  demand  must  have  been 
made  on  the  evening  of  the  thirtieth  day  {e).  But 
now,  by  an  Act  of  1852,  replacing  a  statute  of 
George  II.,  if  half  a  year's  rent  be  due,  and  no  sufficient 
distress  be  found  on  the  premises  (/),  the  landlord 
ma}^  at  the  expiration  of  the  period  Umited  by  the 
proviso  for  re-entry  (g),  recover  the  premises  by 
action,  without  any  formal  demand  or  entry  (/()  ;  but 
all  proceedings  are  to  cease  on  payment  by  the  tenant 
of  all  arrears  and  costs,  at  any  time  before  the  trial  («'). 

(</)  Doe  d.  Dixon  v.   Boe,   7 


(c)  Litt.  ss.  213,  214.  It  must 
be  made  between  sunrise  and 
sunset ;  Tutton  v.  Darke,  5  H.  «fc 
N.  647. 

{(1)  See  Jloore  v.  Ulkoais  Min- 
ing Co.,  Ltd.,  1908,  1  Ch.  575. 

(e)  Co.  Litt.  201  b,  202  a  ; 
1  Wms.  Saund.  287,  n.  (16) ; 
Acocks  V.  Phillips,  5  H.  &  N.  183. 

(/)  See  Thmnas  v.  Lulham, 
1895,  2  Q.  B.  400;  Rickett  v. 
Green,  1910,  1  K.  B.  253. 


C.  B.  134. 

(h)  Stat.  15  &  16  Viet.  c.  76, 
£.  210,  re-enacting  stat.  4  Geo.  II. 
c.  28,  s.  2.  See  R.  S.  C.  1883, 
Ord.  111.  r.  6.    . 

(0  Stat.  15  &  IG  Vict.  c.  76, 
s.  212,  re-enacting  stat.  4  Geo.  II. 
c.  28,  s.  4.  An  undertenant  has 
the  same  privilege  ;  Doe  d.  Wyatt 
V.  Byron,  1  C.  B.  623  ;  Moore  v. 
iSmee,  1907,  2  K.  B.  8. 
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I'^onncrly,  the  tenant  might,  at  an  indelinite  time  after  WvUvi  against 
he  had  been  ejected,  have  iik^d  his  bill  in  the  Court  of  jion-payiucnt 
Chancery,  and  he  would  have  been  relieved  by  that  "^  i'^"^- 
Court  from  the  forfeiture  he  had  incurred,  on  his  pay- 
ment to  his  landlord  of  all  arrears  and  costs.     But  by 
the  same  statutes  the  right  of  the  tenant  to  apply  for 
relief  in  equity  was  restricted  to  six  calendar  months  / 
next  after  the  execution  of  the  judgment  on  the  eject-/ 
ment  {k)  ;    and  under  an  Act  of  ISGO,  the  same  relief  4 
was  allowed  to  be  given  by  the  Courts  of  Law  (/). 
And  if  the  landlord  recover  possession  of  the  premises.  Recovery  of 

possession 


r\'. 


under  a  proviso  for  re-entry  on  non-payment  of  rent,  j,^," ^.,'( 
by  entry  and  not  by  action  {m)  (in  which  case  he  must 
still  make  a  formal  demand  for  the  rent,  unless  he  be 
excused  from  doing  so  by  the  tenns  of  the  proviso  {n)), 
the  tenant  will  have  a  similar  right  to  relief  (o).  In 
ancient  times,  also,  the  benelit  of  a  condition  of  re-entry  Tlio  benefit 
could  belong  only  to  the  landlord  and  his  heirs  ;  for  [j  "^^^y"'' 
the  law  would  not  allow  of  the  transfer  of  a  mere  con-  foimeily 
ditional  right  to  put  an  end  to  the  estate  of  another  Qj). 
A  right  of  re-entry  was  considered  in  the  same  light 
as  the  right  to  bring  an  action  for  money  due  ;  which 
right  in  ancient  times  was  not  assignable.  This 
doctrine  sometimes  occasioned  considerable  incon- 
venience ;  and  in  the  reign  of  Henry  VIII.  it  was 
found  to  press  hardly  on  the  grantees  from  the  Crown 
of  the  lands  of  the  dissolved  monasteries.  For  these 
grantees  were  of  course  unable  to  take  advantage  of 
the  conditions  of  re-entry,  which  the  monks  had 
inserted  in  the  leases  of  their  tenants.  A  pailia- 
mentary  remedy  was,  therefore,  a|)pli('d  for  Ihr  bciu'l'il 

(A-)  Slat.  4  Geo.  IT.  e.  28,  s.  2,  nonpayincnl     ..f    icmI     \\itli..iit 

now  replaced   by   15  &    J<>   \'i(t.  niakin;,'  any  demand  for  tin-  rent 

c.   7*>,  s.  210;    Jioii'srr  v.  ('vlhi/,  is  lawfnl  and  is  ficqncnl  ly  mad*' ; 

I       Hare,      10!)  ;       Sliiti/iopc      v.  J )nt  ,[.  //inii.s  v.  M,i.^tn:-<,2  H.  &  C 

Jlnirort/i,  8  Times  L.  K..  .-{4.  4!l(>. 

(/)  Stat.  23  &  24  N'iet.  e.  12(i,  (n)  /loictnl  \.  l'<nisl,„iri\  jsit.".. 

s.  1.  2  V\\.  oSI. 

(w.)  Jjf/e,  p.  05.  (/>)  liiti.  ss.   :U7,  :ns ;    Cm. 

(m)  a  proviso  for  re-entry  on       Lilt.  2(15  a,  n.  (I). 
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oi'  the  favourites  of  the  Crown  ;    and  the  opporiunil  y 
was   taken  for  making  the  same  provision  for  the     ^ 
itciDrdy  ]>y     public  at  large.    A  statute  was  accordingly  passed  (q),     I 
"=  '^  "  ^'  which  enacts,  that  as  wtII  as  the  grantees  of  the  Crown     | 

as  all  other  persons  being  grantees  (r)   or  assignees,     • 
their  heirs,   executors,   successors   and   assigns,   shall     [ 
have  the  hke  advantages  against  the  lessees,  by  entry     \ 
for  non-payment  of  rent,  or  for  doing  of  waste,  or     \ 
other  forfeiture,  as  the  lessors  or  grantors  themselves,      } 
or  their  heirs  or  successors,  might  at  any  time  have 
had  or  enjoyed  ;   and  this  statute  is  still  in  force.     It 
is    also    provided    by    the    Conveyancing   Act,    1881, 
with  regard  only  to  leases  made  after  the  year  1881  (s), 
that  every  condition  of  re-entry  and  other  condition 
contained  in  a  lease  shall  be  incident  to  the  rever- 
sionary estate  in  the  land,  and  shall  be  capable  of 
being  enforced  by  the  person  from  time  to  time  entitled, 
subject  to  the  term,  to  the  income  of  the  land  leased. 
The  landlord  may  also  sue  his  tenant  personally  for 
rent  due  to  him. 

Kent  scivicc         Kent  Service,  being  incident  to  the  reversion,  passes 
^rauToUhe    ^J  ^  grant  of  sucli  reversion  without  the  necessity  of 
reversion.        any   express   mention   of   the  rent  (t).    Formerly  no 
grant  could  be  made  of   any  reversion  without   the 
t  consent  of  the  tenant,  expressed  by  what  was  called 
Attornment.  1  his  attornment  to  his  new  landlord  {u).     It  was  thought 
reasonable  that  a  tenant  should  not  have  a  new  land- 
lord imposed  upon  him  without  his  consent ;    for,  in 
early  times,  the  relation  of  lord  and   tenant  was  of 
a  much  more  personal  nature  than  it  is  at  present. 

iq)  Stat.  32  Hen.  VIII.  c.  34  ;  of   a   condition,    which   became 

Co.   Litt.   215  a ;    Iskenvood  v.  enforceable    before    the    assign- 

Oldknow,  3  M.  &  S.  382,  394.  ment    of    the    reversion,    where 

[r)  A  lessee  of  the  reversion  is  made  after  that  year, 

within  the  Act ;    Wright  v.  Bur-  (t)  Litt.    ss.    228,    229,    572  ; 

?o»;7^e.s,  3  C.  B.  685.  Perk.  s.   113;    Beeves  v.  Pope. 

(■s)  Stat.  44  &  45  Vict.  c.  41,  1913,  1  K.  B.  637. 

s.  10,  extended  bv  the  Convev-  (ii)  Litt.  ss.  551.  567.  568,  569, 

ancing  Act,    1911'  (stat.    1    &'2  Co.  Litt.  309  a,  n.  (1). 
Geo.  v.,  o.  37),  s.  2,  to  the  benefit 
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The  tenant,  therefore,  was  able  to  prevent  his  lord 

from  making  a  conveyance  to  any  person  whom  he 

did  not  choose  to  attempt  as  a  landlord  ;   for  he  could 

refuse  to  attorn  tenant  to  the  purchaser,  and  without 

attornment    the    grant    was    invalid.     The    landlord, 

however,  had  it  always  in  his  poAver  to  convey  his 

reversion  "by  the  expensive  process  of  a  fine  duly  levied  I'^inc. 

in  the  Court  of  Connnon  Pleas  ;    for  this  method  of 

conveyance,  being  judicial  in  its  nature,  was  carried 

into  effect  without  the  tenant's  concurrence  ;   and  the 

attornment  of  the  tenant,  which  for  many  purposes 

was  desirable,  could  in  such  case  be  compelled  [x).     It 

can  easily  be  imagined,  that  a  doctrine  such  as  this 

was  found  inconvenient  when  the  rent  paid  by  the 

tenant  l)ecame  the  only  service  of  any  benelit  rendered 

to  the  landlord.     The  necessity  of  attornment  to  tht'  ^Uonmicni 

validity  of  the  grant  of  a  reversion  was  accordingly  1  ^ 

abolished  by  a  statute  of  Anne  (?/).     But  the  statute  \ 

very  properly  provides  (s),   that  no  tenant  shall  be, 

prejudiced  or  danuiged   by  payment   of  his  rent   to] 

the  grantor,  or  ))y  breach  of  any  condition  for  non- 

payjnent  of  rent,  before  notice  of  the  grant  shall  be 

given   to   him   by   the   grantee.     And    ))y    a   further 

statute  (a),  any  attornment  which  may  be  made  by 

tenants  without  their  landlord's  consent,  to  strangers 

claiming  title  to  the  estate  of  their  landlords,  is  rendered 

null  and  void.     Nothing,  therefore,  is  now  necessary 

for   the  valid   conveyance  of  any  rent  service,   but 

a  grant  by  deed  of  the  reversion,  to  which  such  rent 

is  incident.     When  the  conveyance  is  made  to  the 

tenant  himself,  it  is  called  a  rclcnsc  (It). 

The  doctrine,  that  rent  service,  being  incident  to  KentfornuTly 
the  reversion,  always  follows  such  reversion,  formerly  strutUon  oi 

the  n-vcrsi(iii. 

(.1-)  Shcp.  Toudi.  2r>J.  //(»/•//  V.  Jinini,  IHIJ.  :t  K.  H.  IM. 

(»/)  .Stat,.  4  &  5  Amu-,  c.  3  (c.  Ki  (:)  S<-ct.  1(». 

ill   llutThcad),  s.  !).     Sec  AUcorl:  {»)  Stat.  11  (ioc  II.  c.  llt.s.  1 1. 

V.  Moorhouse,  9  Q.  Ji.  D.  3(J(i  ;  (0)  Ante,  yt.  20J. 
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Leaacs  war- 
rendered  ill 
order  to  be 
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gave  liso  io  ilio  curious  and  unpleasant  conscqucnco 
of  the  rent  being  sometimes  lost  when  the  reversion 
was  destroyed.  For  it  is  possible,  under  certain  circum- 
stances, that  an  estate  may  be  destroyed  and  cease  to 
exist.  For  instance,  suppose  A.  to  have  been  a  tenant 
of  lands  for  a  term  of  years,  and  B.  to  have  been  his 
undertenant  for  a  less  term  of  years  at  a  certain  rent  ; 
this  rent  was  an  incident  of  A.'s  reversion,  that  is,  of 
the  term  of  years  belonging  to  A.  If,  then,  A.'s  term 
should  by  any  means  have  been  destroyed,  the  rent 
paid  to  him  by  B.  would,  as  an  incident  of  such  term, 
have  been  destroyed  also.  Now,  by  the  rules  of  law, 
a  conveyance  of  the  immediate  fee  simple  to  A.  would 
at  once  have  destroyed  his  term, — it  not  being  possible 
that  the  term  of  years  and  the  estate  in  fee  simple 
should  subsist  together.  In  legal  language  the  term 
of  years  would  have  been  merged  in  the  larger  estate  in 
fee  simple  ;  and  the  term  being  merged  and  gone,  it 
follow^ed  as  a  necessary  consequence,  that  all  its 
incidents,  of  which  B.'s  rent  was  one,  ceased  also  (c). 
This  unpleasant  result  was  some  time  since  provided 
for  and  obviated  with  respect  to  leases  surrendered 
in  order  to  be  renewed, — the  owners  of  the  new  leases 
being  invested  with  the  same  right  to  the  rent  of  under- 
tenants, and  the  same  remedy  for  recovery  thereof, 
as  if  the  original  leases  had  been  kept  on  foot  [d). 
But  in  all  other  cases  the  inconvenience  continued, 
until  a  remedy  Avas  provided  by  the  Act  to  simphfy 
the  transfer  of  property  (e).  This  Act,  however,  was 
Real  Property  shortly  afterwards  repealed  by  the  Real  Property 
Act,  1845  (/),  which  i^rovides,  in  a  more  efficient 
though  somew^hat  crabbed  clause  (</),  that,  when  the 
reversion  expectant  on  a  lease,  made  either  before  or 


Act,  1845. 


(c)  Webb  V.  Bassell,  3  T.  R. 
393,  1  R.  R.  725. 

((/)  Stat,  i  Geo.  II.  c.  28,  .s.  0  ; 
3  Prest.  Conv,  138  ;  Cousins  v. 
Phillips,   3   H.    &   C.    892;    ex- 


tended to  Crown  lands  bv  stat. 
8  &  9  \'ict.  c.  99,  s.  7. 

(e)  Stat.  7  &  8  Viet.  e.  7G.  s.  12. 

(/)  Stat.  8  &  9  Viet.  c.  101). 

((/)  Sect.  9. 
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after  iho  passing  of  the  Act,  of  any  tenements  or  Lcre- 
ditanients  of  any  tenure,  shall,  after  the  1st  of  October, 
1845,  be  surrendered  or  merge,  the  estate,  which  shall 
for  the  time  being  confer,  as  against  the  tenant  under 
the  same  lease,  the  next  vested  right  to  the  same 
tenements  or  hereditaments,  shall,  to  the  extent  and 
for  the  purpose  of  preserving  such  incidents  to  and 
obhgations  on  the  same  reversion  as  but  for  the 
surrender  or  merger  thereof  would  have  subsisted,  be 
deemed  the  reversion  expectant  on  the  same  lease. 

2.  A   remainder   chiefly   differs   from   a   reversionJA  icuiaimlci'. 
in   this, — that  between  the  owner  of   the   particular*     y/^ 
estate   and    the   owner  of   the  remainder  (called  the  ^ 

remainderman)   no    tenure  exists.     They  both  derive^'o  tenure 
their    estates    from    the    same    source,  the    grant   of  tkuia"tenaiit 
the   owner  in  fee  simple  ;    and  one  of   them  has  no  ""^^  remain  - 
more  right   to   be  lord   than  the  other.     But  as  all 
estates  must  be  holden  of  some  person, — in  the  case 
of  a  grant  of  a  particular  estate  with  a  remainder  in 
fee  simple,— the  particular  tenant  and  the  remainder- 
man both  hold  their  estates  of  the  same  chief  lord  as 
their  grantor  held  before  (h).     It  consequently  follows,  No  rent 
that  no  rent  service  is  incident  to  a  remainder,  as  it  ^*^^ 
usually  is  to  a  reversion  ;  for  rent  service  is  an  incident 
of  tenure,  and  in  this  case  no  tenure  exists.     The  other 
point  of  difference  between  a  reversion  and  a  remainder 
we  have  already  noticed  (i),  namely,  that  a  reversion 
arises  necessarily   from   the  grant   of   the   particular 
estate,  being  simply  that  part  of  the  estate  of  the    | 
grantor  which  remains  undisposcnl  of,  but  a  remainder 
is  always  itself  croalod  by  an  express  grani. 

We  have  sut-n  thai  I  lie  ])(»\\<'is  of  alii'iialimi  j)osst'SSC'd  I'uwers  t.f 
by  a  tenant  in  fee  simj)lc  ciialilc  him  in  make  a  lease  for  "imVin-'exer- 
a.  Icnii  of  years,  or  for  life,  or  a  mft  in  tail,  as  well  as  to  f'-^'^l  «''"- 

•^  .  .         ,  ,  ,  eurreiitlv. 

grant  an  estate  ni  fee  simpl«\     But  these  powcis  are 
(h)  Litt.  s.  215.  (/;  Ante,  p.  :}38. 
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not  simply  in  ilio  al(.(;niative,  for  lie  may  exercise  all 
these  powers  of  alienation  at  one  and  the  same  moment ; 
provided,  of  course,  that  his  grantees  come  in  one  at 
a  time,  in  some  prescribed  order,  the  one  waiting  for 
liberty  to  enter  until  the  estate  of  the  other  is  deter- 
mined. In  such  a  case  the  ordinary  mode  of  convey- 
ance is  alone  made  use  of ;  and  until  the  passing  of  the 
Keal  Property  Act,  1845  (fe),  if  a  feoffment  should  have 
been  employed,  there  would  have  been  no  occasion  for 
a  deed  to  limit  or  mark  out  the  estates  of  those  who 
could  not  have  inmiediate  possession  (l).  The  seisin 
would  have  been  delivered  to  the  lirst  j)erson  who  was 
to  have  possession  {m)  ;  and  if  such  person  was  to  have 
been  only  a  tenant  for  a  term  of  j^ears,  such  seisin  would 
have  immediately  vested  in  the  prescribed  owner  of  the 
first  estate  of  freehold,  whose  bailiff  the  tenant  for  years 
is  accounted  to  be.  From  such  first  freeholder,  on  the 
determination  of  his  estate,  the  seisin,  by  whatever 
means  vested  in  him,  will  devolve  on  the  other  grantees 
of  freehold  estates  in  the  order  in  which  their  estates 
are  limited  to  come  into  possession.  So  long  as  a 
regular  order  is  thus  laid  down,  in  which  the  possession 
of  the  lands  may  devolve,  it  matters  not  how  many 
kinds  of  estates  are  granted,  or  on  how  many  persons 
Example.  the  Same  estate  is  bestowed.  Thus,  a  grant  may  be 
made  at  once  to  fifty  different  people  separately  for 
their  fives.  In  such  case  the  grantee  for  life  who  is 
first  to  have  the  possession  is  the  particular  tenant  to 
whom,  on  a  feofifment,  seisin  would  be  deHvered,  and  all 
the  rest  are  remaindermen  ;  whilst  the  reversion  in  fee 
simple,  expectant  on  the  decease  of  them  all,  remains 
with  the  grantor.  The  second  grantee  for  life  has  a 
remainder  expectant  on  the  decease  of  the  first,  and  will 
be  entitled  to  possession  on  the  determination  of  the 
estate  of  the  first,  either  by  his  decease,  or  in  case  of 

{k)  Stat.  8  &  9  Vict.  c.   100,  {m)  Litt.     .s.     GU  ;    2     Bliuk. 

s.  3,  ante,  p.  157.  Comm.  107. 

(I)  Litt.  s.  60  ;  Co.  Litt.  143  a. 
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his  forfeiture,  or  otherwise.     The  third  grantee  must 

wait  till  the  estate  both  of  the  first  and  second  shall 

have  determined  ;    and  so  of  the  rest.     The  mode  in 

which  such  a  set  of  estates  would  be  marked  out  is  as 

follows  : — To  A.  for  his  hfe,  and  after  his  decease  to  B. 

for  his  life,  and  after  his  decease  to  C.  for  his  life,  and 

so  on.     This  method  of  limitation  is  quite  sufficient  for 

the  purpose,  although  it  by  no  means  expresses  all  that 

is  meant.     The  estates  of  B.  and  C.  and  the  rest  are 

intended  to  be  as  immediately  and  effectually  vested  in 

them  as  the  estate  of  A.  ;  so  that  if  A.  were  to  forfeit 

his  estate,  B.  would  have  an  immediate  right  to  the 

possession  ;  and  so  again  .C.  would  have  a  right  to  enter, 

whenever  the  estates  both  of  A.  and  B.  might  determine. 

But  owing  to  the  necessary  infirmity  of  language,  all 

this  cannot  be  expressed  in  the  limitations  of  every 

ordinary  deed.     The  words  "and  after  his  decease"  Wunjs usetl 

are,  therefore,  considered  a  sufficient  expression  of  an  *"  confer  a 

^  vested  re- 

intention  to  confer  a  vested  remainder  after  an  estate  maiiulei-  after 
for  life.     In  the  case  we  have  selected  of  numerous  *  '  ^  "'  ^^'^  ' 
estates,  every  one  given  only  for  the  Ufe  of  each  grantee, 
it  is  manifest  that  very  many  of  the  grantees  can  derive 
no  benefit ;  and  should  the  first  grantee  survive  all  the 
others,  and  not  forfeit  his  estate,  not  one  of  them  will 
take  anything.     Nevertheless  each  one  of  these  grantees 
has  an  estate  for  life  in  remainder  innnediately  vested  A  vested  re- 
in liim  ;    and  each  of  these  remainders  is  capable  of  be'"',nvevey 
being  transferred,  both  at  law  and  in  equity,  by  a  deed  by  deed  of 
of  grant,  in  the  same  manner  as  a  reversion.     In  the 
same  way,  a  grant  may  be  made  of  a  term  of  years  to 
one  person,  an  estate  for  life  to  another,  an  estate  in 
tail  to  a  third,  and  last  of  all  an  estate  in  foe  simple 
to  a  fourth  ;    and  these  grantees  may  bo  entitled  to 
possession  in  any  prescribed  order,  except  as  (o  the 
grantee  of  the  estate  in  fee  simple,  who  must  necessarily 
come  last ;   for  his  estate,  if  not  literally  intenniiiable, 
yet  carries  with  it  aii  interminable  power  of  alienation, 


nno 
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Definition  of 
a  vested 
remainder. 


which  wouhl  keep  all  the  other  grantees  for  ever  out 
of  possession.  But  the  estate  tail  may  come  first  into 
possession,  then  the  estate  for  life,  and  then  the  term 
of  years  ;  or  the  order  may  be  reversed,  and  the  term 
of  years  come  first,  then  the  estate  for  life,  then  the 
estate  tail,  and  lastly  the  estate  in  fee  simple,  which, 
as  we  have  said,  must  wait  for  possession  till  all  the 
others  shall  have  been  determined.  WJben  a  remainder 
comes  after  an  estate  tail  it  is  liable  to  be  barred  by 
the  tenant  in  tail,  as  we  have  already  seen.  This  risk 
it  must  run.  But,  if  any  estate,  be  it  ever  so  small,  is 
always  ready,  from  its  commencement  to  its  end,  to 
come  into  possession  the  moment  the  prior  estates,  be 
they  what  they  may,  happen  to  determine, — it  is  then 
a  vested  remainder,  and  recognised  in  law  as  an  estate 
grantable  by  deed  {ii).  It  would  be  an  estate  in  posses- 
sion, were  it  not  that  other  estates  have  a  prior  claim  ; 
and  their  priority  alone  postpones,  or  perhaps  may 
entirely  pi'event  possession  being  taken  by  the  re- 
mainderman. The  gift  is  immediate  ;  but  the  enjoy- 
ment must  necessarily  depend  on  the  determination 
of  the  estates  of  those  who  have  a  prior  right  to  the 
possession. 


One  person 
may  have 
more  than 
one  estate. 


In  all  the  cases  which  we  have  as  yet  considered, 
each  of  the  remainders  has  belonged  to  a  different 
person.  No  one  person  has  had  more  than  one  estate. 
A.,  B.  and  C.  may  each  have  had  estates  for  Hfe  ;  or  the 
one  may  have  had  a  term  of  years,  the  other  an  estate 
for  life,  and  the  last  a  remainder  in  tail  or  in  fee  simple. 
But  no  one  of  them  has  as  yet  had  more  than  one 
estate.  It  is  possible,  however,  that  one  person 
may  have,  under  certain  circumstances,  more  than  one 
estate  in  the  same  land  at  the  same  time, — one  of  his 
estates  being  in  possession,  and  the  other  in  remainder. 


{n)  Fearne,O.E.216;  2Prest. 
Abst.  113  ;  Co.  Litt.  265  a,n.  (2) ; 


and  consider  Cardigan  v.  Ciirzoti 
Howe,  1901,  2  Vh.  -479. 
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or  perhaps  all  of  thorn  being  remainders.     The  limit a- 

tion  of  a  remainder  in  tail,  or  in  fee  simple  to  a  person 

who  has  ahead}'^  an  estate  of  freehold,  as  for  life,  is 

governed  by  a  rule  of  law,  known  by  the  name  of  the 

rule  in  SJielleijs  case, — so  called  from  a  celebrated  case  Rule  in 

in  Lord  Coke's  time,  in  which  the  subject  was  much'  "'  '^J^'^^^''- 

discussed  (o), — although  the  rule  itself  is  of  ver}''  ancient 

date  {f).     As   this  rule  is  generally  supposed   to   be 

highly  technical,  and  founded  on  principles  not  easily 

to  be  perceived,  it  may  be  well  to  proceed  gradually 

in  the  attempt  to  explain  it. 

We  have  seen  that,  according  to  feudal  law,  the  Grantee  of  a 
grantee  of  an  hereditary  fief  was  considered  as  being  i.ec4i(Ie(l  as' 
entitled  during  personal  eniovment  onlv,  that  is.  for  ^=''^'"" '*"!>' 
his  ]if(*  ;  while  Ins  licii'  was  )'egarded  as  luniiig  been  interest. 
endowed  with  a  sul)stantia,l  interest  in  the  land.  And 
these  conceptions  seem  to  have  been  imported  into 
English  law  along  with  the  principle  of  tenure  (5).  In 
early  times  after  the  Conquest  therefore,  if  a  grant  of 
land  were  made  to  a  man  and  his  heirs,  his  heir,  on 
his  death,  became  entitled  ;  and  it  was  not  in  the  power 
of  the  ancestor  to  prevent  the  descent  of  his  estate 
accordingly.  He  could  not  sell  it  without  the  consent 
of  his  lord  :  much  less  could  he  then  devise  it  by  his 
will.  The  ownership  of  an  estate  in  fee  simple  was 
then  but  little  more  advantageous  than  the  possessi(jn 
of  a  life  interest  at  the  present  day.  The  powers  of 
ahenation  belonging  to  suoii  ownership,  together  wifii 
the  Habihties  to  which  it  is  subject,  have  almost  all 
been  of  slow  and  gradual  growth,  as  lias  already 
been  pointed  oul  in  (liftViciit  parts  of  tlie  picceding 
chapters  (r).  A  tenant  in  tcf  simple  was,  aeeoidiii.Lrly. 
a  person  who  held  lo  him  and  his  heirs;  that  is.  the 
land  was  given  lo  him  to  hohl  for  his  life,  and  td  his 

[o)  Shdlo/.s   aisr,    1  Rep.    W,  ll.    (c)  ;     :{S     K,|u.     III.    L'I.  ;      Id 

]04.  K(i\\.  111.  '.». 

(l>)   V.    I'..    IS    K,lw.  II.    r)77.           (v)  .!«/'■.  p.  1)7. 

Iraiislated    7    -Man.    ^-  (ir.    !»4I,           (r)  .4 h^-,  pp.  (Hi— 75.  si.  271  .«y. 
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heirs,  to  hold  after  his  decease.  It  cannot,  therefore, 
bo  wondered  at,  that  a  gift,  expressly  in  these  terms. 
To  A.  for  his  "  To  A.  for  his  life,  and  after  his  decease  to  his  heirs," 
his'd^ceasc  to  ^hould  have  been  anciently  regarded  as  identical  with 
his  hoirs.  ^  gift  to  A.  and  his  heirs,  that  is,  a  gift  in  fee  simple. 
Nor,  if  such  was  the  law  foinierly,  can  it  be  matter  of 
surprise  that  the  same  rule  should  have  continued  to 
prevail  up  to  the  present  time.  Such  indeed  has  been 
the  case.  Notwithstanding  the  vast  power  of  ahenation 
now  possessed  by  a  tenant  in  fee  simple,  and  the  great 
liabihty  of  such  an  estate  to  involuntary  alienation  for 
the  purpose  of  satisfying  the  debts  of  the  present  tenant, 
the  same  rule  still  holds  ;  and  a  grant  to  A.  for  his  Ufe, 
and  after  his  decease  to  his  heirs,  will  now  convey  to 
him  an  estate  in  fee  simple,  with  all  its  incidents  ;  and 
in  the  same  manner  a  grant  to  A.  for  his  life,  and  after 
his  decease  to  the  heirs  of  his  body,  will  now  convey  to 
him  an  estate  tail  as  effectually  as  a  grant  to  him  and 
the  heirs  of  his  body.  In  these  cases,  therefore,  as  weU 
as  in  ordinary  hmitations  to  A.  and  his  heirs,  or  to  A. 
and  the  heirs  of  his  body,  the  words  heirs  and  heirs  of 
his  body  are  said  to  be  words  of  liinitation ;  that  is, 
words  wiiich  limit  or  mark  out  the  estate  to  be  taken 
ByTh"e'grantee  (s).  At  the  present  day,  when  Ihb  hoii* 
is- perhaps  the  last  person  likely  to  get  the  estate,  those 
words  of  hmitation  are  regarded  simply  as  formal  means 
of  conferring  powers  and  privileges  on  the  grantee — as 
mere  technicalities  and  nothing  more.  But,  in  ancient 
times,  these  same  words  of  hmitation  really  meant  what 
they  said,  and  gave  the  estate  to  the  heirs,  or  the  heirs 
of  the  body  of  the  grantee,  after  his  decease,  according 
to  the  letter  of  the  gift.  The  circumstance,  that  a 
man's  estate  was  to  go  to  his  heir,  was  the  very  thing 
which,  afterwards,  enabled  him  to  convey  to  another  an 
estate  in  fee  simple  (t).     And  the  circumstance,  that  it 


Words  of 
limitation. 


{s)  See    ante,    pp.    147—149 ; 
Perrin  v.   Blake,  4  Burr.  2570; 


ante,  p.  255. 
it)  Ante,  p.  70. 
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was  to  go  to  the  heir  of  his  body,  was  that  which  alone 
enabled  him,  in  after  times,  to  bar  an  estate  tail  and 
dispose  of  the  lands  entailed  by  means  of  a  common 
recovery. 

Having  proceeded  thus  far,  we  have  already 
mastered  the  first  branch  of  the  rule  in  SJielleifs  case,  Rule  in 
namely,  that  which  relates  to  estates  in  possession,  fg  to'^estates'^' 
This  part  of  the  rule  is,  in  fact,  a  mere  enunciation  '"  possession, 
of  the  proposition  already  explained,  that  when  the 
ancestor,  by  any  gift  or  conveyance,  takes  an  estate 
for  life,  and  in  the  same  gift  or  conveyance,  an  estate 
is  immediately  limited  to  his  heirs  in  fee  or  in  tail,  the 
words  "  to  his  heirs  "  are  words  of  limitation  of  the 
estate  of  the  ancestor.  Suppose,  however,  that  it  As  to  estates 
should  anciently  have  been  wished  to  interpose  between 
the  enjoyment  of  the  lands  by  the  ancestor  and  the 
enjoyment  by  the  heir,  the  possession  of  some  other 
party  for  some  limited  estate,  as  for  his  own  life.  Thus, 
let  the  estate  have  been  given  to  A.  and  his  heirs,  but 
with  a  vested  estate  to  B.  for  his  own  life,  to  take  effect 
in  possession  next  after  the  decease  of  A. — thus  suspend- 
ing the  enjoyment  of  the  lands  by  the  heir  of  A.,  until 
after  the  determination  of  the  life  estate  of  B.  In  such 
a  case  it  is  evident  that  B.  would  have  had  a  vested 
estate  for  his  life,  in  remainder,  expectant  on  the 
decease  of  A.  ;  and  the  manner  in  which  such  remainder 
would  have  been  limited,  would,  as  we  have  seen  (u), 
have  been  to  A.  for  his  life,  and  after  his  decease  to  B. 
for  his  life.  The  only  question  then  remaining  would 
be  as  to  the  mode  of  expressing  llic  rest  of  his  inlen- 
tion, — namely,  that,  sul)ject  lo  li.'s  life  estate,  A.  should 
liave  an  estate  in  fee  simple.  To  this  casr  Ihc  same 
reasoning  applies,  as  we  have  alrrady  made  use  of  in 
the  case  of  an  estate  to  A.  for  his  life,  and  after  liis 
decease  to  his  heirs.     For  an  estate  in  fee  simple  i-^  .-m 

(»)  Ante,  p.  34fl. 
W.IM'.  -;'» 
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estate,  by  iis  very  lonns,  to  a  man  and  his  hoirs.  But, 
in  the  present  case,  A.  would  have  ah'oad}'  had  liis  estate 
given  him  by  the  first  hmitation  to  himself  for  his  life  ; 
nothing,  therefore,  would  remain  but  to  give  the  estate 
to  his  heirs,  in  order  to  complete  the  fee  simple.  The 
last  remainder  would,  therefore,  be  to  the  heirs  of  A.  ; 
and  the  hmitations  would  run  thus  :  "  To  A.  for  his 
Ufe,  and  after  his  decease  to  B.  for  his  hfe,  and  after 
his  decease  to  the  heirs  of  A."  The  heir,  in  this  case, 
would  not  have  taken  any  estate  independently  of  his 
ancestor,  any  more  than  in  the  common  limitation  to 
A.  and  his  heirs  :  the  heir  would  have  claimed  the 
estate  only  by  its  descent  from  his  ancestor,  who  had 
previously  enjoyed  it  during  his  life  :  and  the  inter- 
position of  the  estate  of  B.  would  have  merely  postponed 
that  enjoyment  by  the  heir,  wdiich  would  otherwise 
have  been  immediate.  But  we  have  seen  that  the  very 
circumstance  of  a  man's  having  an  estate  which  is  to 
go  to  his  heir  will  now  give  him  a  power  of  ahenation 
either  by  deed  or  wall,  and  enable  him  altogether  to 
defeat  his  heir's  expectations.  And,  in  a  case  hke  the 
present,  the  same  privilege  will  now  be  enjoyed  by  A.  ; 
for,  whilst  he  cannot  by  any  means  defeat  the  vested 
I'Smnindei-  Belonging  to  B.  for  his  life,  he  may^_suJ]i^Gr 
.  to  B.'s  life  interest,  dispose  of  the  W'hole  fee  simj^le  at 
his  own  discretion.  A.  therefore  will  now  have  in  these 
lands",'so  long  as  B.  Uves,  two  estates,  one  in  possession 
and  the  other  in  remainder.  In  possession  A.  has. 
with  regard  to  B.,  an  estate  only  for  his  own  life.  In 
remainder,  expectant  on  the  decease  of  B.,  he  has,  in 
consequence  of  his  life  interest  being  followed  by  a 
limitation  to  his  heirs,  a  complete  estate  in  fee  simple. 
The  right  of  B.  to  the  possession,  after  A.'s  decease, 
is  the  only  thing  which  keeps  the  estate  apart,  and 
divides  it,  as  it  were,  in  two.  If,  therefore,  B.  should 
die  during  A.'s  life,  A.  will  be  tenant  for  his  own  life 
with  an  immediate  remainder  to  his  heirs ;    in  other 
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words,  be  will  be  tenant  to  bimself  and  bis  heirs,  and 
will  enjoy,  witbout  any  interruption,  all  the  privileges 
belonging  to  a  tenant  in  fee  simple. 

By  a  parity  of  reasoning  a  similar  result  Avould  Remaiiuler  to 
follow,  if  the  remainder  were  to  the  heirs  of  the  body  ^^l  i^^',)^, 
of  A.,  or  for  an  estate  in  tail,  instead  of  an  estate  in 
fee  simple.  The  limitation  to  the  heirs  of  the  body  of 
A.  would  coalesce,  as  it  is  said,  with  his  life  estate,  and 
give  him  an  estate  tail  in  remainder,  expectant  on  the 
decease  of  B.  ;  and  if  B.  were  to  die  during  his  life- 
time, A.  would  become  a  complete  tenant  in  tail  in 
possession. 

The  example  we  have  chosen,  of  an  intermediate  -^"y  mnniKr 
estate  to  B.  for  life,  is  founded  on  a  principle  evidently  inteipos.-.     " 
applicable  to  any  number  of  intermediate  estates,  inter- 
posed between  the  enjoyment  of  the  ancestor  and  that 
of  his  heir.     Nor  is  it  at  all  necessary  that  all  these 
estates  should  be  for  life  only  ;   for  some  of  them  may 
be  larger  estates,   as   estates  in   tail.     For  instance,  rnioinn-cliaiP 
suppose  lands  given  to  A.  for  his  life,  and  after  his|    '^ " 
decease  to  B.  and  the  heirs  of  bis  body,  and  in  (h-fault 
of  such  issue  (which  is  the  method  of  expressing  a 
remainder  after  an  estate  tail),  to  the  heirs  of  A.     In 
this  case  A.  will  have  an  estate  for  life  in  possession, 
with  an  estate  in  fee  simple  in  remainder,  expectant  on  1 
the  determination  of  B.'s  estate  tail.     An  important  Rxiimph 
case  of  this  kind  aiose  in  the  reign  of  Edward  111.  (.r). 
Lands  wcru  givi'ii  (o  one  -lohn  de  Sutton  for  his  life, 
the  remainder,  after  his  decease,  to  John  his  son,  and 
Eline,  the  wife  of  John  the  son,  and  tlu*  heirs  of  their 
bodies  ;   and  in  default  of  such  issue,  to  tlif  lij^dit  heirs 
of  John  the  father.     John  the  father  died  lirst  ;   then, 
John  and  EUne  entered  into  possession.     John  the  son 
then  died,  and  afterwards  EHne  his  wife,  wit  houi  leaving 

{x)  Prom-sl  of  Beirrlo/\i  C(i<i .  \.   I'..   Ki  Ivlw.  III.  '.l.     S.-.-  I  TVcst. 
Estates,  304. 
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any  heir  of  her  body.  R.,  another  son,  and  heir  at  law 
of  John  de  Sutton,  the  father,  then  entered.  And  it 
was  decided  by  all  the  Justices  that  he  was  liable  to  pay 
a  relief  (y)  to  the  chief  lord  of  the  fee,  on  account  of  the 
descent  of  the  lands  to  himself  from  John  the  father. 
Thorpe,  who  seems  to  have  been  a  judge,  thus  ex- 
plained the  reason  of  the  decision  : — "  You  are  in  as 
heir  to  your  father,  and  your  brother  [father  ?]  had  the 
freehold  before  ;  at  which  time,  if  John  his  son  and 
Eline  had  died  [without  issue]  in  his  lifetimej  he  would  j 
have  been  tenant  in  fee  simple." 

Where  the  The  same  principles  will  apply  where  the  first  estate 

an  estate  tail.  ^^  ^'^'^  estate  in  tail,  instead  of  an  estate  for  life.  Thus, 
suppose  lands  to  be  given  to  A.  and  the  heirs  male  of 
his  body  begotten,  and  in  default  of  such  issue,  to  the 
heirs  female  of  his  body  begotten  (z).  Here,  in  default 
of  male  heirs  of  the  body  of  A.,  the  heirs  female  will 
inherit  from  their  ancestor  the  estate  in  tail  female, 
which  by  the  gift  had  vested  in  him.  There  is  no  need 
to  repeat  the  estate  which  the  ancestor  enjoys  for  his 
life,  and  to  limit  the  lands,  in  default  of  heirs  male,  to 
him  and  to  the  heirs  female  of  his  body  begotten.  This 
part  of  his  estate  in  tail  female  has  been  akeady  given 
to  him  in  hmiting  the  estate  in  tail  male.  The  heirs 
female,  being  mentioned  in  the  gift,  will  be  supposed  to 
take  the  lands  as  heirs,  that  is,  by.  descent  from  their 
ancestor,  in  whom  an  estate  in  tail  female  must  conse- 
quently be  vested  in  his  hfetime.  For  the  same  rule, 
founded  on  the  same  principle,  will  apply  in  every 
instance  ;  and  this  rule  is  no  other  than  the  rule  in 
Rule  in  Shellet/s  case,  wliich  lays  it  down  for  law,  that  when 

8heUey\-i  case,  t^g  anccstor,  by  any  gift  or  conveyance,  takes  an  estate 
of  freehold,  and,  in  the  same  gift  or  conveyance,  an 
estate  is  hmited,  eiilier  mediately  .or  immediately,  to  his 
heirs  in  fee  or  in  tail,  the  words  "  the  heirs  "  are  words 

(y)  Ante,  p.  47.  (2)  Litt.  s.  719  ;  Co.  Litt.  376  b. 
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oi'  limitation  of  the  estate  of  the  ancestor.     The  heir, 
if  he  should  take  any  interest,  must  take  as  heir  by 
descent  from  his  ancestor;    for  he  is  not  constituted, ^ 
by  the  words  of  the  gift  or  conveyance,  a  purchaser  of 
any  separate  and  independent  estate  for  himself. 

The  rule,  it  will  be  observed,  requires  that  an  estate  Ancestor  need 
of  freehold  merely  should  be  taken  by  the  ancestor,  "jJifcYoVlhe 
and  not  necessarilv  an  estate  for  the  whole  of  his  own  wIkjIc  of  his 

.  life 

life  or  in  tail.  In  the  examples  we  have  given,  the 
ancestor  has  had  an  estate  at  least  for  his  own  hfe, 
and  the  enjoyment  of  the  lands  by  other  parties  has 
postponed  the  enjoyment  by  his  heirs.  But  the 
ancestor  himself,  as  well  as  his  heirs,  may  be  deprived 
of  possession  for  a  time  ;  and  yet  an  estate  in  fee 
simple  or  fee  tail  may  be  effectually  vested  in  the 
ancestor,  subject  to  such  deprivation.  For  instance, 
suppose  lands  to  be  given  to  A.,  a  widow,  during  her 
hfe,  provided  she  continue  a  widow  and  unmarried, 
and  after  her  marriage,  to  B.  and  Ids  heirs  during  her 
life,  and  after  her  decease,  to  her  heirs.  Here,  A.  has 
an  estate  in  fee  simple,  subject  to  the  remainder  to  B. 
for  her  Hfe,  expectant  on  the  event  of  her  nuirrying 
again  {a).  For  to  apply  to  this  case  the  same  reason- 
ing as  to  the  former  ones,  A.  has  still  an  estate  to  her 
and  to  her  heirs.  She  has  the  freehold  or  feudal 
possession,  and,  after  her  decease,  her  heirs  are  to  have 
the  same.  It  matters  not  to  them  that  a  stranger  may 
take  it  for  a  while.  The  terms  of  the  gift  declare  that 
what  was  once  enjoyed  by  the  ancestor  shall  afterwards 
be  enjoyed  by  the  heirs  of  such  ancestor.  These  very 
terms  then  make  an  estate  in  fee  simple,  with  all  its 
incidental  powers  of  alienation,  controlled  only  1)\  the 
rights  of  B.  in  respect  of  the  estate  conferred  on  him 
by  the  same  gift. 

But  if  the  ancestor  should  take  no  estate  of  freehold 

(o)  Cuiiid  V.  rrice,  12  Vus.  b"J. 
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Whfio  the  under  the  gift,  but  the  land  should  be  granted  oidy  lo 
im'State  of '  l^i«  lieirs,  a  very  different  effect  would  be  produced,  in 
fieohuid.  such  a  casG  a  most  material  part  of  the  definition  of  an 
estate  in  fee  simple  would  be  wanting.  For  an  estate 
in  fee  simple  is  an  estate  given  to  a  man  and  his  heirs, 
and  not  merely  to  the  heirs  of  a  man.  The  ancestor, 
to  whose  heirs  the  lands  were  granted,  would  accord- 
ingly take  no  estate  or  interest  by  reason  of  the  gift 
to  his  heirs.  But  the  gift,  if  it  should  over  take  effect, 
would  be  a  future  contingent  estate  for  the  person 
who,  at  the  ancestor's  decease,  should  answer  the 
description  of  heir  to  his  freehold  estates.  The  gift 
would  accordingly  fall  within  the  class  of  future 
estates,  of  which  an  explanation  is  endeavoured  to  be 
given  in  the  next  chapter  (h). 


Devolution  on 
death  of 
reversion  or 
remainder 
in  fee. 


A  reversion  or  vested  remainder  in  fee  simple  is 
alienable,  during  the  continuance  of  the  particular 
estate,  not  only  by  deed  of  grant  (c),  but  also  by 
will  {d)  ;  and  if  the  reversioner  or  remainderman  or 
his  heir  should  die  intestate,  the  reversion  or  remainder 
would  descend  to  the  heir  of  the  last  purchaser  (c)  in 
the  same  manner  as  an  estate  in  fee  simple  in  posses- 
sion (/).  On  the  death  after  the  year  1897  of  a 
reversioner  or  remainderman  entitled  in  fee  simple, 
his  estate  vests,  notwithstanding  any  testamentary 
disposition,    in    his    executors    or    administrator    in 


(b)  The  most  concise  account 
of  the  rule  m  Shelley^s  case, 
together  with  the  principal  dis- 
tinctions which  it  involves,  is 
that  given  by  Mr.  Watkins  in  his 
Essay  on  the  Law  of  Descents, 
pp.  154  sq.  (194,  4th  ed.).  It 
has  been  held  that  a  limitation 
by  deed  to  the  use  of  A.  for  life, 
and  after  A.'s  death,  to  the  use 
of  the  heir  at  law  (in  the  singular) 
of  A.,  does  not  confer  on  A.  an 
estate  in  fee  simple,  but  gives 
to  A.  a  life  estate  only  with  a 
contingent  remainder  to  the 
person  who  shall   be  A.'s    heir, 


for  his  life  ;   lie  Davison''s  Settle- 
tnent,  1913,  2  Ch.  498. 

(c)  Ante,  pp.  31,  32,  145,  151, 
335,  339,  349. 

(d)  Ante,  p.  247;  1  Jarm. 
Wills,  65  sq.,  955,  6th  ed. 

(e)  In  the  case  of  a  remainder, 
the  original  grantee  in  remainder 
is  of  course  the  purchaser ;  see 
ante,  pp.  228—230,  346. 

(/)  Ante,  pp.  220—245.  As 
to  the  descent  of  a  reversion  of 
remainder  in  fee  before  the  In- 
heritance Act,  1833,  see  Williams 
on  Seisin,  67  sq. 
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trust,  subject  to  tliu  payiuuut  of  his  debts  {y)  and 
testamentary  or  administration  expenses,  for  the  heir 
or  devisee,  as  in  the  case  of  a  fee  simple  in  posses- 
sion (/(-).  As  we  have  seen  (i),  an  estate  tail  in  remainder  Estates  tail 
cannot,  as  a  rule,  be  barred  without  the  consent  of  the  *"  •^«"i^">^^'i'- 
protector  of  the  settlement ;  it  is  not  devisable,  and 
it  descends  in  the  same  manner  as  an  estate  tail  in 
possession  (k). 

(g)  A  reversion  or  remainder  ante,    p.    28G ;    2^05^     Vmt    II., 

in  fee  was  made  assets  for  pay-  Ch.  iv. 

mcnt   of   the   deceased   owner's  (/()  -I)//!",  pp.  2!),  57,  75.  8<),  87, 

debts  by  stat.  3  &  4  AVill.  IV.  IJO,  133,  139,  187,  I'Jl,  2(J!t,  221, 

0.    104,    equally    \\ith.    his    fee  22G,  2G1,  294,  324. 

simple    estates    in    possession  ;  (i)  Ante,  pp.  103 — 105. 

(k)  Ante,  pp.  107,  110,  227.     Under  the  Finance  Act,  19)0,  a  duty,  llcvcrsion 
called  reversion  duty,  is  charged  on  the  value  of  the  benefit  accruing  duty, 
to  the  lessor  by  reason  of  the  determination  of  any  lease  or  under- 
lease, whether  for  years  or  life  or  lives,  of  land  ;  except  in  the  following 
cases  : — 

(1)  Where  in  the  case  of  a  reversion  to  a  lease  purchased  before 
the  .30th  April,  1909,  the  lease  on  which  the  reversion  is  expectant 
determines  within  forty  years  of  the  date  of  the  purchase  ;  provided 
tliat  this  exemption  does  not  apply  where  the  lease  is  dcterminetl 
within  forty  j^ears  by  agreement  between  the  lessor  and  the  lessee, 
whether  express  or  implied,  not  contained  in  the  lease  itself,  unless 
the  lease  would,  apart  from  any  such  agreement,  have  determined 
within  that  period. 

(2)  Where  the  land  is  at  the  time  of  the  determination  of  the 
lease  agricultural  land. 

(3)  Where  the  original  term  of  the  lease  did  not  exceed  twenty-one 
j'ears. 

(4)  Where  the  interest  of  the  lessor  expectant  on  the  determina- 
tion of  the  lease  is  a  leasehold  interest  which  does  not  cxcecil  that 
number  of  years. 

(5)  Where  the  lease  is  determined  in  pursuance  of  an  agreement 
between  the  lessor  and  the  lessee  for  tlie  acquisition  l^y  the  lessee 
of  the  lessor's  interest,  and  the  lease  has  at  the  time  of  its  determina- 
tion at  least  fifty  years  to  run,  and  tlie  total  value  of  the  lanil  does 
not  exceed  £500. 

Reversion  duty  is  a  Crown  debt  payal)le  by  the  person  in  whom 
the  lessor's  interest  was  vested  immediately  before  the  expiration  of 
tlu'  term,  or  if  the  lease  has  dcterminetl  (as  by  surrender  or  merger) 
before  that  time,  immediately  before  (he  transaction  or  event  in 
consequence  (jf  which  the  lease  has  tlctcrinined.  I{ut  it  does  not 
appear  that  tlu^  duty  is  made  a  charge  on  the  estate  in  reversion, 
whereof  the  falling  into  possession  gives  rise  to  the  claim  for  thf 
duty.  See  stats.  10  Edw.  Vll.  e.  8,  .ss.  13—15.  41  ;  1  Ceo.  \.y.  2, 
s.  3;  Inland  Bcvenuc  Cuiinnlssioncru  v.  FilzWiUiuvi;  1!H3.  2  K.  U. 
593  ;  Inltind  Revenue  Conunlnsiontrn  v.  Anijlcsri/,  1913,  .3  K.  15.  t>2  ; 
Inland  /ietrnue  Cmnmis'^ionrrs  v.  Grihhlr.  ih.  212  ;  Slrpniij  and  How 
Educational  Foundidion  (lonrnor.s  v.  Intnnd  linxnuc  Coinmi/iisiviin.'i, 
ib.  570. 
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CHAPTEll   11. 

OF   A    CONTINGENT    REMAINDER. 

Hitherto  we  have  observed  a  very  extensive  power 
of  alienation  possessed  by  a  tenant  in  fee  simple.     He 
might  make  an  immediate  grant,  not  of  one  estate 
merely,  or  two,  but  of  as  many  as  he  might  please, 
provided  he  ascertained  the  order  in  which  his  grantees 
were  to  take  possession  (a).     This  power  of  ahenation, 
it  will  be  observed,  might  in  some  degree  render  less 
easy  the  ahenation  of  the  land  at  a  future  time  ;    for 
it  is  plain  that  no  sale  could  be  made  of  an  unin- 
cumbered estate  in  fee  simple  in  the  lands,   unless 
every  owner  of  each  of  these  estates  would  concur  in 
the  sale,  and  convey  his  individual  interest,  Avhether 
he  were  the  particular  tenant,  or  the  owner  of  any 
one  of  the  estates  in  remainder  {h).     But  if  all  these 
owners  were  to  concur,  a  vahd  conveyance  of  an  estate 
Vested  re-      in  fee  simple  could  at  any  time  be  made.     The  exercise 
iK)t  rcndeA'he  ^^  ^^^^  powcr  of  alienation  in  the  creation  of  vested 
land  iiuUien-    remainders,  did  not,  therefore,  withdraw  the  land  for 
a  moment  from  that  constant  liabiUty  to  complete 
alienation,   wliicli  it   has   been   the  sound   policy   of 
modern  law  as  nnich  as  possible  to  encourage. 

But,  great  as  is  the  power  thus  possessed,  the  law 
has  granted  to  a  tenant  in  fee  simple,  and  to  every 
other  owner  to  the  extent  of  his  estate,  a  greater  power 
Future  still.     YoY,  it  enables  him,  under  certain  restrictions, 

to  grant  estates  to  commence  in  interest,  and  not  in 
possession  merely,  at  a  future  time.     So  that  during 

(«)  Ante,  pp.  3-18—351.  (6)  See  ante,  p.  U'J. 
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iliG  period  which  may  olapsc  before  the  commeuconieut 
of  such  estates,  the  land  may  be  withdrawn  from  its 
former  habihty  to  complete  ahenation,  and  be  tied  up 
for  the  benefit  of  those  who  may  become  the  OAvners 
of  such  future  estates.  The  power  of  ahenation  is 
thus  allowed  to  be  exercised  in  some  degree  to  its  own 
destruction.  For,  till  such  future  estates  come  into 
existence,  they  may  have  no  owners  to  convey  them. 
Of  these  future  estates  there  are  two  kinds,  a  con-  Two  kinds, 
tingent  remainder,  and  an  executory  interest.  The 
formoL'  is  allowed  to  be  created  liy  any  mode  of  con- 
veyance. The  latter  can  arise  only  by  the  instru- 
mentahty  of  a  will,  or  of  a  use  executed,  or  made  into 
an  estate  by  the  Statute  of  Uses.  The  nature  of  an 
executory  interest  will  be  explained  in  the  nexl 
chapter.  The  present  will  be  devoted  to  contingent 
remainders  (c). 

The  simphcity  of  the  common  huv  allowed  of  the  ('(.niiji^^cnL 
creation  of  no  other  estates  than  particular  estates,  ^^"^""^'^ 
followed  by  the  vested  remainders,  which  have  already  anciently 
occupied  our  attention.     A  contingent  remainder — a      ° 
remainder  not  vested,  and  which  never  might  vest- 
was  long  regarded  as  illegal-.     Down  to  the  reign  of 
Henry  VI.  not  one  instance  is  to  be  found  of  a  con- 
tingent   remainder    being   held    vaUd  [d).     The    early 
authorities  on  the  contrary  are  rather  opposed  to  such 
a  conclusion  (r).     And,  at  a  later  period,  the  authorily 

(c)  Cuntingt'iitrciuainilcrswcre  tingent  remainders.  See  'I'liird 
aholi.slied  ]>y  stat.  7  &  8  Viet.  liepoit  of  Ileal  rrolHTt^y  Coni- 
c.  70,  s.  8,  but  weie  revived  by  nii.ssioners,  p.  2.'{  ;  1  Stepii.  L\nu. 
stat.  8  &  !)  Vict.  c.  106,  s.  1,  015,  n.  (c),  8th  ed.  And  an 
l)y  which  the  former  Act,  so  far  attempt  to  create  a  contingent 
as  it  abolished  contingent  re-  remainder  appears  in  an  un- 
mainders,  was  repealed  as  from  dated  deed  in  Mad.  Form.  An^d., 
llie  time  of  its  taking  efTc.t.  No.     Jlllo,     p.     'Mrt.     See.     t...., 

(d)  'Vhv  reader  .should  be  Jkact.  fo.  13  a  ;  Heta,  f...  I7'.t  ; 
informed  that  this  assertion  is  Uritton  (ed.  Nichols),  i.  L':il  and 
grounded  only  on  the  author's  n.  (^•),  and  Introd.  l.\.  I.\iii. 
researches.  Formerly  tiie  general  ('')  V.  !?.  11  Hen.  1\'.  71,  pi. 
opinion  aijjtcar.s  lo  ha\e  Iteen  in  II  ;  in  \\lii<ii  vaav  a  remaindir 
favour  of  the  antiiiuity  of  con-  lu  tiic  riglit  heirs  of  iv  man  u/io 
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of  Liiilcion  is  express  (/),  that  every  remainder,  which 
begiimeth  by  a  deed,  must  bo  in  him  to  whom  it  is 
hmited,  before  hvery  of  seisin  is  made  to  him  who  is 
to  have  the  immediate  freehold.  It  appears,  however, 
to  have  been  adjudged,  in  the  reign  of  Henry  VI.,  that 
if  land  be  given  to  a  man  for  his  hfe,  with  remainder 
to  the  right  heirs  of  another  who  is  living,  and  who 
afterwards  dies,  and  then  the  tenant  for  Hfe  dies,  the 
heir  of  the  stranger  shall  have  this  land  ;  and  yet  it 
was  said  that,  at  the  time  of  the  grant,  the  remainder 
was  in  a  numner  void  {g).  This  decision  ultimately 
Gift  to  A.  for  prevailed.  And  the  same  case  is  accordingly  put  by 
maiadci-to'  l*«i'kins,  who  lays  it  down,  that  if  land  be  leased  to 
the  right  heirs  A.  for  life,  the  remainder  to  the  right  heirs  of  J.  S. 
who  is  alive  at  the  time  of  the  lease,  this  remainder  is 
good,  because  there  is  one  named  in  the  lease  (namely. 


was  dead  before  the  remainder  was 
limited,  was  held  to  vest  by  pur- 
t:liase  in  the  person  who  was  heir. 
But  it  Avas  said  by  Han  key,  J., 
that  if  a  gift  were  made  to  one 
for  his  life,  with  remainder  to 
the  right  heirs  of  a  man  who  teas 
living,  the  remainder  would  be 
void,  because  the  fee  ought  to 
pass  immediately  to  him  to 
whom  it  was  limited.  Note,  also, 
that  in  3IandeviUe''s  case  (Co. 
Litt.  26  b),  which  is  an  ancient 
case  of  the  heir  of  the  body 
taking  by  purchase,  the  ancestor 
was  dead  at  the  time  of  the  gift. 
The  cases  of  rents  are  not 
apposite,  as  a  diversity  was 
long  taken  between  a  grant  of  a 
rent  and  a  conveyance  of  the 
freehold.  The  decision  in  H. 
7  Hen.  IV.  6  b,  pi.  2,  cited  in 
Archer's  case  (1  Rep.  66  b),  was 
on  a  case  of  a  rent-charge.  The 
authority  of  P.  11  Rich.  IT.  Fitz. 
Abr.  tit.  Detinue,  46,  which  is 
cited  in  Archer's  case  (1  Rep. 
67  a),  and  in  Chudleic/h^s  case 
(1  Rep.  135  b),  as  well  as  in  the 
margin  of  Co.  Litt.  378  a,  is 
merely  a  statement  by  the  judge 
of  the  opinion  of  the  counsel 
against  whom  the  decision  was 


made.  It  runs  as  follows : — 
"  Cherton  to  Rykhil — You  think 
{vous  qiiides)  that  inasmuch  as 
A.  S.  was  living  at  the  time  of 
the  remainder  being  limited,  that 
if  he  was  dead  at  the  time  of  the 
remainder  falling  in,  and  had  a 
right  heir  at  the  time  of  the 
remainder  fallmg  in,  that  the  re- 
mainder would  be  good  enough  ? 
Rykhil — Yes,  Sir. — And  after- 
wards in  Trinity  Term,  judg- 
ment was  given  in  favour  of  Wad 
[the  opposite  counsel] :  quod  nota 
bene.'' 

It  is  curious  that  so  much 
pains  (should  have  been  taken  by 
modern  lawyers  to  explain  the 
reasons  A\hy  a  remamdcr  to  the 
heirs  of  a  person  who  takes  a 
prior  estate  of  freehold,  should 
not  have  been  held  to  be  a  con- 
tingent remamder  (see  Eearne, 
C.  R.  83  sq.),  when  the  construc- 
tion adoptecl  (subsequently  called 
tlie  rule  in  iShelley's  case)  was 
decided  on  before  contingent 
remainders  Avere  allowed. 

(/)  Litt.  s.  721  ;  see  also  M. 
27  Hen.  YIII.  24  a,  pi.  2. 

(g)  Year  Book.  9  Hen.  VI. 
24  a  ;  H.  32  Hen.  VI.  Fitz.  Abr. 
tit.  Feoffments  and  Faits,  99. 


0¥    A    CONTINGENT    KEMAINDEU. 


5)G^] 


II 


A.  llio  lessee  for  life),  who  may  take  immeclialelv  in 
the  beginning  of  the  lease  (/().  This  appears  to  liaA'e 
been  the  first  instance  in  which  a  contingent  remainder 
was  allowed.  In  this  case  J.  S.  takes  no  estate  at 
all ;  A.  has  a  life  interest ;  and,  so  long  as  J.  S.  is 
living,  the  remainder  in  fee  does  not  vest  in  any  person 
under  the  gift ;  for  the  maxim  is  nofio  est  liceres  viveuUs, 
and  J.  S.  being  alive,  there  is  no  such  person  hving  as 
his  heir.  Here,  accordingly,  is  a  future  estate  which 
wdll  have  no  existence  until  the  decease  of  J.  S.  ;  if, 
hoAvever,  J.  S.  should  die  in  the  lifetime  of  A.,  and  if 
he  should  leave  an  heir,  such  heir  will  then  acquire  a 
vested  remainder  in  fee  simple,  expectant  on  A.'s  life 
interest.  But,  until  these  contingencies  happen  or 
fail,  the  limitation  to  the  right  heirs  of  J.  S.  confers 
no  present  estate  on  any  one,  but  merely  gives  rise 
to  the  prospect  of  a  future  estate,  and  creates  an 
interest  of  that  kind  which  is  known  as  a  co)ilin<jent 
remainder  (7). 

When  contingent  remainders  began  to  be  allowed,  \\\vAi  bc- 
a  question  arose,  which  is  yet  scarcely  settled,  what  J^,Xih"^  '''^ 
becomes  of  the  inheritance,  in.  such  a  case  as  this,  until  tiio 
during  the  hfe  of  J.  S.  ?    A.,  the  tenant  for  hfe,  has  but  f^;;'^'^"'"'-'"^^ 
a  life  interest ;    J.  S.  has  nothing,  and  his  heir  is  not 
yet    in    existence.     The    ancient    doctrine,    that    the 
remainder  nmst  vest  at  once  or  not  at  all,  had  been 
broken  in  upon  ;    but  the  judges  could  not  iiiakc  up 
their  minds  also  to  infringe  on  the  eoi'rcsponding  rule 

who  shall  have  died  after  that 


ippeiis. 


(h)  Perk,  s.  52. 

(«')  3  Rep.  20  a,  in  Boraston's 
case.  *The  gift  to  tlio  heirs  of 
J.  S.  has  been  tleterniincd  to  bo 
sufficient  to  confer  an  estate  in 
fee  simple  on  the  person  wlio 
may  be  his  heir,  without  any 
additional  limitation  to  the  heirs 
of  sucli  heir  ;  2  Jarni.  Wills, 
15515,  (jth  0(1.  ;  if.  ante,  p.  ;{5S, 
11.  [b).  If,  however,  the  ;.'ift  be 
made  after  the  ."Jlst  of  December, 
1833,  or  by  the  will  of  a  testator 


day,  the  land  will  descent!,  on 

tlie  decea^se  of  tlie  lieir  intestat*-.  ♦A  gift  to  (lie 

not  to  his  lieir,  but  to  the  ne.xt  heii"sof  a  man 

heir  of  J.  iS.,  in  the  .same  manner  c(>nfers  a  fee 

as  if  J.  S.  had  l)cen  first  entitk'd  .simple  on  his 

to  the  estate  ;   stat.  3  &.  \  Will,  lu-jr. 

JV.    e.    100,   .s.    ».      If   the    heirs 

taking  as  jmivhasers  under  .su<li 

a  gift    be  female,   they  take  as 

joint    tenants,    and    not    as   eo- 

parecners ;      Ouxn    v.     tlibbon.s. 

iy02,  1  Ch.  G3G  ;  see  aiUe,  p.  201. 
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In  Lord 
Coke's  time 
contingent 
remainder.s 
were  well 
established. 

The  doctrine 
now  settled. 


Mr.  Feame's 
treatise. 


that  the  fee  simple  must,  on  every  feoffment  which 
confers  an  estate  in  fee,  at  once  depart  out  of  the 
feoffor.  They,  therefore,  sagely  reconciled  the  rule 
which  they  left  standing  to  the  contingent  remainders 
which  they  had  determined  to  introduce,  by  affirming 
that,  during  the  contingency,  the  inheritance  was 
either  in  abeyance,  or  in  gremio  legis  or  else  in 
nuhihus  (k).  Modern  lawyers,  however,  venture  to 
assert  that  what  the  grantor  has  not  disposed  of  must 
remain  in  him,  and  cannot  pass  from  him  until  there 
exists  some  grantee  to  receive  it  (T).  And  when  the 
gift  is  by  way  of  use  under  the  Statute  of  Uses,  there 
is  no  doubt  that,  until  the  contingency  occurs,  the  use, 
and  with  it  the  inheritance,  result  to  the  grantor.  So, 
in  the  case  of  a  will,  the  inheritance,  until  the  con- 
tingency happens,  descends  to  the  heir  of  the  testator, 
unless  disposed  of  by  a  residuary  or  specific  devise  (m). 

But  whatever  difficulties  may  have  upset  the 
departure  from  ancient  rules,  the  necessities  of  society 
required  that  future  estates,  to  vest  in  unborn  or  un- 
ascertained persons,  should  under  certain  circumstances 
be  allowed.  And,  in  the  time  of  Lord  Coke,  the 
vahdity  of  a  gift  in  remainder,  to  become  vested  on  some 
future  contingenc}',  was  well  established.  Since  his 
day  the  doctrine  of  contingent  remainders  has  gradually 
become  settled  ;  so  that,  notwithstanding  the  uncer- 
tainty still  remaining  with  regard  to  one  or  two  points, 
the  whole  system  now  presents  a  beautiful  specimen 
of  an  endless  variety  of  complex  cases,  all  reducible  to 
a  few  plain  and  simple  principles.  To  this  desirable 
end  the  masterly  treatise  of  Mr.  Fearne  on  this  sub- 
ject (?^)  has  mainly  contributed. 


{/:)  Co.  Litt.  342  b  ;  1  P.  Wms. 
515,  516  ;  Bac.  Abr.  Remainder 
and  Reversion  (c). 

{/)  Feame,  C.  R.  361.  Sec, 
however,  2  Prest.  Abst.  100— 
107,  where  the  old  opinion  is 
maintained. 


(m)  Feame,  C.  R.  351  ;  Eger- 
ton  V.  Massey,  3  C.  B.  N.  S.  338, 
358  ;  Williams  on  Settlements, 
207—210 ;  Re  Frost,  43  Ch.  D.246. 

{/()  Fcarne's  Essay  on  the 
Learning  of  Contingent  Re- 
mainders and  Executory  Devises. 


OP    A    CONTINaENT    REMAINDER.  P>G5 

Let  US  now  obtain  an  accurate  notion  of  what  a  con- 
tingent remainder  is,  and  afterwards  consider  the  rules 
which  are  required  to  be  observed  in  its  creation.  We 
have  ah'eady  said  that  a  contingent  remainder  is  a  Dcfiuitiou  of 
future  estate.  As  distinguished  horn  an  executory  remainder" 
interest,  to  be  hereafter  spoken  of,  it  is  a  future  estate, 
which  waits  for  and  depends  on  the  determination  of 
the  estates  which  precede  it.  But,  as  distinguished 
from  a  vested  remainder,  it  is  an  estate  in  remainder, 
which  is  not  ready,  from  its  commencement  to  its  end, 
to  come  into  possession  at  any  moment  when  the  prior 
estates  may  happen  to  determine.  For  if  any  con- 
tingent remainder  should,  at  any  time,  become  thus 
ready  to  come  into  immediate  possession  whenever  the 
prior  estates  may  determine,  it  will  then  l)e  contingent 
no  longer,  but  will  at  once  become  a  vested  remainder  (o). 
For  example,  suppose  that  a  gift  be  made  to  A.,  a  Exampi,- 
bachelor,  for  his  Ufe,  and  after  the  determination  of  that 
estate,  by  forfeiture  or  otherwise  in  his  lifetime,  to  B. 
and  his  heirs  during  the  hfe  of  A.,  and  after  the  decease 
of  A.,  to  the  eldest  son  of  A.,  and  the  heirs  of  the  body 
of  such  son.  Here  we  have  two  remainders,  one  of 
which  is  vested,  and  the  other  contingent.  The  estate 
of  B.  is  vested  (p).  Why  ?  Because,  though  it  be  but 
a  small  estate,  yet  it  is  ready  from  the  Jlrst,  and,  so  long 
as  it  lasts,  continues  ready  to  come  into  possession, 
whenever  A.'s  estate  may  happen  to  determine.  There 
may  be  very  little  doubt  but  that  A.  will  connuit  no 
forfeiture,  but  will  hold  the  estate  as  long  as  he  hves. 
But,  if  his  estate  should  determine  the  moment  after 
the  grant,  or  at  any  time  inliilst  B.'s  estate  lasts,  there  is 
B.  quite  ready  to  take  possession.  B.'s  estate,  there- 
fore, is  vested.     But  the  estate  tail  to  tlie  eldest  son  of 

The  last  edition  of  this  work  lias  (o)  See  anlc,  p.  340. 

been    rendered    valuiible    bj-    an  (p)  Feame.  C.  R.  pp.  7,  n.  Ill, 

original    view    of   executory    in-  217 — 220,  2:ir> ;    Smith  v.  I'nrk- 

terests,    contained    in    a   seeond  hvrst,   IS  Yin.  Al)r.  41.3.  3  Atk. 

volume,  appended  by  tlic  learned  \'\'k  i>  I'm.  I*.  ('.  ;{."»]. 

editor,  .Mr.  .losiali  \Villiani  Sniilli. 
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A.  is  plainly  contingent.  For  A.,  boing  a  l^achelor,  has 
no  son  ;  and,  if  he  should  die  without  one,  the  estate 
tail  in  remainder  will  not  be  ready  to  come  into  posses- 
sion immediately  on  the  determination  of  the  particular 
estates  of  A.  and  B.  Indeed,  in  this  case  there 
will  be  no  estate  tail  at  all.  But  if  A.  should  marry 
and  have  a  son,  the  estate  tail  will  at  once  become 
a  vested  remainder  ;  for,  so  long  as  it  lasts,  that  is,  so 
long  as  the  son  or  any  of  the  son's  issue  may  live,  the 
estate  tail  is  ready  to  come  into  immediate  possession 
whenever  the  prior  estates  may  determine,  Avhether  by 
A.'s  death,  or  by  B.'s  forfeiture,  supposing  him  to  have 
got  possession  (g).  It  will  be  observed  that  here  there 
is  an  estate,  which,  at  the  time  of  the  grant,  is  future 
in  interest,  as  well  as  in  possession  ;  and  till  the  son  is 
born,  or  rather  till  he  comes  of  age,  the  lands  are  tied 
up,  and  placed  beyond  the  power  of  complete  aHenation. 
This  example  of  a  contingent  remainder  is  here  given 
as  by  far  the  most  usual,  being  that  wliich  occurs  every 
day  in  the  settlement  of  landed  estates. 

Principal  rule        Of  the  rules  required  for  the  creation  of  a  contingont 

Ij'^^/Ij*^  "'''^'   remainder  the  first  and  principal  is,  that  the  seisin,  or 

contingent      feudal  possession,  must  never  be  without  an  owner  ;  and 

this  rule  is  sometimes  expressed  as  follows,  that  every 

contingent  remainder  of  an  estate  of  freehold  must 

have  a  particular  estate  of  freehold  to  support  it  (?•). 

Ancient  noto-  The  ancient  law  regarded  the  feudal  possession  of  lands 

fer^of^the^^"'''  '^'^  ^  matter  the  transfer  of  which  ought  to  be  notorious  ; 

feudal  posses-  and  it  accordingly  forbade  the  conveyance  of  an}^  estate 

of  freehold  by  any  other  means  than  an  immediate 

delivery  of  the  seisin,  accompanied  by  words,  either 

written  or  openly  spoken,  by  which  the  owner  of  the 

feudal  possession  might  at  any  time  thereafter  be  known 

to  all  the  neighbourhood.     If,  on  the  occasion  of  an}- 

(r/)  See  ante,  pp.  349,  350.  2    Bl.    Comm.    171  ;     He    XasJi, 

(r)  1  Rep.  130  a,  134  b,  138  a  ;       1910.  1  Ch.  1,  7. 
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feoffment,  such  fiMidal  possession  was  not  at  once  parted 

with,  it  remained  for  ever  with  the  grantor.     Thus  a  Example,  a 

feoffment,  or  any  other  conveyance  of  a  freehold,  made  ^°to^dav*to 

to-day  to  A.,  to  hold  from  to-morrow,  would  be  abso-  hold  from 

lutely  void,  as  involving  a  contradiction.     For  if  A.  is     ' 

not  to  have  the  seisin  till  to-morrow,  it  must  not  be  given 

him  till  then  (s).     So  if,  on  any  conveyance,  the  feudal 

possession  were  given  to  accompany  any  estate  or 

estates  less  than  an  estate  in  fee  simple,  the  moment 

such  estates,  or  the  last  of  them,  determined,  such  feudal 

possession  would  again  revert  to  the  grantor,  in  right  of 

his  old  estate,  and  could  not  be  again  parted  with  1)V 

him,    without    a    fresh    conveyance   of    the   freeliold. 

Accordingly,  suppose  a  feoffment  to  hv  made  to  A.  for  To  A.  forlifo. 

his  life,  and  after  his  decease  and  one  dav,  to  ]}.  and  his  ''^'"'  "'^''''"  ''I"" 

'  "  '  (lecea.Sf  ami 

heirs.     Here,  the  moment  that  A.'s  estate  determines  ono  day,  to  p.. 

by  his  death,  the  feudal  possession,  which  is  not  lo 

belong  to  B.  till  one  day  afterwards,  reverts  to  the 

feoffor,  and  cannot  be  taken  out  of  him  without  a  new 

feoffment.     The  consequence  is,  that  the  gift  of  the 

future  (siiilc.  iiiiciidcd  io  be  iiindc  lo  !>.,  is  al)S(»liii<'ly 

void.     Ibid  it   been  held  good,  the  feudal  possession 

would  have  lieen  for  one  day  wiOiout  any  owner  :   or, 

in   other   words,    there   would    have    been   a   so-called 

remainder  of  an  estate  of  freehold,  without  a  parlicular 

estate  of  freehold  to  support  it.     Let  us  now  take  the  To  A.  for  his 

case  we  have  before  referred  to,  of  an  estate  to  A.,  a  1'^'*' .'l"'^ '.'!'!"'. 

'  '       his  dccoaso  to 

bachelor,  for  his  life,  and  after  his  decease  to  his  eldest  h'«  shiest  son 

son  in  tail.     In  this  case  it  is  evident,  that  the  mom<Mi< 

A.'s  estate  determines  by  his  death,  his  son,  if  lis  ing, 

must  necessarily  be  ready  at  once  lo  lake  the  feudal 

possession  in  I'espect  of  his  (^slate  tail.     The  only  case 

in  which  tlu!  feudal  poss(^ssion  could,   under  such  a 

limitation,  ever  be  without  an  owner,  at   the  time  of 

A.'s  decease,  would  be  that  of  the  uiother  being  then 

(s)  Plowd.    25    b;      ni(c/cl<'r'.-<       HW  ;  S„nll  liru.t.,  Ll,l.  \.  Il-lh.ll. 
case,  2  Rej).  of);    .5  Rep.  94  I)  ;        I!H)l'.  l*  Ch.  523,  540. 
Co.   Litt.   217  a;    2   lil.   Cumin. 
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enceinte  of  the  son.     In  such  a  caso  the  feudal  posses- 
sion would  be  evidently  M'ithout  an  owner,  until  the 
birth  of  the  son  ;    and  such  posthumous  son  would 
accordingly  lose  his  estate,  were  it  not  for  a  special 
provision  which  has  been  made  in  his  favour.     In  the 
reign  of  William  III.  an  Act  of  Parhament  (/)  was 
Posthumous    passed  to  enable  posthumous  children  to  take  estates, 
take  estates^  ^^  i^  hoYTi  in  their  father's  lifetime.     And  the  law  now 
as  if  ])om.       considers  every  child  en  ventre  sa  mere  as  actually  born, 
for  the  purpose  of  taking  any  benefit  to  which,  if  l)oni. 
it  would  be  entitled  (?<). 

A  contingent  As  a  corollary  to  the  rule  aljove  laid  down,  arises 
miLsivest  another  proposition,  frequently  itself  laid  down  as  a 
during  the  distinct  rule,  namely,  that  every  contingent  remainder 
estate,  or  eo  must  vest,  or  bccome  an  actual  estate,  during  the  con- 
ttistrndi  that    tinuance  of  the  particular  estate  which  supports  it,  or 

it  determines.  •  ^  _  ^^  ' 

eo  instanti  that  such  particular  estate  determines  ; 
otherwise  such  contingent  remainder  will  fail  altogether, 
and  can  never  become  an  actual  estate  at  all.  Thus, 
Example.  suppose  lands  to  be  given  to  A.  for  his  life,  and  after  his 
decease  to  such  son  of  A.  as  shall  first  attain  the  age  of 
twenty-four  years.  As  a  contingent  remainder  the 
estate  to  the  son  is  well  created  {iv)  ;  for  the  feudal 
seisin  is  not  necessarily  left  without  an  owner  after 
A.'s  decease.  If,  therefore,  A.  should,  at  his  decease, 
have  a  son  who  should  then  be  twenty-four  years  of 
age  or  more,  such  son  will  at  once  take  the  feudal 
possession  by  reason  of  the  estate  in  remainder  which 
vested  in  him  the  moment  he  attained  that  age.     In 

(<)  Stat.    10   &    11    ^Vi]l.   III.  1908,    1    Ch.    4;     cf.    Villar    v. 

c.  16.  Gilbeij,  1907,  A.  0.  139. 

(m)  Doe   V.    Clarke,   2    H.    Bl.  (w)  2  Prest.  Abst.   148  ;    and 

399,  3  R.  R.  .430  ;    Blackburn  v.  see  Be  Wrightson,  1904,  2  Ch.  95 

Stables,  2  V.  &  B.  367,  13  R.  R.  (whioli  would  have  been  unargu- 

120  ;    Mogg  v.  Mogg,  1  Mer.  654,  able  if  the  law  were  not  as  above 

15R.  R.  185;  Trowerv.  Butts,  \  stated);     Parker,   J.,    White   v. 

S.  &  S.  181  ;   Re  Burrows,  1895,  Summers,  1908,  1  Ch.  258,  268, 

2  Ch.  497  ;    Be  Wilmer's  Trusts,  269. 
1903,  2  Ch.  411  ;   Be  Salaman, 
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this  case  the  contingent  remainder  has  vested  during 

the  continuance  of  the  particular  estate.     But  if  there 

should    be  no    son,   or    if  the  son    should    not   Jiave 

attained  the  prescribed  age  at  his  father's  death  (x), 

the  remainder  will  fail  altogether  (?/).     For  the  feudal 

possession  will  then  immediately  on  the  father's  decease, 

revert,  for  want  of  another  owner,  to  the  person  who 

made  the  gift  in  right  of  his  reversion.      And,  having 

once  reverted,  it  cannot  now  belong  to  the  son,  without 

the  grant  to  him  of  some  fresh  estate  by  means  of  some 

other  conveyance.     The  Contingent  Eemainders  Act,  Ex(.ej)tioii 

1877  (z),  however,  now  saves  from  the  operation  of  this  "nyy;^'  '^'''' 

rule  every  contingent  remainder,  which  has  been  created 

by  any  instrument  executed  or  will  republished  on  or 

after  the  2nd  of  August,  1877,  and  which  would  liav*; 

been  valid,  if  originally  created  as  a  shifting  use  or 

executory    devise.     For   such    contingent    remainders 

are  to  be  capable  of  taking  effect,  notwithstanding  that 

the  particular  estate  determine  before  the  contingent 

remainder  vests.     We  will  defer  the  explanation  of 

the  exact  point  of  this  enactment,  until  we  have  seen 

what  limitations  may  take  effect  as  shifting  uses  or 

executory  devises. 

A  contingent  remainder  cannot  be  made  to  vest  on  Evi-uis  un 
any  event  which  is  illegal,  or  coiitni  bonos  v/torci- (a). '^V'^'^'^V*'^  ^■""' 

•^  ^  /  ^,  '    tingeiit  rc- 

Accordingly  no  such  remainder  can  be  given  to  a  child  maiiuk-i-  may 
who  may  be  hereafter  born  out  of  wedlock.     But  this  "" 
can  scarcely  be  said  to  be  a  rule  for  the  creation  of 

(x)  See     White    v.     Siuniticrs,  Perceval  v.  Perceval,  L.  U.  9  E([. 

1908,  2  Ch.  25G.  38(J  ;     Re   J'Jddcl   Trti^fa,    L.    U. 

(y)  Festiiu)  v.  Allen,  12  M.  &  11     Eq.    559;     Brae  ken  bun/    v. 

^V.'279,  5  Hare,  573.     See,  how-  GMon.s,  2  Ch.  D.  417  ;    Ctuiliffc 

ever,  as  to   this  case,   Riley  v.  v.  Brancker,  3  Ch.  D.  393. 
Garnelt,    3    De    G.    &    .S.    629;  (;)  Stat.  40  &  41  \'i(t.  c  33; 

Browne  v.  Browne,  3  Srn.  &  (iifi".  as    to     \\hich    see    \Villiams  on 

5<)8.  qv.V    Re  Mid  K<  nl  Jldilwiii/  Sei.sin,  .\i)])x.  iJ. 
.1(7,  185(i,  A'.c  parte  .Sti/an,  John.  ('/)   Blodwill  v.    I-Jihrar'l.i,  Cro. 

387  ;   Holmes  v.  Pracott,  10  .lur.  lOliz.   5(»9  ;    Shepp.   'I'oueli.    12S, 

N.  S.  .507.  12  W.ll.  030  ;   y//;o(/' s  132;     Feaiiio    C.    Jl.  2l8-2f!»; 

V.   Wliiteheeid,  2  V)v.  k  ^m.  r^'.Vl  ;  Ki/erloii    v.    Browiihir.    \    II.    L. 

Pi  ice  V.  Hall,  L.  11.  5  Eq.  399  ;  C.  1 . 

W.lt.l'.  21 
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continyont  reinaiiiders.  It  is  rather  a  part  of  the  general 
poUcy  of  the  law  in  its  discouragement  of  vice.  In 
the  reports  of  Lord  Coke,  however,  a  rule  is  laid  down 
of  which  it  may  be  useful  to  take  some  notice,  namely, 
that  the  event  on  which  a  remainder  is  to  depend  must 
be  a  common  possibiHty,  and  not  a  double  possibility,  or 
rossibiliiy  cm  a  possibiUty  on  a  possibility,  which  the  law  will  not 
a  pobhi  1 1  \.  ^jjq^^,  ^^^^     rji|-^-g  j,^j|g^  though  professed  to  be  founded  on 

former  precedents,  is  not  to  be  found  in  any  of  the  cases 
to  which  Lord  Coke  refers,  in  none  of  which  do  either 
of  the  expressions  "  possibility  on  a  possibiUty,"  or 
*'  double  possibility,"  occur.  It  appears  to  owe  its 
.Scliolaijtiu  origin  to  the  mischievous  scholastic  logic  which  was 
"^"^'  then  rife  in  our  courts  of  law,  and  of  which  Lord  Coke 

had  so  high  an  opinion  that  he  deemed  a  knowledge  of 
it  necessary  to  a  complete  lawyer  (c).  The  doctrine  is 
indeed  expressly  introduced  on  the  authority  of  logic  : — 
"  as  the  logician  saith,  '  potcntia  est  duplex,  remota  et 
prup'uiqua'  "  (d).  This  logic,  so  soon  afterwards 
demohshed  by  Lord  Bacon,  appears  to  have  left  behind 
it  many  traces  of  its  existence  in  our  law  ;  and  perhaps 
it  would  be  found  that  some  of  these  artificial  and 
technical  rules  which  have  most  annoyed  the  judges  of 
modern  times  (e)  owe  their  origin  to  this  antiquated 
system  of  endless  distinctions  without  sohd  differences. 
To  show  how  little  of  practical  benefit  could  ever  be 
derived  from  the  distinction  between  a  common  and  a 
double  possibiUty,  let  us  take  one  of  Lord  Coke's 
Examples  of  examples  of  each.  He  tells  us  that  the  chance  that  a 
douldcpossi.  ^^^  ^^^  ^  woman,  both  married  to  different  persons, 
bilities.  shall  themselves  marry  one  another,  is  but  a  common 

possibiUty  (/).  But  the  chance  that  a  married  man 
shall  have  a  son  named  Geoffrey  is  stated  to  be  a  double 
or  remote  possibiUty  (g).     Whereas  it  is  evident  that 

(b)  2  Eep.  51  a  ;  10  Rep.  50  b.  im's  case,  4  Rep.  119. 

(c)  Preface  to  Co.  Litt.  p.  37.  (/)  10  Rep.  50  b  ;    Y.  B.  15 

(d)  2  Rep.  51  a.  Hen.  Vll.  10  b,  pi.  16. 

(e)  iSuch  as  the  rule  in  Dum-  ((/)  2  Rep.  51  b. 


OF    A    CONTINGENT    REMAINDER. 


871 


the  latter  event  is  at  least  quite  as  likely  to  happen 
as  the  former.  And  if  the  son  were  to  get  an  estate 
from  being  named  Geoffrey,  as  in  the  case  put,  there 
can  be  very  little  doubt  but  that  Geoffrey  would  be  the 
name  given  to  the  first  son  who  might  be  born  (It). 
Eespect  to  the  memory  of  Lord  Coke  has  long  kept  on 
foot  in  our  law  books  (?)  the  rule  that  a  possibihty  on  a 
possibility  is  not  allowed  by  law  in  the  creation  of  con- 
tingent remainders.  But  the  authority  of  this  rule  has 
long  been  decUning  {k),  and  a  very  learned  judge,  now 
deceased,  declared  plainly  that  it  was  abohshed  {I). 

But  although  the  doctrine  of  Lord  Coke,  that  there 
can  be  no  possibihty  on  a  possibihty,  has  ceased  tu 
govern  the  creation  of  contingent  remainders,  there  are 
yet  rules  by  which  these  remainders  are  restrained 
within  due  bounds,  and  prevented  from  keeping  the 
lands,  which  are  subject  to  them,  for  too  long  a  period 
beyond  the  reach  of  alienation.  These  rules  are  closely 
connected  with  the  rule  introduced  to  effect  the  same 
object  in   the   case   of  executory  interests.      It  will 


(/t)  The  true  ground  of  the  de- 
cision in  the  old  case  (10  Edw. 
111.  45),  to  which  Lord  Coke 
refers,  was  no  doubt,  as  suggested 
by  Mr.  Preston,  1  Prest.  Abst. 
128,  that  the  gift  was  made  to 
Geoffrey  the  son,  as  though  he 
were  living,  when  in  fact  there 
was  then  no  such  person.  And 
see  Gray,  Rule  against  Perpe- 
tuities, §§  125—133,  2nd  ed. 

(0  2  Black.  Comm.  170 ; 
Fearnc  C.  K.  252. 

{k)  See  3rd  Hep.  of  Ileal  Pro]). 
Commrs.  p.  29  ;  1  Prest.  Abst. 
128,  129. 

{I)  Lord  St.  Leonards,  in  Cole 
V.  Sewell,  2  Conn.  &  Laws,  344, 
4  Dru.  &  Warr.  1,  32,  affirnuHl 
2  H.  L.  C.  180.  Li  He  J-Vo^Y,  43 
Ch.  D.  246,  253,  however.  Lord 
Justice  (then  Mr.  Justice)  Kay 
endeavoured  to  support  Ins  de- 
cision by  an  application  of  the 
rule  against  double  ijosjiibilitics 


in  its  native  simplicity.  But  it 
is  respectfully  submitted  that  the 
language  used  in  this  case  is  open 
to  the  criticism  applied  Ijv  Mr. 
Butler  (Feame  C.  R.  251  n..  <)th 
ed.)  to  Lord  Coke's  remarks; 
and  that  the  other  ground,  on 
which  Lord  Justice  Kay  founded 
his  decision,  is  the  sounder.  U'his 
view  is  now  supported  by  the 
authority  of  Mr.  Justice  Farwell ; 
Be  Ashforth,  1905,  1  Ch.  535, 
543  ;  and  bv  the  judgment  in 
Re  Nusit,  I'JIO,  I  (h.  I,  10.  The 
history  of  this  supposed  rule  ia 
admirably  stated  in  Mr.  J.  C. 
Crav's  Rule  against  Perpetuities, 
§§  125—133  ;  and  see  §§  Hi!),  191, 
197,  287—298  h.  2nd  ed.  It  is 
there  shown  to  Iri  a  conceit  of 
Lord  Chief  Justice  Pojjham's, 
which  was  repudiated  by  Lord 
Coke  himself  and  by  L)rd  Not- 
tingham ;  sec  1  Rollc  Rep.  321  ; 
3  Ch.  Ca.  29. 
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The  expect- 
ant owner  of 
a  contingent 
remainder 
may  be  now 
living. 

ExamiDlc. 


A  possibility. 

A  contingent 
remainder 
could  not  be 
conveyed  by 
deed. 


but  might  be 
released. 


lliciel'uio  be  more  convenient  to  postpone  their  con- 
sideration until  some  explanation  of  such  interests  has 
been  given. 

Though  a  contingent  remainder  is  an  estate  which, 
if  it  arise,  must  arise  at  a  future  time,  and  will  then 
belong  to  some  future  owner,  yet  the  contingency  may 
be  of  such  a  kind,  that  the  future  expectant  owner  may 
be  now  living.  For  instance,  suppose  that  a  conveyance 
be  made  to  A.  for  his  life,  and  if  C.  be  living  at  his 
decease,  then  to  B,  and  his  heirs.  Here  is  a  contingent 
remainder,  of  which  the  future  expectant  owner  may 
be  now  hving.  The  estate  of  B.  is  not  a  present  vested 
estate,  kept  out  of  possession  only  by  A.'s  prior  right 
thereto.  But  it  is  a  futm'e  estate  not  to  commence, 
either  in  possession  or  in  interest,  till  A.'s  decease.  It 
is  not  such  an  estate  as,  according  to  our  definition  of  a 
vested  remainder,  is  always  read}^  to  come  into  posses- 
sion whenever  A.'s  estate  may  end  ;  for,  if  A.  should 
die  after  C,  B.  or  his  heirs  can  take  nothing.  Still  B., 
though  he  has  no  estate  during  A.'s  hfe,  has  yet  plainly 
a  chance  of  obtaining  one,  in  case  C.  should  sm'vive. 
This  chance  in  law  is  called  a  possibiliiy  ;  and  a  possi- 
bility of  this  kind  was  long  looked  upon  in  much  the 
same  hght  as  a  condition  of  re-entry  was  regarded  {m), 
having  been  inalienable  at  law,  and  not  to  be  conveyed 
to  another  by  deed  of  grant.  A  fine  alone,  before  fines 
were  abolished,  could  effectually  have  barred  a  con- 
tingent remainder  (?i).  It  might,  however,  have  been 
released  ;  that  is  to  say,  B.  might,  by  deed  of  release, 
have  given  up  his  interest  for  the  benefit  of  the  re- 
versioner, in  the  same  manner  as  if  the  contingent 
remainder  to  him  and  his  heirs  had  never  been 
Hmited  (o)  ;   for  the  law,  whilst  it  tolerated  conditions 

(»(.)  Ante,  p.  343.  Lumley  v.  Earl  of  Scarborough, 

(n)  Feame  C.  R.  365  ;    Helps  3  A.  &  E.  2. 

v.  Hereford,  2  B.  &  A.  242.  20  (o)  LmnpeVs    case,     10    Rep. 

R.  R.  410  ;   Doe  d.  Christmas  v.  48  a,  b  ;   Marks  v.  Marks,  1  Str. 

Oliver,  10  J3.  &  C.  181  ;    Doc  d.  132. 
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of  re-entry  and  contingent  remainders,  always  gladly 
permitted  such  rights  to  be  got  rid  of  l)y  release,  for 
the  sake  of  preserving  unimpaired  such  vested  estates 
as    might    happen    to    be    subsisting.     A    contingent 
remainder  limited  to  a  living  person  and  his  heirs  would  Would 
descend,  in  the  case  of  death  and  intestacy  pending 
the  happening  of  the  contingency,  in  like  manner  as  a 
vested  remainder  {'p)  ;    it  Avas  devisable  by  will  under  Was  devis- 
the  old  statutes  {q),  and  is  so  under  the  present  Wills'^   ^' 
Act  (r)  ;    and  in  cases  of  death  after  the  year  1897, 
it  devolves  upon  the  deceased  owner's  personal  repre- 
sentatives in  trust,  subject  to  his  debts  (s),  for  his  heir 
or  devisee  {t).     It  was  also  the  rule  in  equit}' ,  that  an  Was  assign- 
assignment  agreed  for  a  valuable  consideration  to  be  ^  ^  *" '"  *''^''"  -^ ' 
made  of  a  possibility  should  be  decreed  to  be  carried 
into  effect  (?t).     But  the  Keal  Property  Act,  1845  (v).  Real rn^poiiy 
now  enacts,  that  a  contingent  interest,  and  a  possibility 
coupled   with   an   interest  {x),   in   any   tenements   or 
hereditaments  of  any  tenure,  whether  the  object  of  the 
gift  or  limitation  of  such  interest  or  possibility  be  or 
be  not  ascertained,  may  be  disposed  of  by  deed  (?/). 

The  circumstance  of  a  contingent  remainder  having  inaliinahli- 
been  so  long  inalienable  at  law,  was  a  curious  relic  of  ,.,',„tin,i;ont 
1  he  ancient  feudal  system.     This  system,  the  fountain  of  i<'">'>i"il''''- 
our  jurisprudence  as  to  landed  property,  was  strongly 
opposed  to  alienation.     Its  policy  was  to  unite  the  lord 
and  tenant  by  ties  of  mu(  ual  interest  and  affection  ;  and 

(p)  Atite,  p.  358.  an  intcivst  ur /^are  ])()ssil)i]i(y.  see  Haiv 

(q)  Jones  v.  Roe,  3  T.  R.  88,       ante.    p.    Ki).   n.    [1)  ;     Vloioe.s   v.  possiliilitv. 

I  R.  R.  6r)() :  Fcarne  C.  R.  3<)(),  n.       IlillianL  4  Cli.  D.  413  ;    Re  Par- 

(r)  Stat.  7  Will.  1\'.  &  1   \'ict.  sons.  4.")  Cli.    1).   .")!  ;     AV  Ellen- 

c.  2(i,  s.  3  ;  Ingilbij  v.  Amcotts,  21  horuu<jh.  J<)03.  1  V\\.  t>!t7. 

Reav.  585.  (//)  Every  such  dispusition,  if 

(s)  See  post.  Part  J  I.,  (^h.  iv.  made  by  a  married  woman,  was 

(<)  Ante,  pp.  29,  57,  75,  8.5 — 87,  required  to  l>e  made  conformably 

II  1,  I."}."!,  13<t,  i«7,  l!H,  2()(t,  221.  to  tlie  provisions  of  (he  Act  for 
22<),  2(il.  324,  3.33.  358.  the    abdilion    of    lines    aTid    re- 

((()    Kearne    ( '.    R.    .550,    551;  (nvcries;    '/«/»',  p.  315.      See  now 

sec  eases  cited,  ante,  ]).  Gi),  n.  {t).  I!'    Dnnnnioinl  and  Ihirii'.i  ('itn- 

{v)  Stat.  8&0  Vict.  e.  lOti.  s.  ti.  /me/,   [Sill.  1  (.'h.  .521. 
(x)  As  to  a  possibility  without 
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nothing  could  so  effectually  defeat  this  end  as  a  constant 
change  in  the  parties  sustaining  that  relation.  The 
proper  method,  therefore,  of  explaining  our  laws  is  not 
to  set  out  with  the  notion  that  every  subject  of  property 
may  be  aliened  at  pleasure  ;  and  then  to  endeavour  to 
explain  why  certain  kinds  of  property  cannot  be  ahened, 
or  can  be  aliened  only  in  some  modified  manner.  The 
law  itself  began  in  another  wa3^  When,  and  in  what 
manner,  different  kinds  of  property  gradually  became 
subject  to  different  modes  of  alienation  is  the  matter 
to  be  explained  ;  and  this  explanation  we  have  en- 
deavoured, in  proceeding,  as  far  as  possible  to  give. 
But,  as  to  such  interests  as  remained  inalienable,  the 
reason  of  their  being  so  was,  that  they  had  not  lioen 
altered,  l)ut  remained  as  they  were.  The  statute  of 
Quia  pmj-ttorcfi  {z)  expressly  permitted  the  alienation  of 
lands  and  tenements, — an  alienation  which  usage  had 
already  authorised  ;  and  ever  since  this  statute,  the 
ownership  of  an  estate  in  lands  (an  estate  tail  excepted) 
has  involved  in  it  an  undoubted  power  of  conferring  on 
another  person  the  same,  or,  perhaps  more  strictly, 
a  similar  estate.  But  a  contingent  remainder  is  no 
estate  :  it  is  merely  a  chance  of  having  one  ;  and  the 
reason  why  it  so  long  remained  inalienable  at  law  Avas 
simply  because  it  had  never  been  thought  worth  wdiile 
to  make  it  alienable. 


Destruction  ^^^^  of  the  most  remarkable  incidents  of  a  contingent 

of  contingent  remainder  was  its  lial)ility  to  destruction,  by  the  sudden 

remainders.  ..„,., 

determmation  of  the  particular  estate  upon  which  it 

Liability  to     depended.     This  liability  was  removed  in  certain  cases 

t™oved.  ^'y  the  Real  Property  Act,  1845  (a)  :   it  was,  in  effect, 

no  more  than  a  strict  appUcation  of  the  general  rule, 

required  to  be  observed  in  the  creation  of  contingent 

(2)  18  Edw.  I.  c.  1  ;    ajite,  p.       s.  8,  repealing  stat.  7  «&  8  Vict- 
73.  c.  7G,  s.  8,  to  the  same  effect, 

(a)  Stat.  8  &  9  Vict.  c.    lOG, 
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remainders,    that    the   freehold   must   never   be   left 
without  an  owner.     For  if,  after  the  determination  of 
the  particular  estate,  the  contingent  remainder  might 
still,  at  some  future  time,  have  become  a  vested  estate, 
the  freehold  would,  until  such  time,  have  remained 
undisposed  of,  contrary  to   the  principles  of  the  law 
before   explained  (b).     Thus,   suppose  lands   to   have  Example, 
been  given  to  A.,  a  bachelor,  for  liis  life,  and  after  his 
decease  to  his  eldest  son  and  the  heirs  of  his  body,  and, 
in  default  of  such  issue,  to  B.  and  his  heirs.    In  this 
case,  A.  would  have  had  a  vested  estate  for  his  life  in 
possession.     There    would    have    been    a    contingent 
remainder  in  tail  to  his  eldest  son,  which  would  have 
become  a  vested  estate  tail  in  such  son  the  moment 
he  was  born,  or  rather  begotten  ;    and  B.  would  have 
had  a  vested  estate  in  fee  simple  in  remainder.     Now, 
suppose  that,  before  A.  had  any  son,  the  particular 
estate  for  hfe  belonging  to  A.,  which  supported  the  con- 
tingent remamder  to  his  eldest  son,  should  suddenly 
have  determined  during  A.'s  hfe,  B.'s  estate  would  ilicn 
have  become  an  estate  in  fee  simple  in  possession. 
There  must  be  some  owner  of  the  freehold  ;    and  B., 
being   next    entitled,    would    have   taken    possession. 
When  his  estate  once  became  an  estate  in  possession, 
the  prior  remainder  to  the  eldest  son  of  A.  was  for  ever 
excluded.    For,  by  the  terms  of  the  gift,  if  the  estate 
of  the  eldest  son  was  to  come  into  possession  at  all,  it 
must  have  come  in  before  the  estate  of  B.    A  forfeiture  F..rf.Mtinv  of 
by  A.  of  his  hfe  estate,  before  the  birth  of  a  son,  would  '  *"  ^•'**'*'''' 
therefore    at    once    have    destroyed    the    contingent 
remainder  by  leidng  into  possession  the  subsequent 
estate  of  B.  (c). 

The  determination  of  the  estate  of  A.  was.  how- a  iiL-ht  <if 
ever,  in  order  to  effect  the  destruction  of  Iho  continL^fUt  ]j'|J^?  """  ' 

{h)  Ante,  p.  3G6  .tq.  Doe.  d.  I)nn'f.^  v.  (.'ulnnr,  '>  P.iiig. 

(c)  Fearne    0.    R.    317;     sec       N.  C.  009. 
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sui)poito(l  a 

c()ntinij;cnt 

rfinainilor. 


remainder,  required  to  be  such  a  determination  as 
would  |)ut  an  end  to  his  right  to  the  freehold  or  feudal 
possessioii.  Thus,  if  A.  had  heen  forcibly  ejected  from 
the  lands,  his  right  of  entrj^  would  still  have  been 
sufficient  to  preserve  the  contingent  I'emainder  ;  and, 
if  he  should  have  died  whilst  so  out  of  possession,  the 
contingent  remainder  might  still  have  taken  effect. 
For,  so  long  as  A.'s  feudal  possession,  or  his  right 
thereto,  continues,  so  long,  in  the  eye  of  the  law,  does 
his  estate  last  (J). 


It  is  a  rule  of  law,  that  "  whenever  a  greater  estate 
and  a  less  coincide  and  meet  in  one  and  the  same 
person,  without  any  intermediate  estate,  the  less  is  im- 
mediately annihilated  ;  or,  in  the  law  phrase,  is  said  to 
Merger.  be  merged,  that  is,  sunk  or  drowned  in  the  greater  "  (e). 

From  the  operation  of  this  rule,  an  estate  tail  is  pre- 
served by  the  effect  of  the  statute  De  donis  (/ ).  Thus, 
the  same  person  may  have,  at  the  same  time,  an  estate 
tail,  and  also  the  immediate  remainder  or  reversion  in 
fee  simple  expectant  on  the  determination  of  such  estate 
tail  by  failure  of  his  own  issue.  But  with  regard  to 
other  estates,  the  larger  will  swallow  up  the  smaller  ; 
and  the  intervention  of  a  contingent  remainder  which, 
while  contingent,  is  not  an  estate,  will  not  prevent  the 
application  of  the  rule.  Accordingly,  if  in  the  case 
above  given  A.  should  have  purchased  B.'s  remainder 
in  fee,  and  should  have  obtained  a  conveyance  of  it  to 
himself,  before  the  birth  of  a  son,  the  contingent  re- 
mainder to  his  son  would  have  been  destroyed.  For 
in  such  a  case,  A.  would  have  had  an  estate  for  his 
own  life,  and  also  by  his  purchase,  an  immediate  vested 
estate  in  fee  simple  in  remainder  expectant  on  his  own 
decease  ;  there  being,  therefore,  no  vested  estate  inter- 
vening, a  merger  would  have  taken  place  of  the  life 


(d)  Fearne  C.  R.  28(). 

(e)  2  Black.  Comm.  177. 


(/)  Stat. 
atitr,  p.  !t4. 


13    Tviw.    I.    c.    1 
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estate  in  tlio  romaindcr  in  fee.  Tiie  possession  of 
the  estate  in  fee  simple  would  have  been  accelerated, 
and  would  have  immediately  taken  place,  and  thus  a 
destruction  would  have  been  effected  of  the  contingent 
remainder  (g),  which  could  never  afterwards  have 
become  a  vested  estate  :  for,  were  it  to  have  become 
vested,  it  must  have  taken  possession  subsequently  to 
the  remainder  in  fee  simple  ;  but  this  it  could  not  do, 
both  by  the  terms  of  the  gift,  and  also  by  the  very 
nature  of  a  remainder  in  fee  simple,  wdiich  can  never 
have  a  remainder  after  it.  In  the  same  manner  the 
sale  by  A.  to  B.  of  the  life  estate  of  A.,  called  in  law  a 
surrender  of  the  Hfe  estate,  before  the  birth  of  a  son,  Surrcniler  of 
would  have  accelerated  the  possession  of  the  remainder  thi"l'fpf'^trt<«'- 
in  fee  simple  by  giving  to  B.  an  uninterrupted  estate 
in  fee  simple  in  possession  ;  and  the  contingent  re- 
mainder would  consequently  have  been  destroyed  iji). 
The  same  effect  would  have  been  produced  by  A.  and 
B.  both  conveying  their  estates  to  a  third  person,  C, 
before  the  birth  of  a  son  of  A.  The  only  estates  then 
existing  in  the  land  would  have  been  the  Hfe  estate  of 
A.  and  the  remainder  in  fee  of  B.  C,  therefore,  by 
acquiring  both  these  estates,  would  have  o])tained  an 
estate  in  fee  simple  in  possession  ;  on  which  no  ro- 
mainder  could  depend  (/).  BjiLthsJleaU&repert'V  Aet.  Roal PiniHit y 
Jl845j^^)^ajtered  tji^Jiuv  in  all  these  cases  ;  for,  whilsl  '' ' '" 
<he  principles  of  law  on  which  they  proceeded  were  no! 
expressly  abolished,  it  was  nevertheless  enacted  {I),  lli.il 
a  contingent  remainder  shall  be,  and  if  created  before 
the  passing  of  the  Aet,  shall  be  deemed  to  have  been, 
capable  of  taking  effect,  notwithstanding  the  deter- 
mination 1)V  forfeiture,  suiiender,  or  mergei-  i>f  ;iiiy 
preceding  estate  of  fi'eeliold.  in  the  same  inaiuici    in 

(g)  Feame  C.  R.  340.  (k)  Stat.  8  &   9  Vict.  <•.    KiC, 

(h)  Fearnc  V.  R.  318.  lopealin-;  s»a(.  7  k  S  Vi<(.  -  .  TC. 

(i)  Feaine  0.  R.  322,  n.  ;   Nod  s.  8.  to  tlu'  smiii.-  .iVtrl. 

V.  Beu'lcii.  3  Sim.    103;    h'l/nlmi  (I)  Sivt.  S. 

V.  Massey,  3  ('.  I?.  N.  S.  33S. 
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particular 

estate. 


all  respects  as  if  such  determination  had  not  happened. 
This  Act,  it  will  be  observed,  applies  only  to  the  three 
cases  of  forfeiture,  surrender  or  merger  of  the  par- 
ticular estate.  If,  at  the  time  when  the  particular  estate 
would  naturally  have  expired,  the  contingent  remainder 
be  not  ready  to  come  into  immediate  possession,  it  will 
still  fail  as  before  (?/?,),  except  in  the  cases  provided  for 
by  the  Contingent  Remainders  Act,  1877  (n).  The 
latter  Act  also  saves  such  contingent  remainders  as 
it  applies  to  (o)  from  destruction  by  the  disclaimer  {p) 
of  the  particular  estate  ;  a  case  not  provided  for  by 
the  Act  of  1845  (g). 


Trustees  to 
preserve 
contingent 
remainders. 


The  disastrous  consequences  which,  would  have 
resulted  from  the  destruction  of  the  contingent  re- 
mainder, in  such  a  case  as  that  we  have  just  given,  were 
obviated  in  practice  by  means  of  the  interposition  of  a 
vested  estate  between  the  estates  of  A.  and  B.  We 
have  seen  (r)  that  an  estate  for  the  hfe  of  A.,  to  take 
effect  in  possession  after  the  determination,  by  forfeiture 
or  otherwise  of  A.'s  life  interest,  is  not  a  contingent,  but 
a  vested  estate  in  remainder.  It  is  a  present  existing 
estate,  always  ready,  so  long  as  it  lasts,  to  come 
into  possession  the  moment  the  prior  estate  determines. 
The  plan,  therefore,  adopted  for  the  preservation  of 
contingent  remainders  to  the  children  of  a  tenant  for 
life  was  to  give  an  estate,  after  the  determination  l)y 
any  means  of  the  tenant's  hfe  interest,  to  certain 
persons  and  their  heirs  during  his  hfe,  as  trustees  for 
preserving  the  contingent  remainders ;  for  which 
purpose  they  were  to  enter  on  the  premises,  should 
occasion  require  ;  but  should  such  entry  be  necessary, 
they  were  nevertheless  to  permit  the  tenant  for  life  to 


(m)  Price  v.  Hall,  L.  R.  5  Eq. 
399  ;  Perceval  v.  Perceval,  L.  R. 
9  Eq.  386. 

(n)  Stat.  40  &  41  Vict.  c.  33  ; 
ante,  p.  309. 


(o)  Ante,  p.  369. 

ip)  Ante,  p.  86. 

(</)  Be  Scott,  1911,  2  Ch.  374. 

(/■)  Ante,  p.  365. 
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receive  the  rents  and  profits  during  the  rest  of  his  hfe. 
These  trustees  were  prevented  by  the  Court  of  Chancery 
from  parting  with  their  estate,  or  in  any  way  aiding  the 
destruction  of  the  contingent  remainders  which  their 
estate  supported  (s).  And,  so  long  as  their  estate 
continued,  it  is  evident  that  there  existed,  prior  to 
the  birth  of  any  son,  three  vested  estates  in  the  land  ; 
namely,  the  estate  of  A.  the  tenant  for  hfe,  the  estate 
in  remainder  of  the  trustees  during  his  life,  and  the 
estate  in  fee  simple  in  remainder,  belonging,  in  the 
case  we  have  supposed,  to  B.  and  his  heirs.  This 
vested  estate  of  the  trustees,  interposed  between  the 
estates  of  A.  and  B.,  prevented  their  union,  and  con- 
sequently prevented  the  remainder  in  foe  simple  from 
ever  coming  into  possession,  so  long  as  the  estate  of 
the  trustees  endured,  that  is,  if  they  were 'faithful  to 
their  trust,  so  long  as  A.  lived.  Provision  was  thus 
made  for  the  keeping  up  of  the  feudal  possession  unlil 
a  son  was  l)orn  to  take  it :  and  the  destruction  of  the 
contingent  lemainder  in  his  favour  was  accordingly 
prevented.  But  since  contingent  remainders  have 
been  preserved  by  siaUite  from  their  former  liability 
to  destruction,  there  has  of  course  Ix'on  no  occasion  for 
trusiees  to  preserve  Ihom  (/). 


In  a  foriner  part  of  tliis  voluiiic  we  liavo  spolccn  (if  Tnist  ostaicj!. 


(.s)  Mamell  v.  Manficll,  2  P.  ^^■. 
078;   Feame  d.  R.  n2(). 

{t)  The  folloMiiig  oxdact  from 
a  modern  seftlcmfiit,  of  a  date 
previous  to  ].S4.'j,  will  exj)lain  the 
plan  whieh  used  to  be  adopted. 
'J'he  lands  were  conveyed  to  the 
trustees  and  tlieir  lieirs,  to  the 
uses  declared  by  tlie  settk'inent  ; 
by  which  conveyance  the  t  rustees 
took  no  permanent  estat<'  at  ail, 
as  has  been  explained  (</«/(. 
p.  17(5),  but  the  seisin  was  at 
once  transferred  to  tliose  to 
whose  use  estates  were  limited. 
Some  of  tliese  estates  were  as 
follows  : — 


"  To  the  use  of  the  said  A.  and  To  A.  for  life. 
"  his  assigns  for  and  during  the 
''  term  of  his  natural  life  without 
"  im])ea(hment  of  waste  and  from 
"and  immediately  after  the  de- 
"  termination  f)f    that  estate  bj' 
*' forfeiture  or    othcrwi.se  in  tlie 
"  lifetime  of  the  said  A.     To  the  To  trustee.^ 
"  u.se  of  the  said  (trudces)  tiieir  during  his  life 
"  lieirs   and    assigns   during    the  to  preserve 
"life,  of  the  .said  A.     in  trust  to  contingent. 
"  preserve    the    contingent    uses  reniaindi'rs. 
"and  estates  hereinafter  limited 
"from  being  defeated  or  (lest  roy<-d 
"and  for  that  purpose  to  nuiUe 
"entries   and    bring    actions   as 
"occasion     may     re(juiii'.      Mut 
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equitable  or  trust  estates  (n).  In  those  cases  the  whole 
estate  at  law  belongs  to  trustees,  who  are  accountable 
in  equity  to  their  cestui-que-trusts,  the  benelicial 
owners.  As  equity  follows  the  law  in  the  hmitation 
of  its  estates,  so  it  permits  an  equitable  or  trust  estate 
to  be  disposed  of  by  way  of  particular  estate  and 
remainder,  in  the  same  manner  as  an  estate  at  law. 
Contingent  remainders  may  also  be  hmited  of  trust 
Contingent  estates.  But  between  such  contingent  remainders  and 
trust"estrtes^  Contingent  remainders  of  estates  at  law,  there  was 
M'oroinde-  alwavs  tliis  difference,  that  whilst  the  latter  were 
destructible,  the  former  were  not  [x).  The  destruction 
of  a  contingent  remainder  of  an  estate  at  law  depended, 
as  we  have  seen,  on  the  ancient  feudal  rule,  wliich 
required  a  continuous  and  ascertained  possession  of 
every  piece  of  land  to  be  vested  in  some  freeholder. 
But  in  the  case  of  trust  estates,  the  feudal  possession 
remains  with  the  trustee  (y).  And,  as  the  destruction 
of  contingent  remainders  at  law  defeated,  when  it 
happened,  the  intention  of  those  who  created  them, 
equity  did  not  so  far  follow  the  law  as  to  introduce 
into  its  system  a  similar  destruction  of  contingent 
remainders  of  trust  estates.  It  rather  compelled  the 
trustees  continually  to  observe  the  intention  of  those 

"  nevertheless  to  permit  the  said  "and    bodies   of   all  and   every 

"A.  .and  his  assigns  to  receixe  "such    son    and    sons    lawfully 

"  the  rents  issues  and  profits  of  "  issuing  the  elder  of  such  sons 

"  the   said  lands   hereditaments  "  and    the    heirs    of    his    body 

"  and    premises    during   his   life  "  issuing  being  always  to  be  pre- 

"  And    from    and    immediatelj'  "  feried  to  and  to   take   before 

'J'o  A. 's  first      "after  the  decease  of  the  said  A.  "the  yoimger  of  such  sons  and 

and  other         "  1'<>  the  use  of  the  first  son  of  the  "  the  heirs  of  his  and  their  body 

sons  in  tail.       "  said  A.  and  of  the  heirs  of  the  "  and   respective   liodies  issuing 

"  body  of  such  first  son  lawfully  "  And  in  default  of  such  issue  " 

"  issuing  and  in  default  of  such  &c.     Then  follow  tlie  other  re- 

"  issue.   To  the  use  of  the  second  mainders. 

"third  fourth  fifth  and  all  and  (u)  Ante,  p.  182  sq. 

"every   other  son   and  sons   of  (x)  Fearne  C.  R.  321. 

"  the   said   A.    severally  succes-  {y)  See    CJuijmian   v.    Blissett, 

"  sively   and  in    remainder   one  Ca.  t.  Talb.  145,  151  ;    Hopkins 

"after  another  as  they  shall  be  v.  Hopkins,  Ca.  t.  Talb.  52  n.  ; 

"  in  seniority  of  age  and  priority  Astley  v.  Mickleihivait,  15  Ch.  U. 

"  of  birth  and  of  the  several  and  59  ;  Ahhiss  v.  Biirney,  17  Cli.  1). 

"respective   heirs   of   the   liody  211. 
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wliosu  wishes  they  had  uiidci-takcii  to  execute.  Accord- 
ingly, if  a  conveyance  had  been  made  unto  and  to  tlic 
use  of  A.  and  his  heirs  in  trust  for  B.  for  hfe,  and  after 
his  decease  in  trust  for  his  first  and  other  sons  succes- 
sively in  tail, — here  the  whole  legal  estate  would  have 
been  vested  in  A.,  and  no  act  that  B.  could  have  done, 
nor  any  event  which  might  have  happened  to  his 
equitable  estate,  before  its  natural  termination,  could 
have  destroyed  the  contingent  remainder  directed  to 
be  held  by  A.  or  his  heirs  in  trust  for  the  eldest  son. 


as2  ) 


CHAPTER  III. 

OF  AN  EXECUTOKY  INTEREST. 

Contingent  remainclers  are  futuru  estates,  wliieli, 
as  we  have  seen  (a),  were  continually  liable,  at  common 
law,  until  they  actually  existed  as  estates,  to  be  destroyed 
altogether ;  executory  interests,  on  the  other  hand, 
are  future  estates,  which  in  their  nature  are  in- 
lixecutoiy  destructible  [h).  They  arise,  w^hen  their  time  comes, 
int^iTsts  arise    g    j  their  owu  inherent  strength  ;   they  deijend  not  for 

01  tlu'ir  owu  _  o       '  J        1 

siicjiyth.  protection  on  any  prior  estates,  but  on  the  contrary, 
they  themselves  often  put  an  end  to  any  prior  estates, 
which  may  be  subsisting.  It  is  proposed,  in  the 
present  chapter,  to  consider  the  means  by  which  these 
future  estates  may  be  created  ;  and,  in  the  next,  to 
treat  of  the  time  fixed  by  the  law,  within  which  they 
must  arise,  and  beyond  which  they  cannot  be  made  to 
commence.  We  shall  then  be  enabled  to  revert  to 
the  rules,  wdiich  prevent  the  settlement  of  property 
in  perpetuity  by  a  series  of  contingent  remainders. 

1.  Executory  interests  may  now  be  created  in  two 
ways — under  the  Statute  of  Uses  (c),  and  by  will. 
Executory  interests  created  under  the  Statute  of  Uses 

(a)  Ante,  p.  374  sq.  n.  (z),   99.     Executory  interests 

(6)  Fearne  C.  K.  418.     Before  subsequent  to,  or  in  defeazance 

fines   were   abolished,   it   was   a  of    an  estate    tail,  may  also   be 

matter  of  doubt  whether  a  tine  barred  in  the  same  manner,  and 

would  not  bar  an  executory  in-  by  the  same  means,  as  remain- 

terest,  in  case  of  non-claim  for  ders  expectant  on  the   deternii- 

five  3-ears  after  a  right  of  entry  nation  of  the  estate  tail ;  Fearne 

had  arisen  under  tlie  executory  C.   R.   -423  ;    Milbank   v.     Vane, 

interest ;     RomUbj   v.    Jamcv,   (3  1893,  3  Ch.  79. 
Taunt.   203  ;   sec"  ante,   pp.    72,  (c)  Stat.  27  Hen.  XllL  c.  l[). 
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are  called  sjmnging  or  shifting  uses.     Wu  have  seen  {d)  spmiging 

that,  previously  to  the  passing  of  this  statute,  the  use  ^scs.         " 

of  land  Avas  under  the  sole  jurisdiction  of  the  Court  of  Executory 

Chancery,  as  trusts  were  afterwards.     In  the  exercise  "n^'^cnjiy 

of  this  jurisdiction  it  would  seem  that  the  Court  of  allowed  by 

Chancery,  rather  than  disappoint  the  intentions  of  chantcrv. 

parties,  gave  validity  to  such  interests  of  a  future  or 

executory  nature,  as  were  occasionally  created  in  the 

disposition  of  the  use  (e).    For  instance,  if  a  feoffment 

had  been  made  to  A.  and  his  heirs,  to  the  use  of  U.  and 

his  heirs  from  to-morrow,  the  Court  would,  it  seems, 

have  enforced  the  use  in  favour  of  B.  notwithstanding 

that,  by  the  rules  of  law,  the  estate  of  B.  would  ha\  e 

been   void(/).    Here   wo   have   an   instance   of   an 

executory  interest  in  the  shape  of  a  springing  use,  giving 

to  B.  a  future  estate  arising  on  the  morrow  of  its  own 

strength,  depending  on  no  prior  estate,  and  therefore 

not  hable  to  be  destroyed  by  its  prop  falhng.     AVhcn  The  siaiuio 

the  Statute  of  Uses  {g)  was  passed,  the  jurisdiction  of 

the  Com't  of  Chancery  over  uses  Avas  at  once  amiiiiilatud. 

But  uses  in  becoming,  by  virtue  of  the  statute,  estates 

at  law,  brought  with  them  into  the  courts  of  law  many 

of  the  attributes,  which  they  had  before  possessed 

while  subjects  of  the  Court  of  Chancery.     Amongst  E.veiutoiy 

others  which  remained  untouched,  was  this  capabihty  "fiyVcd. 

of  being  disposed  of  in  such  a  way  as  to  create  executory 

interests.     The    legal    seisin    or    possession    of    lands 

became  then,  for  the  first  time,  disposable  without  the 

observance  of  the  formalities  previously  required  (//)  ; 

and,    amongst    the    dispositions    allowed,    were    these 

executory  interests,  in  which  the  legal  seisin  is  shifted 

about  from  one  person  to  another,  at  the  mercy  of  the 

springing  uses,  to  which  the  seisin  has  been  indissolubly 

united  by  the  Act  of  Parliament :    accordingly  it  now 

((/)  Ante,  pp.  172—171.  (7)  27  Hen.  \I1I.  c.  lU  ;   ante, 

(c)  Butl.  11.  (d)  to  Fcanie  C.  It.  p.  I7u. 
384.  (/,)  See   uiih,   p]).    17^,   203— 

(/)  Ante,  p.  307.  20l». 
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happens   (hat    by  means  of  uses,  the  legal  seisin  or 
possession  of  lands  may  be  shifted  from  one  person  to 
another   in   an   endless   variety   of   ways.     We   have 
seen  (i),  that  a  conveyance  to  B.  and  his  heirs  to  hold 
from  to-morrow  is  absolutely  void.     But  by  means  of 
shifting  uses,  the  desired  result  may  be  accomplished  ; 
for,  an  estate  may  be  conveyed  to  A.  and  his  heirs,  to 
the  use  of  the  conveying  party  and  his  heirs  until  to- 
morrow, and  then  to  the  use  of  B.  and  his  heirs.     A 
Example :—    very  common  instance  of  such  a  shifting  use  occurs  in 
A*!*andhts*^   an  Ordinary  marriage  settlement  of  lands.     Supposing 
heirs  until  a     \,  to  be  the  Settlor,  the  lands  are  then  conveyed  by 
after  the' '      him,  by  a  settlement  executed  a  day  or  two  before 
imuriage,  to    ^^^  marriage,  to  the  trustees  (say  B.  and  C.  and  their 

otlicr  uses.  _  o  '  .         . 

heirs)  "  to  the  use  of  A.  and  his  heirs  until  the  intended 
marriage  shall  be  solemnized,  and  from  and  imme- 
diately after  the  solemnization  thereof,"  to  the  uses 
agreed  on  ;  for  example  to  the  use  of  D.,  the  intended 
husband,  and  his  assigns  for  his  life,  and  so  on  (Ic). 
Here  B.  and  C.  take  no  permanent  estate  at  all,  as  we 
have  already  seen  (Z).  A.  continues  as  he  was,  a  tenant 
in  fee  simple  until  the  marriage  ;  and  if  the  marriage 
should  never  happen,  his  estate  in  fee  simple  will  con- 
tinue with  him  untouched.  But,  the  moment  the 
marriage  takes  place, — without  any  further  thought  or 
care  of  the  parties, — the  seisin  or  possession  of  the 
lands  shifts  away  from  A.  to  vest  in  D.,  the  intended 
husband,  for  his  life  according  to  the  disposition  made 
by  the  settlement.  After  the  execution  of  the  settle- 
ment, and  until  the  marriage  takes  place,  the  interest 
of  all  the  parties,  except  the  settlor,  is  future,  and 
contingent  also  on  the  event  of  the  marriage.  But  the 
life  estate  of  D.,  the  intended  husband,  is  not  an  interest 
of  the  kind  called  a  contingent  remainder.  For,  the 
estate  which  precedes  it,  namel}^  that  of  A.,  is  an 

(i)  Ante,  p.  3(37.  given  in  Part  VI.,  jiost. 

(k)  See  the  form  of  settlement  (/)  Ante,  pi^.  178,  210,  211. 
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estate  in  fee  simple,  after  which  no  remainder  can  be  i 
hmited.     The  use  to  D.  for  his  hfe  springs  up  on  the  « 
marriage  taking  place,  and  puts  an  end  at  once  and  for 
ever  to  the  estate  in  fee  simple  which  belonged  to  A. 
Here,  then,  is  the  destruction  of  one  estate,  and  the  sub- 
stitution of  another.     The  possession  of  A.  is  wrested 
from  him  by  the  use  to  D.,  instead  of  D.'s  estate    • 
waiting  till  A.'s  possession  is  over,  as  it  must  have 
done    had    it    been    merely    a    remainder.     Another  Another 
instance  of  the  application  of  a  shifting  use  occurs  in  '"stance, 
those  cases  in  which  it  is  wished  that  any  person  who 
shall  become  entitled  under  the  settlement  shall  take 
the  name  and  arms  of  the  settlor.     In  such  a  case,  Ncime  and 
the  intention  of  the  settlor  is  enforced  by  means  of  a  *^'^™^- 
shifting  clause,  under  which,  if  the  party  for  the  time 
being  entitled  should  refuse  or  neglect,  within  a  definite 
time,  to  assume  the  name  and  bear  the  arms,  the  lands 
will  shift  away  from  hiin,  and  vest  in  the  person  next 
entitled  in  remainder. 

From  the  above  examples,  an  idea  may  be  formed 
of  the  shifts  and  devices  which  can  now  be  effected  in 
settlements  of  land,  by  means  of  springing  and  shift- 
ing uses.  By  means  of  a  use,  a  future  estate  may  be 
made  to  spring  up  with  certainty  at  a  given  time. 
It  may  be  thought,  therefore,  that  contingent  ro 
mainders,  having  until  recently  been  destructible, 
would  never  have  been  made  use  of  in  modern  con- 
veyancing, but  that  everything  would  have  been  made 
to  assume  the  shape  of  an  executory  interest.  This, 
however,  is  not  the  case.  For,  in  many  instances, 
future  estates  are  necessarily  reqiured  to  wait  for  the 
regular  expiration  of  those  which  precede  them  ;  and, 
when  this  is  the  case,  no  art  or  device  can  prevent 
such  estates  from  being  what  they  are,  contingent 
remainders.  The  only  thing  that  could  formerly  bo 
done,  was  to  take  care  fur  their  presersatiun,  by  mcnns 
w.K.i'.  2.3 
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No  limitiitioa  of  trustees  foi'  that  purpose.  For,  the  law,  having 
constmed  as^  j^^^^^  acquainted  with  remainders  long  before  uses  were 
which  can  be  introduced  into  it,  will  never  construe  any  limitation 
remainder^  '^  to  be  a  Springing  or  shifting  use,  wHch,  by  any  fair 

interpretation,  can  be  regarded  as  a  remainder,  whether 

vested  or  contingent  {m). 

The  establishment  of  shifting  and  contingent  uses 
occasioned  great  difficulties  to  the  early  lawyers,  in  con- 
sequence of  the  supposed  necessity  that  there  should, 
at  the  time  of  the  happening  of  the  contingency  on 
which  the  use  was  to  shift,  be  some  person  seised  to 
the  use  then  intended  to  take  effect.  If  a  conveyance 
were  made  to  B.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs  until  a  marriage  or  other  event,  and  afterwards 
to  the  use  of  C.  and  his  heirs,  it  was  said  that  the  use 
was  executed  in  A.  and  his  heirs  by  the  statute,  and 
that  as  this  use  was  co-extensive  with  the  seisin  of  B., 
B.  could  have  no  actual  seisin  remaining  in  him.  The 
event  now  happens.  Who  is  seised  to  the  use  of  C. '? 
In  answer  to  this  question  it  was  held  that  the  original 
seisin  reverts  back  to  B.,  and  that  on  the  event  happen- 
ing he  becomes  seised  to  the  use  of  C.  And  to  support 
this  doctrine  it  was  further  held  that  meantime  a 
Hcintuia  possibility  of  seisin,  or  scintilla  juris,  remained  vested 
juris.  in  B.     But  this  doctrine,  though  strenuously  main- 

tained in  theory,  was  never  attended  to  in  practice. 
And  in  modern  times  the  opinion  contended  for  by 
Lord  St.  Leonards  was  generally  adopted,  that  in  fact 
no  scintilla  whatever  remained  in  B.,  but  that  he  was, 
by  force  of  the  statute,  immediately  divested  of  all 
estate,  and  that  the  uses  thenceforward  took  effect 
as   legal   estates    according   to    their   Hmitations,    by 

(w)  beanie   C.    K.    380—395,  wne  ««cZ  i%(7,  18  Ch.  D.  524  ; 

52(i ;    Doe  d.  Harris  v.  Howell,  Dean  v.  Dean,  1891,  3  Ch.  150  ; 

10  13.  &  C.  191,  197;    1  Prest.  Si/wr.s  v.  Si/vies,  lSm,l   Ch.  272  ; 

Abst.   130;     While  y.  ,Siimmcr.s,  i?c  HV/y/z/w/f,  1904,2     h95. 
1908,  2  Ch.  256.     See  lie  Lech- 
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relation  to  the  original  seisin  momentarily  vested  in 
B.  (n).     Finally  an  Act  of  1860  declared  the  law  to  be  Now 
in  accordance  with  Lord  St.  Leonards's  opinion,  and  ^'^"^"^'i*-'^- 
gravely  aboUshed  the  existence  of  scintilla  juris  (o). 

When  one  is  entitled  to  land  as  tenant  in  fee  simple  Tcnaufc  in  fee, 
in  possession,  with  an  executory  limitation  over  to  the  Jory  liSta' 
use  of  another — as  where  land  is  hmited  to  the  use  of  tion  over, 
A.  and  his  heirs,  but  if   A.  shall  die  in  the  hfetime  of  i"gd ,X"t  nut 
B.,  then  to  the  use  of  B.,  and  his  heirs — the  tenant  in  cii"itablo 

waste. 

possession  is  not  impeachable  for  legal  waste  (j)),  unless 
the  instrument  conferring  his  estate  expressly  prohibits 
him  from  committing  waste  (q).  But  he  may  be 
restrained  by  injunction  from  committing  any  equit- 
able Avaste  (p).  And  he  has  all  the  powers  of  a  tenant  Has  (he 
for  hfe  under  the  Settled  Land  Acts  (/•)•  powers  of  a 

^  '  tenant  fur 

life  under 

One  of  the  most  convenient  and  useful  a.])|)licatioiis  '^I'^tled  j^and 

A<'t.s. 

ot  springing  uses  occurs  in  the  case  of  uowcrs,  which  ,, 

LOO  1 00g0f  '  i  ower.s. 

are  methods  of  causmg  a  use,  with  its  accompanying 
estate,  to  spring  up  at  the  will  of  any  given  person  (s)  : 
— Thus,  lands  may  be  conveyed  to  A.  and  his  heirs 
to  such  uses  as  B.  shall,  by  any  deed  or  by  his  will, 
appoint,  and  in  default  of  and  until  any  such  appoint- 
ment to  the  use  of  C.  and  his  heirs,  or  to  any  other 
uses.     These  uses  will  accordingly  confer  vested  estates 

(ii)  iSugd.  Pow.   10.  or    scintilla  juris   shall    not    Ijo 

(o)  ytat.  23  &  24   \'i(t.   r.  .'{S,  deemed  ncce.s.sary  for  the  sup[)ort 

8.  7,  which  provides  that  where  of,  or  to  give  effect  to,  fiilure  or 

by  any  instrument  any  heredita-  eontingent   or   executory    uses  ; 

ments    have    been    or    shall    be  nor  shall  any  such  seisin  to  uses 

limited  to  uses,  all  uses  there-  or  scintilla  juris   be  deemed  to 

luider,  whether  expressed  or  im-  be  suspended,  or  to  remain  or  to 

plied  by  law,  and  whether  immc-  subsist  in  him  or  elsewhere, 

diate  or  future,  (jr  eonlingent  or  (p)  Turner    v.     W'ritj/it,    2    Do 

executor}',    or    to     be    ckxlarcd  <i.   1<\   &  J.   2."{4  ;    Jic  I/anburif's 

under   any    power    therein    ion-  Sittdd  Estates,   1!II3.  2  Ch.  357, 

tained,  shall  take  effect  when  and  3(13  ;  sec««/c.  pp.  80.  lOU,  I IU-1  KS. 

as  they  arise,  by  force  of  and  by  (<j)  Blake  v.  Peters,  1  Ue  C!.  ■). 

relation  to  the  estate  and  seisin  &  S.  340. 

origuially  vested  in   the  person  (r)  Stat.  45   &  4t>  N'iet.  e.  3S, 

seised    to    the    uses;     and    tiie  s.  58(1,  ii.);  see  f/H/r.  pj).  120     J2<>. 

continued   existence    in    him    or  (s)  .Sec  Co.  Litl.  271  b,  n.  (1), 

elsewhere  of  any  seishi  to  uses  \'ll.  1. 
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oji  C,  or  tilt)  parties  having  theiii,  subject  to  be  divested 
or  destroyed  at  any  time  by  B.  exercising  his  poioer 
of  appointment.  Hero  B.,  though  not  owner  of  the 
property,  has  yet  the  power  at  any  time,  at  once  to 
dispose  of  it  by  executing  a  deed  ;  and  if  he  should 
please  to  appoint  it  to  the  use  of  himself  and  his  heirs, 
he  is  at  perfect  hberty  so  to  do  ;  or  by  virtue  of  his 
power,  he  may  dispose  of  it  by  his  will.  Such  a  power 
of  appointment  is  evidently  a  privilege  of  great  value  ; 
it  is  nearly  as  good  as  ownership  ;  and  it  has  accord- 
ingly been  made  to  share  the  habilities  of  ownership. 
Credit<)i«'  Thus,  under  the  Judgments  Act,  1838,  the  sheriff* 
rights.  ^^^^y.  (jgi^ygj.  execution  under  the  writ  of  elegit  of  all 

hereditaments,  over  which  a  judgment  debtor  shall  at 
the  time  of  the  judgment,  or  at  any  time  afterwards, 
have  any  disposing  power  which  he  might,  without 
the  assent  of  any  other  person,  exercise  for  his  own 
Eanlauptcy  benefit  (i).  And  by  the  Bankruptcy  Act,  1883,  the 
trustee  for  the  creditors  of  any  person  becoming  bank-" 
rupt  may  exercise,  for  the  benefit  of  his  creditors,  all 
powers  (except  the  right  of  nomination  to  a  vacant 
ecclesiastical  benefice)  which  might  have  been  exercised 
by  the  bankrupt  for  his  own  benefit  at  the  commence- 
ment of  his  bankruptcy  or  before  his  discharge  {u). 
So  that,  in  the  example  we  have  taken,  the  estate  of 
C.  is  hable  to  be  defeated  by  any  judgment  creditor 
of  B.  taking  the  lands  in  execution,  or  in  the  event  of 
B.'s  bankruptcy,  as  well  as  by  an  appointment  made 
by  B.  But  if  B.  should  die  before  the  lands  have 
been  affected  by  any  judgment  against  him  (r),  and 

(0  Stilt.   1   &  3  Vict.  c.   110,  ss.  44,  56;    Nichols  to  Mx:v.  29 

s.  11  ;  ante,  p.  274.     By  sect.  13,  Ch.  D.  1005.     Stat.  32  &  33  Vict, 

judgments    -were    also    made    a  c.  71,  ss.  15,  par.  (4),  25,  ]Dar.  (5), 

charge  on  such  hereditaments :  were   to   the   same   effect.     Ihe 

but  the  effect  of  the  Act  in  this  former     Acts  .  gave     a     similar 

respect   has    been    modified    by  power  to   the   assignees   of  the 

later  Acts  of  1860, 1864, 1888,  and  bankrupt ;   see  stats.  6  Geo.  IV. 

1900,  in  the  manner  explained  in  i'.  16,  s.  77  ;  12  &  13  Vict.  c.  106, 

the  chapter  on  Creditors'  Kights  ;  s.  147. 
ante,  pp.  275—279.  (f)  Sec  aitic,  pp.  27d— 279. 

(u)  Stat.  46  &  47  Viet.  c.  52, 


i 


OP  AN  EXECUTORY  INTEREST. 


389 


without  having  been  bankrupt  or  having  made  any 
appointment  by  deed  or  will,  C.  will  become  indefeasibly 
entitled  to  the  lands  ;   which  will  be  no  longer  subject 
to  B.'s  debts  (x).     If,  however,  B.  should  exercise  the 
power  by  deed  or  will  in  favour  of  a  volunteer  (or 
person  not  claiming  for  valuable  consideration  (y) ),  he 
will  be  considered  to  have  made  the  lands  his  own  ; 
and  they  will  therefore  be  hable  to  satisfy  all  his  debts 
after  his  death,  but  not  until  all  his  other  property 
has  been  exhausted  (s).    Where  a  general  power  of 
appointment  is  exercisable  by  will  only,  the  property 
subject  thereto  cannot  be  taken  under  any  execution 
against  the  donee  of  the  power  ;  and  the  power  remains 
exercisable  by  him,  notwithstanding  his  bankruptcy  (a). 
Under  the  Land  Transfer  Act,  1897  (6),  on  the  death  Devuintion 
after  that  year  of  any  person  entitled  to  a  general  power  ^,"pp„i^,(f,i.'^ 
of  appointment  over  real  estate  and  having  exercised  doath  »i  real 
the  same  by  will,  the  property  appointed  vests  in  his  pointed  hV 
executors  or  administrator  in  the  same  manner  as  his  '^"^^  ^iii<ii-r 

a  genoral 

own  real  estate  (c)  ;  l)ut  the  appointee  remains  entitled  powor. 
thereto  in  equity  in  tlio  same  manner  as  a  devisee  of  tlie 
testator's  own  estate,  and  has  tlie  like  riglit  of  requir- 
ing a  conveyance  of  tlie  property,  if  not  wauled  to 
satisfy  the  testator's  debts  or  funeral  or  testamentary 
expenses,  from  his  personal  representatives  {d). 

Suppose,  then,  that  B.  should  oxercise  his  power,  Exoi-oiso  c.f 
and  appoint  the  lands  by  deed,  to  the  use  of  D.  and  his  ]^^,^^^\''^  ''•^' 
heirs.     In  this  case  the  execution  by  B.  of  the  instru- 
ment required  by  the  power,  is  the  event  on  which  the 

{z)  Holmes  v.   Cofjhill,  7  V'es 


499,  12  Vcs.  206. 

(y)  Ante,  p.  79. 

(;;)  Sug.  Pow.  474  ;  FUming 
V.  linchanun,  3  Dc  U.  .M.  &  (t. 
976 ;  Bctifus  v.  LawUi/,  1903, 
A.  (J.  411  J  ante,  p.  221,  n.  (A) ; 
SCO  Williams  v.  Williams,  1900, 
1  Ch.  152,  sed  quwrc. 

{a)  Re  Guedalla,  1905,  2  Cli. 
331,  (lofiding  that,  if  tlio  dniK-e 
of   sui'li   a   powci'  die   an    iindis- 


fliargcd  Ijankriipt  liaving  exor- 
cised tlic  power  in  favour  of  a 
volunteer,  the  property  is  subject 
oidy  to  his  debts  incurred  since 
tiie  I)ankruptcy. 

(b)  Stat.  60  &  61  Viet.  c.  65, 
s.  1  (2). 

(c)  Ante.  pp.  29,  75,  85.   133, 
139.  187,  192.  2(»9,  220,  225,  359. 

(</)  Ante,  i)p.  29.   7.-..  S."..    133. 
139.  221.  226. 
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use  is  to  spring  up,  and  to  destroy  the  estate  already 
existing.     The  moment,  therefore,  that  B.  lias  duly 
executed  his  power  of  appointment  over  the  use  in 
favour  of  D.  and  his  heirs,  D.  has  an  estate  in  fee  simple 
in  possession  vested  in  him,  by  virtue  of  the  Statute 
of  Uses,  in  respect  of  the  use  so  appointed  in  his  favour  ; 
and  the  previously  existing  estate  of  C.  is  thenceforth 
The  power  is  completely  at  an  end.     The  power  of  disposition  exer- 
une.  ^^^^  ^^  ^i^®d  ^y  ^-  extends,  it  will  be  observed,  only  to  the 
use  of   the  lands  ;    and  the  fee  simple  is  vested  in 
the  appointee,  solely  by  virtue  of  the  operation  of  the 
Statute  of  Uses,  which  always  instantly  annexes  the 
legal  estate  to  the  use  (e).     If,  therefore,  B.  were  to 
make  an  appointment  of  the  lands,  in  pursuance  of  his 
power,  to  D.  and  his  heirs,  in  the.  use  of  E.  and  his  heirs, 
D.  would  still  have  the  use,  which  is  all  that  B.  has  to 
dispose  of ;  and  the  use  to  E.  would  be  a  use  upon  a  use, 
wliich,  as  we  have  seen  (/),  is  not  executed,  or  made 
into  a  legal  estate  b_y  the  Statute  of  Uses.    E.,  therefore, 
would  obtain  no  estate  at  law  ;    although  the  Court 
would   in   accordance  with   the   expressed  intention, 
consider  him  beneficially  entitled,  and  would  treat  him 
as  the   owner  of   an    equitable   estate  in  fee  simple, 
obliging  J),  to  hold  his  legal  estate  merely  as  a  trustee 
for  E.  and  his  heirs  (q). 


The  terms 
and  formali- 
ties of  the 
power  must 
he  complied 
with. 


In  the  exercise  of  a  power  it  is  absolutely  necessary 
ihat  the  terms  of  the  power,  and  all  the  foi-malities 
required  by  it,  should  be  strictly  complied  with.  -If  the 
power  should  require  a  deed  only,  a  ?(';7^  will  not  do  :  or, 
if  a  will  only,  then  it  cannot  be  exercised  by  a  deed  (/<), 
or  by  any  other  act  to  take  effect  in  the  lifetime  of  the 
person  exercising  the  power  (i).  So  if  the  power  is  to 
be  exercised  by  a  deed  attested  by  two  witnesses,  then  a 


(e)  See  ante,  pp.  175 — 177. 
(/)  .4«/r,  pp.  179—181. 
({/)  Sugd.  Pow.  191. 
(h)  ilarjoribanlcs  v.  Hovendcn, 


1  Drury,  11. 

(i)  Sugd.  Pow.  210  ;  1  Cliance 
on  Powers,  eh.  9.  pp.  273  sq.  ; 
Be  Parlcin.  1892.  3  Cli.  ")[(). 
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deed  attested  by  one  witness  only  will  bo  insufficient  (/,;). 

This  strict  compliance  with  the  terms  of  the  power  was 

carried  to  a  great  length  by  the  Courts  of  law  ;  so  much 

so  that  where  a  power  was  required  to  be  exercised  by  a 

writing  under  hand  and  seal  attested  hy  witnesses,  the  Power  to  be 

exercise  of  the  poM-er  was  held  to  be  invahd  if  the  ^^!^.tt[n!f  umicr 

witnesses  did  not  sign  a  written  attestation  of  the  hand  and  seal, 

signature  of  the  deed,  as  well  as  of  the  seahng  (Z).  ^^^tnesses/ 

The  decision  of  this  point  was  rather  a  surprise  upon 

the  profession,  who  had  been  accustomed  to  attest 

deeds  by  an  indorsement,  in  the  words  "  sealed  and 

dehvered  by  the  within-named  B.  in  the  presence  of," 

instead  of  wording  the  attestation,  as  in  such  a  case  this 

decision  required,  "  Signed,  sealed,  and  delivered,"  cl-:c. 

In  order,  therefore,  to  render  valid  the  many  deeds 

which  l)y  this  decision  were  rendered  nugatory,  an  Act 

of  Parhamcnt  (w)  was  passed  by  which  the  defect  thus  Stat,  r.4  cion. 

arising  was  cured,  as  to  all  deeds  and  instruments      '^'  """*■ 

intended  to  exercise  powers,  wliich  were  executed  prior 

to  the  30th  of  July,  1814,  the  day  of  the  passing  of  the 

Act.     But  as  the  Act  had  no  prospective  operation, 

the  words  "  signed,  sealed,  and  delivered,"  were  still 

necessary  to  be  used  in  the  attestation,  in  all  cases 

where  the  power  was  to  be  exercised  by  writing  under 

hand  and  seal,  attested  hy  witnesses  {n).     It  is,  however, 

now  provided  by  the  Law  of  Property  Amendment  Act.  New  enact- 

1859,  that  a  deed  thereafter  executed  in  the  presence  of  """"*^^" 

and  attested  by  tivo  or  more  witnesses  in  the  manner  in 

which  deeds  are  ordinarily  executed  and  attested,  shall, 

so  far  as  respects  the  execution  and  attestation  thereof, 

(/c)  Siigd.    Pow.    207    sq.  ;     J  liS2.  ti'.l.'J.  in  whieh  ease  tlie  ( 'unit 

Chance  on  Powers,  331.  of  Kxcliequer  intiinated  tliat  they 

(I)    Wright     v.      Wakeford,     4  considered  tlie  ease  of   Wiiyht  v. 

Taunt.  213  ;   Doc  d.  MuiifiJU'ld  v.  Wnkrjord  now  overruled  l)v  tin- 

reach,  2  M.  &  S.  ruQ,  ].")  H..  Pv.  ease  of  Ihirddt  v.  Dor  d.  .S'/>//,s- 

3GI  ;   Wrujid  V.  Barlow,  3  ^\.  k  S.  /y«/y,  10  CI.  &  Fin.  340.  (>  Man.  \- 

.'512,  10  R.  R.  331).  Gr."  3.Sf).     See  also   Rr   lii,k.Hs 

{m.)  .'')4  Geo.  111.  e.  IfiS.  Trmt.^,  1  J.  \-  II.  70,  72.  atlinn.-.l. 

(«)  See.   Iiowever,    Vinccnl   v.  Neidoii   v.   J{ickrlfs\  !l    II.    I,.   ( '. 

llishop  of  Sodor  and  Man,  5  Ex.  202. 
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be  a  valid  execution  of  a  power  of  appointment  by  deed 
or  by  any  instrument  in  writing  not  testamentary  ;  not- 
withstanding it  shall  have  been  expressly  required  that 
a  deed  or  instrument  in  writing  made  in  exercise  of 
such  power  should  be  executed  or  attested  with  some 
additional  or  other  form  of  execution  or  attestation,  or 
solemnity.  Provided  always,  that  this  provision  shall 
not  operate  to  defeat  any  direction  in  the  instrument 
creating  the  power  that  the  consent  of  any  particular 
person  shall  be  necessary  to  a  valid  execution,  or  that 
any  act  shall  be  performed  in  order  to  give  validity 
to  any  appointment,  having  no  relation  to  the  mode 
of  executing  and  attesting  the  instrument ;  and  nothing 
contained  in  the  Act  shall  prevent  the  donee  of  a  power 
from  executing  it  conformably  to  the  power  by  writing, 
or  otherwise  than  by  an  instrument  executed  and 
attested  as  an  ordinary  deed  ;  and  to  any  such  execution 
of  a  power  this  provision  shall  not  extend  (o). 


Equitable  iv-  This  strict  Construction  adopted  by  the  Courts  of 
defective^  law,  in  the  case  of  instruments  exercising  powers,  is  in 
execution  of    gome  degree  counterbalanced  by  the  practice  wliich 

powers.  .  . 

prevailed  in  the  Court  of  Chancery  to  give  relief  in 
certain  cases,  when  a  power  had  been  defectively 
exercised, — a  relief  still  afforded  by  the  High  Court  of 
Justice,  now  that  the  Court  of  Chancer}'"  has  been 
abolished.  If  the  Courts  of  law  have  gone  to  the  very 
limit  of  strictness,  for  the  benefit  of  the  persons  entitled 
in  default  of  appointment,  the  Court  of  Chancery,  on 
the  other  hand,  appears  to  have  overstepped  the  proper 
boundaries  of  its  jurisdiction  in  favour  of  the  ap- 
pointee (p).  For,  if  the  intended  appointee  be  a 
purchaser  from  the  person  intending  to  exercise  the 
power,  or  a  creditor  of  such  person,  or  his  wife,  or  his 
child,  or  if  the  appointment  be  for  a  charitable  pm-pose. 


(o)  Stat.  22  &  23  Vict.  c.  35, 
s.  12  ;  passed  13th  Aug.  1859. 


(p)  See    7    Ves.    506 ;     Sugd. 
Pow.  532  sq. 
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— in  any  of  these  cases,  equity  will  aid  the  defective 
execution  of  the  power  (q)  ;  in  other  words,  the  Court 
will  compel  the  person  in  possession  of  the  estate,  w^ho 
was  to  hold  it  until  the  power  was  duly  exercised,  to 
give  it  up  on  an  undue  execution  of  such  power.  It 
is  certainly  hard  that,  for  want  of  a  little  caution,  a 
purchaser  should  lose  his  purchase  or  a  creditor  his 
security,  or  that  a  wife  or  child  should  be  unprovided 
for  ;  but  it  may  well  be  doubted  whether  it  be  truly 
equitable,  for  their  sakes,  to  deprive  the  person  in 
possession  ;  for  the  lands  were  originally  given  to  him 
to  hold  until  the  happening  of  an  event  (the  execution 
of  the  power),  which,  if  the  power  be  not  duly  executed, 
has  in  fact  never  taken  place. 

The  above  remarks  equally  apply  to  the  exercise  of  Exercise  of 
a  power  by  will.  Formerly,  every  execution  of  a  power  ^'  ^^  ■ 
to  appoint  by  will  was  obliged  to  be  effected  by  a  will 
conformed,  in  the  number  of  its  witnesses  and  other 
circumstances  of  its  execution,  to  the  requisitions  of 
the  power.  But  the  Wills  Act,  1837  (r),  requires  that  Wills  A«t,. 
all  wills  should  be  executed  and  attested  in  the  same 
uniform  way  (.s)  ;  and  it  accordingly  enacts  (t),  that  no 
appointment  made  by  will  in  exercise  of  any  power  shall 
be  valid,  unless  the  same  he  executed  in  the  manner 
required  by  the  Act :  and  that  every  will  executed  in 
the  manner  thereby  required  shall,  so  far  as  respects 
the  execution  and  attestation  thereof,  be  a  valid  execu- 
tion of  a  power  of  appointment  by  will,  notwithstanding 
it  shall  have  been  expressly  required  that  a  ^vill  made 
in  exercise  of  such  power  should  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity. 

(17)  Sui,'cl.    r..\v.   534,   535  ;    2  1  Ch.  402.    See  Ilummd  v.  Hum- 

Chance  on  Powers,  c.  23,  p.  488  md,  18!t8,  1  Ch.  042  ;    /^  Price, 

.sq.  ;    Liicf'Mn  V.  Lucrnn,  T)  Bcav.  19U0,    I    Cii.    142;     Banctto   v. 

249  ;  ifc  lKrt//tf/,  1!)08,  1  Ch.  500.  Young,    I!Hl(i.    2    Cli.    339;     Re 

(r)  7  Will.  IV.  &  1  Vict.  r.  2(i.  Walkrr,     I!HIS      I    Ch.    402;     1 

(a)  See  ante.  p.  247.  Wms.  \.  k  i'.  2!U.  n.  (-/).  2M(i  r.l. 

(0  Sect.  10  ;   lie  Barnitl.  1908, 
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Powers  of 
alienation 
unconnected 
witlx  o\vncr- 
ship  diflci" 
from  aliena- 
tion in  respect 
of  o\vnershij». 


Appoint- 
ments 
between 
husband  and 
•wife. 


Married 
woman  niit^ht 
exercise 
powers. 


Infants'  mar- 
riage settle- 
ments. 


These  powers  of  appointment,  viewed  in  regard  to 
the  individuals  who  are  to  exercise  thorn,  are  a  species 
of  dominion  over  property,  quite  distinct  from  that  free 
right  of  alienation  which  has  now  become  inseparably 
annexed  to  every  estate,  except  an  estate  tail,  to  which 
a  modified  right  of  alienation  only  belongs.  As  aliena- 
tion by  means  of  powers  of  appointment  was  of  a  less 
ancient  date  than  the  right  of  alienation  annexed  to 
ownership,  so  it  was  free  from  some  of  the  incumbrances 
by  which  that  right  was  clogged.  Thus  a  man  may  ^ 
exercise  a  power  of  appointment  in  favour  of  himself 
or  of  his  wife  {u)  ;  although,  as  we  have  seen  (x),  a  man 
cannot,  by  virtue  of  his  ownership,  directly  convey  to 
himself,  and  could  not,  previously  to  the  year  1.SS2, 
so  convey  to  his  wife.  So  we  have  seen  {y)  that  a 
mnrried  woman  could  not  formerly  convey  her  estates 
without  a  fine,  levied  by  her  husband  and  herself,  in 
which  she  was  separately  examined  ;  and  afterwards, 
no  conveyance  of  her  estates  could  be  made  without  a 
deed  in  which  her  husband  must  have  concurred,  and 
which  must  have  been  separately  acknowledged  hj  her 
to  be  her  own  act  and  deed.  But  a  power  of  appoint- 
ment either  by  deed  or  will  might  be  given  to  any 
woman  ;  and  she  might  exercise  such  a  power,  whether 
given  to  her  when  mai-ried  or  when  single,  without  tlie 
consent  of  any  husJiand  to  whom  she  might  then  or 
thereafter  be  married  (z)  ;  and  the  power  might  be 
exercised  in  favour  of  her  husband,  or  of  any  one  else  (a) ; 
and  so  the  law  is  still.  The  Act  of  Parliament  to  which 
we  have  before  referred  {b),  for  enabHng  infants  to  make 
binding  settlements  on  their  marriage,  with  the  sanction 
of  the  Court  of  Chancery,  extends  to  property  over 
which  the  infant  has  any  power  of  appointment,  miless 
it  be  expressly  declared  that  the  power  shall  not  be 


(u)  Sugd.  Pow.  471. 

{x)  Ante.  pp.  210.  317. 

(//)  Ante,  pp.  3U— 31(3. 

(2)  Doe  d.   BlomfieJd  v.   Eyre, 


3  C.  B.  557,  5  C  .B.  713. 
(rt.)  Susd.  Pow.  471. 
{!>)  Ante,  p.  301. 
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exercised  by  an  infant  (c).  But  the  Act  provides,  that 
in  case  any  appointment  under  a  power  of  appointment, 
or  any  disentailing  assurance,  shall  liave  been  executed 
by  any  infant  tenant  in  tail  under  the  Act,  and  such  ,s'(V. 
infant  shall  afterwards  die  under  age,  such  appointment 
or  disentailing  assurance  shall  thereupon  become 
absolutely  void  (d). 

The  power  to  dispose  of  property  independent^  of  ignorance  of 
any   ownership,   though    estabhshed   for   some   three  powers  haV 
centuries,  is  at  the  present  day  frequently  unknown  to  caused  dis- 
those    to    whom    such    a    power   may    belong.     This  oFm'trnti.m. 
ignorance  has  often  given  rise  to  difficulties  and  the 
disappointment   of  intention   in   consequence  of   the 
execution  of  powers  by  insiruments  of  an  informal 
nature,  particularly  by  wills,  too  often  drawn  by  the 
parties    themselves.     A    testator    would,    in    general 
terms,  give  all  his  estate  or  all  his  properly  ;    and 
because  over  some  of  it  he  had  only  a  power  of  appoint- 
ment, and  not  any  actual  ownership,  his  intention  was 
formerly  defeated.    For  such  a  general  devise  was  no 
execution  of  his  power  of  appointment,  but  operated 
only  on  the  property  that  was  his  own.     He  ought  to 
have  given  not  only  all  t  hat  he  had,  but  also  all  of  which 
he  had  any  power  to  dispose.     The  Wills  Act.  1837  {e), 
provided  a  remedy  for  such  cases,  by  enacling  (/)  that 
a  general  devise  of  the  real  estate  of  a  testator  shall  be  A  goncml 

I'll!  Ipowor  of 

construed  to  include  any  real  estate  which  he  may  navelap])nintinent. 
power  to  appoint  in  any  manner  he  may  think  proper  (.'/)  j^"?'^  '.renerlV' 
and  shall  operate  as  an  execution  of  such  power,  unless  rl  d"t\  isc 
contrary  inteniion  shall  appear  by  the  will.  \ 

(c)  Stat.  18  &  19  Vict.  c.  4.3,  (e)  Stat.  7  Will.  IV.  .^-  1  Vict, 

s.    1.     Sec  Be  Cardross's  Settle-  e.  2G. 

ment,  7  Ch.  1).  728.  (/  )  Sect.  27. 

{(l)  Sect.  2.     It  has  been  lield  Uj)  Cloven  v.  Aufhi/.  12  I'.eav. 

that  appointmonls  made  under  ()(»4  ;    /{e  Milh,  34  (  li.   D.   J8f>: 

the  Act,  by  infants,  wlio  are  not  L'e  ir///(V/w..s-.  42  Cli.  I).  '.»;{  ;    lie. 

tenants  in   tail,   do   not   become  Ih/roti's  Sitllniunil.    1891.   W   C'li. 

Vdid  on  their  deafli  under  age  ;  474  ;    lie  Unites.  I'.MHI,  2  Ch.  :{:t2. 

lie  ScotI,  IS9I,  1  Ch.  298.  :{:{'.. 
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A  power  may  A  power  of  appointment  may  somotimos  belong  to  a 
rently^th'  P^i'son  concurrently  with  the  ordinary  power  of  aliena- 
ownership.      tion  arising  from  the  ownership  of  an  estate  in   the 

lands.     Thus  lands  may  be  limited  to  such  uses  as  A. 

shall  appoint,  and  in  default  of  and  until  appointment 
A  power  may  to  the  use  of  A.  and  his  heirs  (/t).  And  in  such  a  case 
guished  or  ^-  i^^^y  dispose  of  the  lands  either  by  exercise  of  his 
suspended  by  power  (i),  or  by  conveyance  of  his  estate  (k).     If  he 

a  conveyance  '-  .  ..  .. 

of  the  estate,  exercises  his  power  the  estate  limited  to  him  in  default 
of  appointment  is  thenceforth  defeated  and  destroyed  ; 
and,  on  the  other  hand,  if  he  conveys  his  estate,  his 
power  is  thenceforward  extinguished,  and  cannot  be 
exercised  by  him  in  derogation  of  his  own  conveyance. 
So  if,  instead  of  conveying  his  own  estate,  he  should 
convey  only  a  partial  interest,  his  power  would  be 
suspended  as  to  such  interest,  although  in  other  respects 
it  would  remain  in  force  ;  that  is,  he  may  still  exercise 
his  power,  so  only  that  he  do  not  defeat  his  own  grant. 
When  the  same  object  may  be  accomplished  either  by 
an  exercise  of  the  power,  or  by  a  conveyance  of  the 
estate,  care  should  be  taken  to  express  clearly  by  which 
of  the  two  methods  the  instrument  employed  is  in- 
tended to  operate.  Under  such  circumalances  it  is  very 
useful  first  to  exercise  the  powder,  and  afterwards  to 
convey  the  estate  hy  way  of  furtJier  assurance  only  ;  in 
which  case,  if  the  power  is  vahd  and  subsisting,  the 
subsequent  conveyance  is  of  course  inoperative  {T)  ; 
but  if  the  power  should  by  any  means  have  been 
suspended  or  extinguished,  then  the  conveyance  takes 
effect. 

The  doctrine  of  powers,  together  with  that  of  vested 
remainders,  was  brought  into  very  frequent  operation 

(h)  Sir  Edward  Glere's  case,  6  631  ;    Wynne  v.  Griffith,  3  Bing. 

Rep.  17  b;  Maundrell  v.  Maun-  179, 10  J.  B.  Moore,  592,  5  B.  &  C. 

drdl,  10  Yes.  246.  923,  1  Russ.  283. 

((")  Roach  V.  Wadlmm,  6  East,  [1)  Ray  v.  Pung,  5  Mad.  310, 

289.  5  B.  &  A.  501  ;   Doe  d.  Wiganw 

(A-)  Cox  V.  CJiamberlain,  4  Ves.  Jones,  10  B.  &  C.  459. 
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by  the  usual  form  of  modern  purchase  deeds,  whenever 
the  purchaser  was  married  on  or  before  the  1st  of 
January,  1834,  or  whenever,  as  sometimes  happened, 
it  was  wished  to  render  unnecessary  any  evidence  that 
he  was  not  so  married.  We  have  seen  (m)  that  the 
dower  of  such  women  as  w^ere  married  on  or  before 
the  1st  day  of  January,  1834,  remained  subject  to  the 
ancient  law  :  and  the  inconvenience  of  taking  a  con- 
veyance to  the  pm'chaser  jointly  with  a  trustee,  for  the 
purpose  of  barring  dower,  has  also  been  pointed  out  («). 
The  modern  method  of  effecting  this  object,  and  at  the  Modem 
same  time  of  conferring  on  the  purchaser  full  power  of  !^®^|^^^^  ^'^ 
disposition  over  the  land,  without  the  concmrence  of  dower, 
any  other  person,  was  as  follows  :  A  general  power  of 
appointment  by  deed  was  in  the  first  place  given  to  the 
purchaser,  by  means  of  which  he  was  entitled  to  dispose 
of  the  lands  for  any  estate  at  any  time  during  his  Ufc. 
In  default  of  and  until  appointment,  the  land  was  then 
given  to  the  purchaser  for  his  hfe,  and  after  the  deter- 
mination of  his  life  interest  by  any  means  in  his  Hfetimo, 
a  remainder  (which,  as  we  have  seen  (o),  was  vested) 
was  hmitcd  to  a  trustee  and  his  heirs  during  the  pur- 
chaser's life.  This  remainder  was  then  followed  by  an 
ultimate  rciuaiuder  to  the  heirs  and  assigns  of  lln' 
purchaser  for  ever,  or,  which  is  the  same  thing,  (o  thd 
purchaser,  his  heirs  and  assigns  for  ever  {p).  These 
limitations  were  sufficient  to  prevent  the  wife's  right 
of  dower  from  attaching.  For  the  purchaser  had  not, 
at  any  time  during  his  life,  an  estate  of  inheritance  in 
possession,  out  of  which  estate  only  a  wife  could  claim 
dower  {q)  :  he  had  during  his  hfe  only  a  life  interest, 
together  with  a  remainder  in  fee  simple  expectant  on 
his  own  decease.     The  intermediate  vested  estate  of  t  lie 

trustee  prevented,  durnig  ine  whole  of  the  purchaser'^ 

^  ^^^^_^_^.^^^— —— — —1^— 1^— «— ».-- 

(?«)  AiUc,  p.  :}2S.  (/;)  Fearne  ('.  K.  'Ml,  n.  ;   ('«■ 

(ii)  Ante,  p.  33(J.  J^itt.  379  b,  ii.  ( 1 ). 

(o)  Ante,  pp.  :3f)5,  .'{TS.  (q)  Ante,  ]>.  ."i-'S. 


398 


OF  INCORPOREAL  HEREDITAMENTS. 


Uses  to  bar 
doMcr. 


lifetime,  any  union  of  this  life  estate  and  remainder  (r). 
Tlie  limitation  to  the  heirs  of  the  purchaser -gare-hitfti — - 
according  to  the  rule  in  Shelley's  case  {s),  all  the  powers 
of  disposition  incident  to  ownership  :  though  subject, 
as  we  have  seen  {t),  to  the  estate  intervening  between 
the  limitation  to  the  purchaser  and  that  to  his  heirs. 
But  the  estate  in  the  trustee  lasted  only  during  the 
purchaser's  hfe,  and  during  his  life  might  at  any  time 
be  defeated  by  an  exercise  of  his  power.  A  form  of 
these  uses  to  bar  dower,  as  they  were  called,  will  be 
found  inTEe"  Appendix  {u).  They  will  not  bar  the 
dower  of  wives  married  after  the  1st  of  January,  1834  ; 
to  whom  dower  is  expressly  given  by  the  Dower  Act  (x) 
out  of  any  estate  of  their  husbands  which,  whether 
wholly  equitable,  or  partly  legal  and  partly  equitable,  is 
or  is  equal  to  an  estate  of  iiiheritauco  in  possession  (?/). 


Special 
powers. 

AVJierc  tlie 
estate  is  of 
limited  dura- 
tion. 
Power  of 
leasiiis. 


Besides  these  general  powers  of  appointment,  there 
exist  also  powers  of  a  special  kind.  Thus  the  estate 
which  is  to  arise  on  the  exercise  of  the  power  of  appoint- 
ment may  be  of  a  certain  hmited  dm-ation  and  nature  ; 
of  this  an  example  occurs  in  the  power  of  leasing  which 
was  formerly  given  to  every  tenant  for  Hfe  under  a 
properly  drawn  settlement.  We  have  seen  {z)  that  a 
tenant  for  hfe  cannot,  by  virtue  of  the  right  of  ahena- 
tion  incident  to  his  estate,  make  any  disposition  of  the 
property  to  take  effect  after  his  decease.  Such  right 
of  ahenation,  therefore,  does  not  enable  him  to  grant 
a  lease  for  any  certain  term  of  years,  but  only  con- 
tingently on  his  hving  so  long.  But  if  his  hfe  estate 
were  limited  to  him  in  the  settlement  by  way  of  iise, 


(r)  Ante,  p.  378. 

(s)  Ante,  pp.  353—358. 

(0  A7ite,  p.  357. 

(it)  See  Appendix  (A). 

(x)  Stat.  3  &  4  Will.  IV.  c.  105, 
s.  2  ;  ante,  p.  332. 

iy)  And  if  the  deed  is  of  a  date 
previous  to  that  day,  even  an 


express  declaration  contamed  in 
the  deed  that  such  was  the  intent 
of  the  uses  will  not  be  sufficient ; 
Fri/  V.  Noble,  20  Beav.  598,  7 
De  G.  M.  &  G.  687  ;  Clarke  v. 
Franklin,  4  K.  &.  J.  2Cl). 
(z)  Ante.  p.  lis. 
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as  in  practice  was  always  done,    a  power  might  be 
conferred  on  him  of  leasing  the  land  for  any  term  of 
years,    and    under    whatever    restrictions    might    be 
thought  advisable.     On  the  exercise  of  this  power,  a 
use  would  arise  to  the  tenant  for  the  term  of  years, 
and  with  it  an  estate  for  the  term  granted  by  the 
lease,  quite  independently  of  the  continuance  of  the 
life  of  the  tenant  for  life  (a).     But  if  the  lease  attempted 
to    be   granted   should   have   exceeded   the    duration 
authorised  by  the  power,  or  in  any  other  respect  in- 
fringed on  the  restrictions  imposed,   it  would  ha^■e 
been  void  altogether  as  an  exercise  of  the  power,  and 
might  formerly  have  been  set  aside  by  any  person 
having  the  remainder  or  reversion,  on  the  decease  of 
the  tenant  for  life.     But  now,   by  the  Leases  Act,  ju-iit-f  againsi 
1849  (b),  such  a  lease,  if  made  bond  fide,  and  if  the  lessee  f'^'^^'^"^'^  "V 
have  entered  thereunder,  is  to  be  considered  in  etjuity  poweis. 
as  a  contract  for  the  grant  of  a  valid  lease  under  tlu* 
power,  to  the  like  purport  and  effect  as  such  invalid 
lease,  save  so  far  as  any  variation  may  be  necessary  in 
order  to  comply  with  the  terms  of  the  power  ;  and  all 
persons,  who  would  have  been  bound  by  a  lease  lawfully 
granted  under  the  power,  are  to  be  bound  in  equity  by 
such  contract  (c).     But  in  case  the  reversioner  is  able 
and   wilUng   during   the   continuance   of   the   lessee's 
possession  to  coniirm  the  lease  without  variation  (J),  the 
lessee  is  bound  to  accept  a  confirmation  accordingly  (c). 
The  same  Act  contains  a  further  provision  (/ ),  valuable 
in  the  case,  which  sometimes  happens,  of  a  power  to 
grant    leases    in    possession    being    attempted    to    be 

(a)  10  \'es.  2.'3().  such  leases,  sec  stat.  45  «fc  40  \'ict. 

{b)  Stat.  12  &  13  \i(t.  r.  iHi,  v.  38,  s.  12;    Wins.  Couv.  SUit. 

s.  2,  aiueiided  by  the,  Jjcases  Act,  30!t — 31 1. 

1850,  Stat.  13  <fc  14  Vict.  c.  17.  (e)  Stat.  13  &.  14  \ict.  c.  17, 

(c)  As  to  the  power  of  a  tenant  s.  3.     Such  eoiitiniiatioii  may  he 

for  life  to  make  a  lease  for  ,!ii\iii;i  hy  signed   men\oraiulum,   or   hy 

effect  to  such  a  cuntract,  see  stut.  aeceptaiiee  vi  rent  aceumpanieil 

45  &  4(3  N'iet.  i-.  38,  s.  12  ;   Wins.  by  signed  memorandum  (sect.  2). 

C'onv.  Stat.  3M!t— 311.  (/)  Slat.  12  &  13  Nict.  c.  20, 

((/)  As  to  the  power  of  a  tenant  a.  4. 
fur  life  in  rcvcrsiuu  to  cuutirm 
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exercised  by  a  lease  iu  coumience  a  few  days  after  its 
date.  In  such  a  case,  if  the  lessor's  estate  shall  con- 
tinue until  the  day  appointed  for  the  commencement 
of  the  lease,  the  lease  which  before  would  have  been 
invalid,  is  by  the  statute  rendered  as  valid  as  if  it  had 
been  granted  on  that  day.  Express  powers  of  leasing, 
to  take  effect  by  virtue  of  the  Statute  of  Uses,  may  still 
be  validly  created  ;  but  in  practice  their  employment 
is  now  largely  superseded  in  consequence  of  the 
extensive  powers  of  leasing  conferred  on  tenants  for 
life  by  the  Settled  Land  Act,  1 882  ((/) .  The  enactments 
mentioned  above  (/;)  apply  in  the  case  of  an  intended 
exercise  of  a  statutory,  as  well  as  of  an  express  power 
of  leasing. 

Powers  of  Another  instance  of  a  special  power  occurs  in  the 

^!^h  !^"^J  case  of  the  power  of  sale  and  exchange,  which,  before, 
the  year  1883,  was  usually  inserted  in  settlements  of 
real  estate  {i).  This  power  provided  that  it  should  be 
lawful  for'  the  trustees  of  the  settlement,  Avith  the 
consent  of  the  tenant  for  Ufe  in  possession  under  the 
settlement,  and  sometimes  also  at  their  own  discretion 
during  the  minority  of  the  tenant  in  possession,  to  sell 
or  exchange  the  settled  lands,  and  for  that  purpose  to 
revoke  the  uses  of  the  settlement  as  to  the  lands  sold 
or  exchanged,  and  to  appoint  such  other  uses  in  their 
stead  as  might  be  necessary  to  effectuate  the  trans- 
action proposed.  But  it  was  provided  that  the  money 
to  arise  from  any  such  sale,  or  which  might  be  received 
for  equality  of  exchange,  should  be  laid  out  in  the  pur- 
chase of  other  lands  ;  and  that  such  lands,  and  also 
the  lands  which  might  be  received  in  exchange,  should 
be  settled  by  the  trustees  to  the  then  subsisting  uses 
of  the  settlement.  It  was  further  provided  that,  until 
a  proper  purchase  could  be  found,  the  money  might  be 

(fir)  Ante,  pp.  121—123.  sy.  2,  4  ;   13  &  14  Vict.  c.  17. 

(h)  Stats.  12  &  13  Vict.  c.  20,  (i)  See  ante,  p.  lit),  and  ii.  (/). 
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invested  in  the  funds  or  on  mortgage,  and  the  income 
paid  to  the  person  who  would  have  boon  entitled  to  the 
rents,  if  lands  had  been  purchased  and  settled.  The 
object  of  this  power  was  to  keep  up  the  settlement,  and 
at  the  same  time  to  facilitate  the  acquisition  of  lands 
which  for  any  reason  might  be  more  desirable,  in  lieu 
of  any  of  the  settled  lands  which  it  might  be  expedient 
to  part  ^vith.  The  direction  to  lay  out  the  money  in 
the  purchase  of  other  lands  made  the  mone}^,  even 
before  it  was  laid  out,  real  estate  in  the  contemplation 
of  equity  (k)  ;  and  though  no  land  should  ever  have 
been  purchased,  the  parties  entitled  under  the  settle- 
ment would  have  taken  in  equity  precisely  the  same 
estates  in  the  investments  of  the  money,  as  they  would 
have  taken  in  any  lands  which  might  have  been  pur- 
chased therewith.  The  power  given  to  the  trustees  to 
revoke  the  uses  of  the  settlement  and  appoint  new 
uses,  enabled  them,  by  virtue  of  the  Statute  of  Uses, 
to  give  the  purchaser  of  the  settled  property  a  vahd 
estate  in  fee  simple,  provided  only  that  the  requisitions 
of  the  power  were  complied  with.  And  the  Law  of  Relief  against 
Property  Amendment  Act,  1859,  enabled  the  Court  to  ^cnt'fr^^ur." 
relieve  a  ho7id  fide  purchaser  under  such  a  power,  in  chaser, 
case  the  tenant  for  life,  or  any  other  party  to  the 
transaction,  should  by  mistake  have  been  allowed  to 
receive  for  his  own  benefit  a  portion  of  the  purchase- 
money,  as  the  value  of  the  timber  or  other  articles  (/). 
Previously  to  this  statute  the  Courts  of  Equity  had  not 
considered  themselves  authorised  to  give  rehef  in  such 
a  case  (m).  Since  the  commencement  of  the  year  1883, 
the  employment  in  settlements  of  express  powers  of  sale 
and  exchange  has  been  rendered  mmocessary,  in  conse- 
quence of  the  powers  of  sale  and  exchange  given  to 
tenants  for  life  by  the  Settled  Land  Act,  1882  (■»)• 
And  in  drawing  a  settlement  of  land,  it  is  now  generally     W 

{k)  Ante,  p.  18S.  {;«)  Cockerell  v.   Cholmehii.    I 

(/)  Stat.  22  .t  2:i  Vi.t.  <■.  :M,       Kus.^.  &  M.  41 S. 
s.  1:5.  (/()  Anir.  |)]..   12(1.   I2:t. 

W.U.I".  -id 
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I    the  2:»ractice  to  omit  express  powers  of  sale  and  exchange, 
as  well  as  of  leasing  (o). 

As  to  sales  It  was  decided  that  the  ordinary  power  of  sale  and 

reserving        oxchange  Contained  in  settlements  did  not  authorise 

minerals.  '^ 

the  trustees  to  sell  the  lands  with  a  reservation  of  the 
minerals  {ji).  In  consequence  of  this  decision,  which 
took  the  profession  rather  by  surprise,  an  Act  was 
passed  {q)  which  confirmed  all  sales,  exchanges,  par- 
titions and  enfranchisements  theretofore  made,  in 
intended  exercise  of  any  trust  or  power,  of  land  with 
an  exception  or  reservation  of  minerals,  or  of  the 
minerals  separately  from  the  residue  of  the  land  (r). 
And  it  was  provided  that  for  the  future  every  trustee 
and  other  person  authorised  to  dispose  of  land  by  way 
of  sale,  exchange,  partition  or  enfranchisement,  might, 
with  the  sanction  of  the  Court  of  Chancery,  now- 
represented  by  the  Chancery  Division  of  the  High  Court, 
dispose  of  the  land  without  the  minerals,  or  of  the 
minerals  without  the  land,  unless  forbidden  so  to  do 
by  the  instrument  creating  the  trust  or  power  (s).  A 
sale,  exchange,  partition  or  mining  lease  may  be  made, 
under  the  powers  conferred  by  the  Settled  Land  Act, 
1882  {f),  either  of  land,  with  or  without  an  exception 
or  reservation  of  all  or  any  of  the  mines  and  minerals 
therein,  or  of  any  mines  and  minerals,  and  in  any 
such  case  with  or  without  a  grant  or  reservation  of 
powers  and  privileges  connected  with  mining  purposes 
in  relation  to  the  settled  land,  or  any  part  thereof,  or 
any  other  land  {u).     And  an  occupation  or  a  building 

(o)  See  Wms.  Conv.  Stat.  297,  s.  3.     See  stat.   1   &  2  Geo.   V. 

515,  517  ;  and  the  form  of  settle-  c.    37,    s.    4,   as   to   mortgagee's 

ment  given  in   Part  VI.,   post ;  powers  of  sale. 

ante,  p.  120.  (<)  Stat.  45  &  46  Vict.  c.  38  ; 

(p)  Buckley     v.     Howell,     29  see  ante,  pp.  121,  123. 

Beav.  546.  (u)  Sect.    17,    sub.-s.    1.     By 

{q)  Stat.  25  &  26  Vict.  c.  108.  sub-s.  2,  an  exchange  or  partition 

(r)  Sect.  I.  may  be  made  subject  to  and  in 

{s)  Stat.  25  &  26  Vict.  c.  108,  consideration  of  the  reservation 

s.  2,  now  replaced  by  the  Trustee  of  an  undivided  share  in  mines 

Act.  1893  (56  &  57  Vict.  c.  53),  or  muierals. 

s.  44,  amended  by  57  Vict.  c.  10, 
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lease  may  be  well  granted,  under  tlio  powers  given  by 
the  same  Act,  of  the  surface  of  the  settled  land,  re- 
serving the  mines  and  minerals  thereunder  {x). 

Other   kinds   of  special  powers   occur  where   (ho  A\'hcu  the 
'persons  who  are  to  take  estates  under  the  powers  are  i^^^l^^  "^^ 
hmited  to  a  certain  class.     Powers  to  jointure  a  wife, 
and  to  appoint  estates  amongst  children,  are  the  most 
useful  powers  of  this  nature. 

Powers  may,  generally  speaking,  be  destroyed  or  Powers  may 
extinguished  by  deed  of  release  made  by  the  donee  or  l*„i^heJ"'i,y 
owner  of  the  power  to  any  person  having  any  estate  '"f^l'^asc. 
of  freehold  in  land  ;   "  for  it  would  bo  strange  and  un- 
reasonable that  a  thing,  which  is  created  by  the  act 
of  the  parties,  should  not  by  their  act,  with  their 
mutual  consent  be  dissolved  again  "  (?/).     And  it  is 
now  expressly  enacted  that  a  person  to  whom  any 
power,  whether  coupled  with  an  interest  or  not,  is 
given  may  by  deed  release  or  contract  not  to  exercise 
the  power  [z).     The  exceptions  to  this  rule  appear  to  Exceptions, 
bo  all  reducible  to  the  simple  principle,  that  if  the 
duty  of  the  donee  of  the  power  may  require  him  to 
exercise  it  at  any  future  time,  then  he  cannot  ex- 
tinguish it  by  release  (a).     By  the  Fines  and  Eecoveries 
Act,  1833  {})),  it  is  provided  (c),  that  every  married  Release  of 
woman  may,  with  the  concurrence  of  her  husband,  by  P"\vep  hy 

'     ^   marriecl 

deed  to  be  acknowledged  by  her  as  her  act  and  deed  women, 
according  to  the  provisions  of  the  Act  {d),  release  or 
extinguish  any  power  which  may   be  vested  in  or 
hmited  or  reserved  to  her,  in  regard  to  any  lands  of 
any  tenure,  or  any  monoy  subject  to  bo  inv(\-<ltMl  in 

(x)  Rr  flUuldonr,   1!)00,  2  Cli.  Swuiin,  T.  &  \\.  WV). 
101.     iSo  also  under  an  express  (z)  .Stat.  41  &  4.1  \'iit.  <■.    II. 

power  of  Icasiiif;  in  a  settlement  s.  .'52.  See  Wins,  (,'onv.  Stat.  22ti. 
authorising!  occupation,  huildin;;;  ('()  See  2   ("liance  on   Powers, 

and  mining  leases  ;   A'c  Rullnmr.s  584  ;   \\'ms.  Conv.  Stat.  227. 
Sealed  Estates,  ib.  20().  (b)  Stat.  .'5  \-  4  Will.  1  \'.  c.  74. 

(//)  Albnni/'scnsc,  1  Hep.  I  10  \>.  (f)  Sect.  77. 

n:i  a;    Smith  v.  Death,  5  Mad.  ('/)  See  aiitr,  p.  :{|.".. 

37 1 ,  21   \i.   \i.   :{ 1 4  ;    Ilonier  v. 
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II  iiower. 


the  purchase  of  landH  (e),  or  in  regard  to  any  estate 
in  any  lands  of  any  tenure,  or  in  any  such  money  as 
aforesaid,  as  fully  and  effectually  as  she  could  do  if 
Disclaimer  of  she  were  a  feme  sole  (/).  A  power,  whether  coupled 
with  an  interest  or  not,  may  now  be  effectually  dis- 
claimed (g)  by  deed  (h).  The  above  remarks  as  to  the 
extinguishment  of  powers  are  not  intended  to  apply  to 
statutory  powers,  which  are  regulated  by  the  terms  of 
the  statute  creating  them.  Thus  we  have  seen  that 
the  powers  given  to  a  tenant  for  Hfe  by  the  Settled 
Land  Act,  1882,  are  not  capable  of  release ;  and  a 
contract  by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  under  that  Act  is  void  {i).  Our  notice  of  powers 
must  here  conclude.  On  a  subject  so  vast,  much  must 
necessarily  remain  unsaid.  The  treatises  of  Sir  Edward 
Sugden  (afterwards  Lord  St.  Leonards)  and  Lord 
Justice  Farwell  will  supply  the  student  with  all  the 
further  information  he  may  require. 

2.  An  executory  interest  may  also  be  created  by 
will.  Before  the  passing  of  the  Statute  of  Uses  [k), 
wills  were  employed  only  in  the  devising  of  uses, 
under  the  protection  of  the  Court  of  Chancery,  except 
in  some  few  cities  and  boroughs  where  the  legal  estate 
in  lands  might  be  devised  by  special  custom  (1).  In 
giving  effect  to  these  customary  devises,  the  Com-ts 
in  very  early  times  showed  great  indulgence  to  testa- 
tors (m)  ;  and  perhaps  the  first  instance  of  the  creation 
of  an  executory  interest  occurred  in  directions  given 
by  testators  that  their  executors  should  sell  their 
tenements.  Such  directions  were  allowed  by  law  in 
customary  devises  (n)  ;   and  in  such  cases  it  is  evident 


Creation  of 
executory 
interests  by 
will. 


Directions 
that  exe- 
cutors should 
sell  lands 
devisable  by 
custom. 


(e)  See  ante,  p.  188. 

(/)  As  to  the  capacity  of 
married  women  to  release  or 
extmguish  powers  since  the 
commencement  of  the  Married 
Women's  Property  Act,  1882, 
see  Wms.  Conv.  Stat.  38.3—386 ; 
He  OMsholm's  Settlement,  1901, 
2  Ch.  82  [sed  qucere). 


(g)  See  ante,  pp.  86,  87. 

(h)  Stat.  45  &  46  Vict.  c.  39,  s. 
6.   See  Wms.  Conv.  Stat.  280, 281 . 

(*■)  Ante,  p.  126. 

(k)  27  Hen.  VIII.  c.  10. 

(l)  Ante,  p.  74. 

(m)  30  Ass.  183  a  ;  Litt.  s.  586. 

{n)  Year  Book,  9  Hen.  VI. 
24  b,  Babington  : — "  La  nature 


the  testator's 
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iliai  the  sale  by  the  executors  operated  as  the  execution 
of  a  power  to  dispose  of  that  in  which  they  themselves 
had  no  kind  of  ownership.  For  executors,  us  such, 
had  nothing  to  do  with  freeholds  (o).  Here,  therefore, 
was  a  future  estate  or  executory  interest  created  :  the 
fee  simple  was  shifted  away  from  the  heir  of  the 
testator,  to  whom  it  had  descended,  and  became  vested 
in  the  purchaser,  on  the  event  of  the  sale  of  the  tene- 
ment to  him.  The  Court  of  Chancery  also,  in  per- 
mitting the  devise  of  the  use  of  such  lands  as  were 
not  themselves  devisable,  allowed  of  the  creation  of 
executory  interests  by  will,  as  well  as  in  transactions 
between  living  persons  (p).  And  in  particular  direc-  Jjirections 
tions  given  by  persons  having  others  seised  of  lands  cutors  should 
to  their  use,  that  such  lands  should  be  sold  by  their  ^^}^  \*^d^  «* 

.  ^  ri  e  whlch  otUCrS 

executors,  were  not  only  permitted  by  the  Court  of  were  seised  to 

Chancery,  but  were  also  recognised  by  the  legislature. 

For,  by  a  statute  of  the  reign  of  Henry  VIII.  (g)  of  a 

date  previous  to  the  Statute  of  Uses,  it  is  provided, 

that  in  such  cases,  where  part  of  the  executors  refuse 

to  take  the  administration  of  the  will,  and  the  residue 

accept  the  charge  of  the  same  will,  then  all  bargains 

and  sales  of  the  lands  so  willed  to  be  sold  by  the 

executors,  made  by  him  or  them  only  of  the  said 

executors  that  so  doth  accept  the  charge  of  the  will, 

shall  be  as  effectual  as  if  all  the  residue  of  the  executors 

so  refusing,  had  joined  with  him  or  them  hi  tlie  making 

of  tlie  bargain  and  sale. 

do  dcvjs  ou  tcrrcs  sont  devisabk-s  volonte  de  le  devisor."     Pastoii. 

est,  quo  ou  j)eut  deviser  que  Ja  — "  Une  devis  est  marveilous  eu 

terro  sera  veudu  par  executors,  lui  lucine  quaud  ii  pent  prentlre 

et    ceo    est    bou,    conu;    est    <lit  etiect  ;      ear    si     ou     devise    eu 

adevant,  et  est   uiarveilous  k'y  Loudres  que  ses  executors  veud- 

de  raisou  :   lues  ceo  est  le  nature  rout  ses   terres,  et   devio    scisi  ; 

d'uu  devis,  et  devise  ad  estc  use  sou  heir  est  eins  par  descent,  ot 

tout   tcHips   eu    tiel   forme  ;    et  eucoro  par  le  vend  des  executors 

issiut  ou  aura  loyalnieut  frank-  il    sera   ouste."     See    also    Lilt, 

teuement   de   ccsty   qui   u'avoit  s.  Hi!), 
rieii,  et  eu  lueuie  le  niaiiiere  come  (o)  Ante,  p.  2U2. 

ou  iwiiii.  Ji re  from  flint,  et  uucore  (/))   Perk.  ss.  507,  Hl'S. 

nulflrr.  est  deius  \v  flint  :   et  ceo  (y)  Stat.  21    lieu.  \lll.  c.  1. 

est    pour    performer   le    darrein 
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The  Statute 
of  Uses. 


Executory 
devises. 


JJut,  as  we  have  seen  (r),  the  passing  of  the  Statute 
of  Uses  abolished  for  a  time  all  wills  of  uses,  until  the 
Statute  of  Wills  (s)  restored  them.  When  wills  were 
restored,  the  uses,  of  which  they  had  been  accustomed 
to  dispose,  had  been  all  turned  into  estates  at  law ; 
and  such  estates  then  generally  came,  for  the  first 
time,  within  the  operation  of  testamentary  instru- 
ments. Under  these  circumstances,  the  Courts  of 
law  in  interpreting  wills,  adopted  the  same  lenient 
construction  which  had  formerly  been  employed  by 
themselves  in  the  interpretation  of  customary  devises, 
and  also  by  the  Court  of  Chancery  in  the  construction 
of  devises  of  the  ancient  use.  The  statute  which,  in 
the  case  of  wills  of  uses,  had  given  vahdity  to  sales 
made  by  the  executors  accepting  the  charge  of  the  will, 
was  extended,  in  its  construction,  to  directions  (now 
authorised  to  be  made)  for  the  sale  by  the  executors 
of  the  legal  estate,  and  also  to  cases  where  the  legal 
estate  was  devised  to  the  executors  to  be  sold(/.). 
Future  estates  at  law  were  also  allowed  to  be  created 
by  will,  and  were  invested  with  the  same  important 
attribute  of  indestructibihty  which  belongs  to  all 
executory  interests.  These  future  estates  were  called 
executory  devises,  and  in  some  respects  they  appear  to 
have  been  more  favourably  interpreted  than  shifting 
uses  contained  in  deeds  [u)  ;  though,  generally  speak- 
ing, their  attributes  are  the  same.     To  take  a  connnon 


(r)  A  Hie,  pp.  75,  17.5,  24G. 

(.v)  32  Hen.  VI IJ.  c.  J. 

(t)  Bonijaut  v.  GrecuJiclJ,  C!io. 
Eliz.  80;  Co.  Litt.  113  a;  see 
Mackintosh  v.  Barber,  1  Bing.  50. 

[u)  In  the  cases  of  Adams  v. 
Sam(je  (2  Lord  Rayui.  855,  2 
tSalk.  679),  and  Rawhy  v.  Holland 
(22  Vin.  Abr.  189,  pi.  11),  limi- 
tations which  ^^•ould  have  been 
valid  in  a  Mill  by  way  of  execu- 
tor^'  devise  were  held  to  be  void 
in  a  deed  by  way  of  shifting 
or    springing    use.      But    these 


eases  have  been  doubted  by  ilr. 
Serjeant  Hill  antl  Mr.  Santlers 
(1  Sand.  Uses,  142,  143  ;  148, 
5th  cd.),  and  denietl  to  be  law  by 
]\Ir.  Butler  (note  (y)  to  Fearne 
C.  R.  p.  41).  Ml-.  Preston  also 
lays  down  a  doctrine  opposed  to 
the  above  cases  (1  Brest.  Abst. 
114,  130,  131).  .Sir  EdAvard 
Sugden,  however,  supports  these 
cases,  and  seems  sufficiently  to 
answer  Sir.  Butler's  objection 
(Sugd.  Gilb.  Uses,  35,  u.). 
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instance  : — a  man  may,  by  his  will,  devise  lands  to  his  Example, 
son  A.,  an  infant,  and  his  heirs,  but  in  case  A.  should 
die  under  the  age  of  twenty-one  j^ears,  then  to  B.  and 
his  heirs.  In  this  case  A.  has  an  estate  in  fee  simple  in 
possession,  subject  to  an  executory  interest  in  favour 
of  B.  If  A.  should  not  die  under  age,  his  estate  in  fee 
simple  will  continue  with  him  unimpaired.  But  if  he 
should  die  under  that  age,  nothing  can  prevent  the 
estate  of  B.  from  immediately  arising,  and  coming  into 
possession,  and  displacing  for  ever  the  estate  of  A.  and 
his  heirs.  Precisely  the  same  effect  might  have  been 
produced  by  a  conveyance  to  uses.  A  conveyance  to 
C.  and  his  heirs,  to  the  use  of  A.  and  his  heirs,  but  in 
case  A.  should  die  under  age,  then  to  the  use  of  13.  and 
his  heirs,  would  have  effected  the  same  result.  Not 
so,  however,  a  direct  conveyance  independently  of  tHe 
Statute  oFUses.  A  conveyance  directly  to  A.  and  his 
heirs  Avould  vest  in  him  an  estate  in  fee  simple,  after 
which  no  limitation  could  follow.  In  such  a  case, 
therefore,  a  direction  that,  if  A.  should  die  imder  ago, 
the  land  should  belong  to  B.  and  his  heirs,  would  fail 
to  operate  on  the  legal  seisin  ;  and  the  estate  in  fee 
simple  of  A.  would,  in  case  of  his  decease  under  age, 
still  descend,  without  any  interruption,  to  his  heir 
at  law. 

A  good  illustration  of  the  difference  between  a  con-  ninVivnce 
tingent  remainder  and  an  executory  devise  occurs  in  '^■^^^■.<^<'"  '\ 

o  _  -^  _  _       contingent 

the  case  of  a  devise  of  lands  by  will  to  A.  for  hfo,  with  ivmaimler 
remainder  in  fee  to  such  son  of  B.  as  shall  (irst  attain  *t'",'\  d.viJt-. 
the  age  of  twenty-one  years.  In  tiiis  case  the  limita- 
tion to  the  son  of  B.  is  either  a  contingent  remainder 
or  an  executory  devise,  according  as  A.,  the  tenant  for 
life,  may  or  may  not  survive  the  testator.  If  A.  shoukl 
survive  the  testator,  there  will  be  an  estate  of  freehold 
subsisting  in  the  premises,  for  the  deteniiination  of 
which  the  linutation  to  the  sou  of  B.  must  wait,  before 
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it  call  take  effect  in  possession.  This  limitation  is, 
tlierefore,  a  remainder  ;  and,  as  it  de2)ends  on  the 
contingency  of  B.  having  a  son  who  may  attain  twenty- 
one,  it  "is  a  contingent  remainder.  But  if  A.  should 
die  in  the  lifetime  of  the  testator,  the  will  would  start, 
on  the  testator's  death,  with  a  simple  hmitation  to 
such  son  of  B.  as  shall  first  attain  the  age  of  twenty- 
one  years.  This  limitation  has  not  to  wait  for  the 
determination  of  any  prior  estate  of  freehold  ;  but  it 
arises  of  itself  on  the  event  of  a  son  of  B.  attaining 
the  ago  of  twenty-one  years  ;  and  it  displaces,  when  it 
takes  effect,  the  estate  in  fee  simple,  which,  not  being 
otherwise  disposed  of,  descends,  immediately  on  the 
death  of  the  testator,  to  his  heir  at  law.  It  is,  there-! 
fore,  in  this  case,  not  a  contingent  remainder,  but  an 
executory  devise.  Under  the  law  as  it  stood  before 
the  Contingent  Kemainders  Act,  1877  (x),  if  A.  survived 
the  testator,  but  died  before  any  son  of  B.  attained 
twenty-one,  the  limitation  failed  for  want  of  an  estate 
of  freehold  to  support  it  ;  whereas  if  A.  died  in  the 
lifetime  of  the  testator,  it  was  not  liable  to  any  failure. 
It  was  to  remedy  the  hardship  occasioned  by  the 
failure  of  such  a  limitation  as  this,  when  it  occurred 
in  the  shape  of  a  contingent  remainder,  that  the  Act 
above  mentioned  was  framed.  , 

Alienation  of  The  alienation  of  an  executory  interest,  before  its 
fnterests"^  becoming  an  actually  vested  estate,  was  formerly  sub- 
ject to  the  same  rules  as  governed  the  alienation  of 
contingent  remainders  {y).  But  by  the  Eeal  Property 
Act,  1845,  all  executory  interests  may  now  be  disposed 
of   by   deed  (z).    Accordingly,   to   take   our   previous 

(x)  Stat.  40  &  41  Vict.  c.  33  ;  estate,  it  was  provided,  b}-  stats. 

ante,  p.  369.  11  Geo.  IV.  and  1  Will.  IV.  c.  47, 

(y)  Ante,  p.  372.  s.  12,  and  2  &  3  Vict.  c.  GO,  that 

Sale  or  mort-        (z)  Stat.  8  &  9  Vict.  c.   106,  when  lands  are  by  law,  or  by  the 

gage  for  pav-   s.  6.  repealing  stat.  7  &  8  Vict.  vnll  of  their  oMiier,  liable  to  the 

luent  of       "      c.  76,  s.  5.     In  order  to  facilitate  payment  of  liis  debts,  and  are  by 

debts.  the  payment  of  debts  out  of  real  the  will  vested  in  any  person  by 
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example,  if  a  man  should  leave  lauds,  by  his  will,  to  Exauiple. 

A.  and  his  heirs,  but  in  case  A.  should  die  under  ago, 
then  to  B.  and  his  heirs, — B.  may  by  deed,  during 
A.'s  minority,  dispose  of  his  expectancy  to  another 
person,  who,  should  A.  die  under  age,  will  at  once 
stand  in  the  place  of  B.  and  obtain  the  fee  simple. 
But  before  the  Act,  this  could  not  have  been  done  ; 

B.  might  indeed  have  sold  his  expectancy  ;  but  after 
the  event  (the  decease  of  A.  under  age),  B.  must  have 
executed  a  conveyance  of  the  legal  estate  to  the 
purchaser ;  for,  until  the  event,  B.  had  no  estate  to 
convey  (a).  An  executory  interest  given  to  an  ascer-  jxvniution 
tained  person  and  his  heirs  will  devolve  on  his  death""  '^^''^^'• 
in  like  manner  as  a  contingent  remainder  linutcd  in 

fee  to  an  ascertained  person  (b). 

Similar  to  an  estate  arising  by  executory  devise,  is  Estates 
an  estate  which  ai-ises  solely  by  the  force  of  a  statute,  f JJ-c" of  ^ 
upon  the  execution  of  some  statutory  power.     This  statute  on 

,  i    i      •       1        1    •      i  p  11       execution  of 

occurs  whenever  an  estate  ni  land  is  transferred  by  .^  ^tatutorv 
any  person  by  means  of  an  authority  conferred  u})()ii  P'j^^^i- 
him  by  some  statute,  and  not  by  means  of  the  right^  of 
alienation  incident  to  an  estate  in  land  or  of  a  power 
given  to  him  under  the  Statute  of  Uses  or  by  a  will. 
For  example,  by  the  Settled  Land  Act,  1882,  a  tenant  Conveyance 
for  hfe  under  a  settlement  is  empowered  to  convey  |j^^/^^J'^J°y"^* 
the  settled  land  by  deed  for  all  the  estate  and  interest,  Settled  i-aml 
which  is  the  subject  of  the  settlement,  or  for  any  less  '  ^'^'     ^"' 
estate  or  interest  (c),  as  may  l)e  required  for  carrying 

way  of  executory  devise,  the  lirst  ascertained;   stat.  II  &  12  ^'iet. 

executory  devisee,  even  thouf^'h  c.  S7.     Hoc  a7ilr,  \).  12.'),  n.  («). 

an  infant,  may  convey  the  whole  (a)  Antr,  p.  .372. 

fee  simple  in  order  to  carry  into  (h)  Anlc,    pp.    372,    ."{73;     Jtc 

effect  any  decree  for  the  sale  or  Althins,  1913,  2  Ch.  619. 

mortgage  of  the  estate  for  pay-  (f)  Subject,   however,   to  and 

ment  of  such  debts.     And   this  with    the    exce])tion    of    (i.)    all 

provision,  so  far  as  it  relates  to  estates,     interi'sts    and    charges 

a  sale,  was  extended  to  the  case  having    priority    to    the    .settle- 

of  the  land  having  descended  to  ment;    and  (ii.)  all  such  other, 

the  heir,  subject  to  an  executory  if    any,    estates,    interests,    and 

devise  over  in  favour  of  a  person  charges  as  have  l)een  conveyed 

or  persons  not   existing  or  not  or   created   for  .securing   money 
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into  effect  the  powers  of  leasing,  sale,  exchange,  parti- 
tion and  other  powers  given  by  that  Act  {d).  He  may 
thus  convey  the  whole  legal  estate  in  fee  simple  in 
the  settled  land,  if  comprised  in  the  settlement,  even 
though  he  himself  should  have  merely  an  equitable 
estate  for  life  (e).  When  a  tenant  for  life  exercises  his 
power  of  conveyance  under  this  Act,  the  legal  estate 
in  the  settled  land  is,  by  the  force  of  the  statute,  taken 
away  from  the  persons,  in  whom  it  has  been  previously 
vested,  and  conveyed  to  the  lessee,  purchaser  or  other 
person,  to  the  extent  specified  in  the  deed,  by  which 
the  lease,  purchase  or  other  transaction  is  carried 
out.  Thus  the  estate  limited  by  such  a  deed  arises 
solely  by  virtue  of  the  Act,  which  has  empowered  the 
tenant  for  life  to  conve3^  The  operation  of  such  a 
statutory  power  is  therefore  different  from  that  of  a 
power  to  appoint  the  use  of  land,  w^hich  takes  effect 
under  the  Statute  of  Uses.  So  that  if  land  be  con- 
veyed under  a  statutory  power  to  A.  and  his  heirs  to 
the  use  of  B.  and  his  heirs,  B.,  not  A.,  will  take  the  fee 


actually  raised  at  the  date  of  the 
deed  ;  and  (iii.)  all  leases  and 
grants  at  fee -farm  rents  or  other- 
wise, and  all  grants  of  easements, 
rights  of  common  or  other  rights 
or  privileges  granted  or  made  for 
value  in  money  or  money's  worth, 
or  agi'eed  so  to  be,  before  the 
date  of  the  deed,  by  the  tenant 
for  life,  or  by  any  of  his  i>re- 
decessors  in  title,  or  by  any 
trustees  for  him  or  them,  under 
the  settlement,  or  under  any 
statutory  power,  or  being  other- 
wise binding  on  the  successors  in 
title  of  the  tenant  for  life.  See 
1  Wms.  V.  &  P.  317  sq.,  2nd  ed.  ; 
He  Keck  d;  Hart,  1898,  1  Ch. 
017  ;  Be  Die  Cane  iL-  Nettlefokl, 
1898,  2  Ch.  96  ;  Be  Mundxj  tt- 
Boper's  Contract,  1899, 1  Ch.  275  ; 
Be  Dickin  cD  KelsalVs  Contract, 
1908,  1  Ch.  213  ;  Be  Davies  cO 
KenVs  Contract,  1910,  2  Ch.  35, 
53  sq.  An  example  of  the  lirst 
exception  occiirs  where  lands 
have  been  mortgaged  and  after- 


wards settled  on  one  for  life  with 
remainder  over  ;  here  the  mort- 
gagee's estate  camiot  be  dis- 
placed by  the  tenant  for  life 
selling  or  leasing  the  lands  under 
his  statutory  powers.  The 
second  exception  may  be  in- 
stanced by  the  case  of  a  term 
limited  by  the  settlement  to  raise 
portions  for  yomiger  children, 
and  mortgaged  to  secure  the 
ri'payment  of  money  actually 
raised  before  the  date  of  the 
tlecd  exercisLUg  the  statutory 
])u\ver.  The  third  exception  will 
arise  where  the  tenant  for  life 
has  granted  a  lease  oi  the  settled 
lands,  either  by  virtue  of  his 
estate  or  of  an  express  or  the 
statutory  power,  and  afterwards 
sells  the  lands  under  the  Settled 
Land  Acts.  See  ante,  p.  123  ; 
post.  Part  IV.,  Ch.  i.  &  ii. 
Part  \l. 

{(l)  Stat.  45  &  iO  Vict.  c.  38, 
s.  20.     See  ante,  pp.  120 — 120. 

(e)  See  ante,  pp.  189,  190. 
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simple  at  law  (/ ).     Another  example  of  estates  arising  Declaration 
by  force  of  statute  ui)on  the  execution  of  a  statutory  yt>«tmglaiia 

•^  .         .  ^  .   "^  ui  future 

authority  is  afforded   by  the  effect  of  a  declaration  trustees, 
made  by  a  person  appointing  new  trustees  under  the 
Trustee  Act,  1893,  that  the  estate  in  any  land,  which 
is  subject  to  the  trust,  shall  vest  in  the  persons  who 
will  thenceforward  be  the  trustees  {g). 

(/)  Ante,  pp.  177,  389  ;   Sug.  (g)  See  cuitc,  p.  I'.Mi. 

Tow.  45,  iW,  19(3—198. 
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CHAPTER  IV. 


OF    REMOTENESS    OF   LIMITATION. 


Limitations 
may  be  void 
for  remote- 
ness. 


Perpetuity. 


General 

restraint 

ou  alienation 


Prohibition 
of  barring 
entail. 


The  limitation  of  estates  to  arise  at  a  future  time  by 
way  of  shifting  use  or  executory  devise  must  conform 
to  the  requirements  of  a  rule,  known  as  the  rule  against 
perpetuities  ;  or  else  it  will  be  void  for  remoteness. 
This  rule  is  founded  on  a  general  principle  of  pohcy 
guiding  the  judges,  that  the  liberty  of  alienation  shall 
not  be  exercised  to  its  own  destruction,  and  that  all 
contrivances  shall  be  void,  which  tend  to  create  a 
perpetuity,  or  to  place  property  for  ever  out  of  reach 
of  the  exercise  of  the  power  of  alienation  (a).  This 
principle  appears  to  have  been  first  applied  in  effect, 
when  it  was  held  that  a  general  restraint  upon  aliena- 
tion annexed  to  a  gift  of  land  is  repugnant  and  void  (b). 
But  the  term  jperjjetmiy  and  the  general  principle  of 
law  forbidding  the  creation  of  a  pei-petuity  are  lirst 
met  with,  after  it  had  become  well  settled  that  an 
estate  tail  might  be  barred  by  a  common  recovery, 
amongst  the  reasons  given  for  deciding  that  any 
contrivance  to  restrain  a  tenant  in  tail  from  suffering 
a  recovery  shall  be  of  no  effect  (c).  When  the  law 
came  to  recognise  as  vahd  the  limitation  of  estates  in 


(«)  Nottingham.,  C,  Hoivard 
V.  Duke  of  Norfolk;  2  Swanst. 
454,  460  ;  3  Cha.  Ca.  17,  20,  25, 
31—36  ;  Stanlei/  v.  Leigh,  2  P.  W. 
686,  688  ;  Stephens  v.  Stephens, 
Ca.  t.  Talb.  228,  232  ;  Thcllmson 
V.  Woodford,  4  Ves.  227.  314,  11 
A^es.  112,  133,  134,  146;  Main- 
waring  V.  Baxter,  5  Ves.  458  ; 
Cadell  V.  Palmer,  1  CI.  &  Fin. 


372,  412,  416  ;  Lo)idon  <fc  South- 
western Railway  Co.  v.  Gomm, 
20  Ch.  D.  562. 

(6)  Litt.  s.  •  360  ;  Co.  Litt. 
223  a  ;  see  ante,  pp.  2,  n.  (c), 
82.  83. 

(c)  1  Rep.  84  a,  88  a.  131  b  ; 
6  Rep.  40  a  ;  10  Rep.  42  b  ;  Cro. 
Jac.  ()9(>— 698  ;  ante,  p.  98  and 
note  (p). 
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remainder  to  unborn  children,  and  fuither  to  admit 
the  creation  of  futm-e  estates  by  way  of  shifting  use 
and  executory  devise  {d),  it  was  seen  that  such  devices, 
unless  restrained  within  due  bounds,  might  pave  the 
way  to  perpetual  settlement  of  land  ;    and  the  same 
principle  of  poHcy  was  again  invoked  (e).     In  the  case  Gradual 
of  future  estates  to  arise  by  way  of  shifting  use  and  '^{The  ^ule"*^ 
executory  devise,  these  due  bounds  were  gradually  restraining 
settled   by   successive   decisions.    Such   estates   were  of^executorv 
allowed  to  take  effect,  at  first,  within  the  compass  interests, 
of  an  existing  Ufe  (/)  ;  then  within  a  reasonable  time 
after  (g).     This  reasonable  time  after  an  existing  life 
was  next  extended  to  the  period  of  the  minority  of  an 
infant  actually  entitled  mider  the  instrument,  by  which 
the  executory  estate  was  conferred  (li).     After  this,  it 
was  held  that  any  number  of  existing  Hves  might  be 
taken  (i).    Finally,  it  was  settled  that  the  time  allowed 
after  the  duration  of  existing  lives  should  be  a  term  of 
twenty-one  years,  independently  of  the  minority  of  any 
person,  whether  entitled  or  not  ;    with  the  possible 
addition  of  the  period  of  gestation,  but  only  where  the 
gestation  actually  exists  (j). 

The  rule  so  settled  is  what  is  generally  called  "  the  The  Rule 
rule  against  perpetuities  ;  "  and  it  will  be  convenient  ^I^^^^.J"  ^' 
so  to  refer  to  it.     It  requires  every  future  estate  hmited 
to  arise  by  way  of  shifting  use  or  executory  devise  to  be 
such  as  must  necessarily  arise  (if  at  all)  within  the  com- 
pass of  existing  hves  and  twenty-one  years  after,  wiih 

id)  Ante,  pp.  3()  1—364,  383, 
404—407. 

(e)  See  Cro.  Jac.  590—593  ;  12 
Mod.  287,  and  cases  cited  in 
note  (a),  above  ;  Feamo  G.  R. 
430  ;  Gilb.  Uses,  260  sq.,  3rd  ed. 
by  Sugden. 

(/)  Howard  v,  Duke  of  Nor- 
folk, 3  Gh.  Ga.  14  ;  2  Swanst. 
454. 

(g)  Marks  v.  Marks,  10  Mod. 
419. 

(h)  Stephens   v,   fitepheus,   Ga. 


t.  Talb.  228. 

{i)  Thellusson  v.  Woodford. 
Ves.  227,  11  Ves.  112.  Any 
persons  may  be  selected  :  Init 
they  must  be  ascertainable  ;  Ec 
Moore,  1001,  1  Gh.  936. 

(j)  (JadfU  V.  Palmer,  7  libgh, 
N.  S.  202  ;  CoU  V.  Sewell,  2 
H.  L.  G.  186,  232,  2.33  ;  see  Rr 
WUm^ys  TruMs,  l!M»:(.  2  Ch. 
411  ;  ViUnr  v.  tlilh,;.  I'm  17. 
A.  G,  I3!t. 
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i-ho  possible  addition  of  ilie  period  of  gestation,  in  tho 
case  of  some  person  entitled  being  a  posthumous  child. 
But  if  no  lives  are  fixed  on,  then  the  term  of  twenty- 
one  years  only  is  allowed  (/c).  And  every  executory 
estate,  which  might,  in  any  event,  transgress  the  limits 
so  fixed,  will  from  its  commencement  be  absolutely  void. 
Example.  For  instance,  a  gift  by  way  of  shifting  use  or  executory 
devise  to  the  first  son  of  A.,  a  bachelor,  who  shall  attain 
the  age  of  twenty-four  years,  is  void  for  remoteness  (Z). 
For  if  A.  were  to  die,  leaving  a  son  a  few  months  old, 
the  estate  of  the  son  would  arise,  under  such  a  gift,  at 
a  time  exceeding  the  period  of  twenty-one  years  from 
the  expiration  of  the  life  of  A.,  which,  in  this  case,  is 
the  life  fixed  on.  But  a  gift  to  the  first  son  of  A.  who 
shall  attain  the  age  of  twenty-one  years  will  be  valid, 
as  necessarily  falhng  within  the  allowed  period.  When 
a  gift  is  infected  with  the  vice  of  its  possibty  exceeding 
the  prescribed  hmit,  it  is  at  once  and  altogether  void 
both  at  law  and  in  equity.  And  even  if,  in  its  actual 
event,  it  should  fall  greatly  within  such  hmit,  yet  it  is 
still  as  absolutely  void  as  if  the  event  had  occurred 
Exception  whicli  would  havo  taken  it  beyond  the  boundary.  If, 
ceded  bTan  ^owevcr,  the  executoiy  hmitation  should  be  in  defeas- 
estate  tail.  ance  of,  01  immediately  preceded  by,  an  estate  tail, 
then,  as  the  estate  tail  and  all  subsequent  estates  may 
1)6  barred  by  the  tenant  in  tail,  the  remoteness  of  the 

(k)  Lewi.son  Perpetuities,  172  ;  example  given  in  the  text,  if  the 

1  Jarm.  Wills,  298,  299,  6th  ed.  gift  Avere  made  by  will,  and  A. 

(I)  Newman    v.    Newman,    10  were  to  die  before  the  testator, 

Sim.    51  ;     Griffith   v.    Blunt,    4  leaving  a  son,  it  would  be  valid  ; 

Beav.  248  ;    1  Jarm.  Wills,  327,  for   the   person    to    take   would 

328,  6th  ed.     In  the  case  of  an  have    been    ascertained    at    the 

executory  gift  by  will,  however,  testator's  death,  and  the  estate 

the  time  within  which  the  estate  given  to  him  must  in  sucli  case 

given   must  arise,   is   computed  necessarily  arise  within  a  life  in 

from  the  death  of  the  testator,  being,    viz.   Iris   owai.     And  the 

to  whom  knowledge  of  the  cir-  gift  would  also  be  valid,  if  a  son 

cumstances     then     existing     is  of  A.  had  attained  twenty-four 

imputed.     So  that  a  gift,  which  before     the     testator's     death, 

would   have    been    void,    if    the  though  A.  survived  the  testator  ; 

testator   had   died   immediately  1    Jarm.    Wills,    300,    6th    ed.  ; 

after  making  his   will,  may   be  Picli-env. Matthews, \0V\\.T).'2M-^ 

valid  at  his  death.     Thus  in  the  Re  Thompson,  1906.  2  Ch,  199. 


\ 
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event  on  which  the  executory  Hmitation  is  to  ariso  will 
not  affect  its  validity  {m). 

Executory    limitations    contained    in   instruments  Executory 
coming  into  operation  after  the  year  1882  are  subject  taVe  effect"  on 
to  a  further  restriction  imposed  by  the  Conveyancing  failure  of 
Act,   1882  {n)  ;    in  which  it  is   enacted  that,   where 
there  is  a  person  entitled  to  land  for  an  estate  in  fee, 
or  for  a  term  of  years  absolute  or  determinable  on 
life,  or  for  a  term  of  life,  with  an  executory  limitation 
over  on  default  or  failure  of  all  or  any  of  his  issue, 
whether  within  or  at  any  specified  period  of  time  or 
not,  that  executory  hmitation  shall  be  or  become  void 
and  incapable  of  taking  effect,  if  and  as  soon  as  there 
is  living  any  issue  who  has  attained  the  ago  of  twenty- 
one  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect. 

In  addition  to  those  limits,  a  restriction  is  imposed  Restriction 

1  11  1      <•  »       ,       ^r^/^/^     /    \  1  11      1   onaCCUlUula- 

by  the  Accumulations  Act,  1800  (o),  commonly  called  tjon. 

the  Thellusson  Act,  on  attempts  to  accumulate  the 

income  of  property  for  the  benefit  of  some  future 

owner.     This  Act  was  occasioned  by  the  extraordinary 

will  of  Mr.  Thellusson,  who  directed  the  income  of  his  Mr.  Tliellus- 

property  to  be  accumulated  during  the  lives  of  all  his*'""''^^'  ' 

children,  grandchildren  and  great-grandchildren  ?<7/o 

loere  living  at  the  time  of  Ids  death,  for  the  benefit  of 

some  future  descendants  to  be  hving  at  the  decease  of 

the  survivor  (p)  ;   thus  keeping  strictly  within  the  rule 

wliich  allowed  any  number  of  existing  lives  to  be  taken 

at  the  period  for  an  executory  interest.     To  prevent 

the  repetition  of  such  a  cruel  absurdity,  the  Act  forbids  Atrumuia- 

the  accumulation  of  income  for  any  longer  term  than  ,'^j',|5"'' *  ' 

(/«)  Butler's  note  (/()  It)  Feanic  s.     Id.     Sec    U'ms.    ("onv.    Stat. 

('.  R.  562;    Lewis  on  IVrpetui-  I'S.S. 

ties,  069.     See«/i/r,  p.  3S2.n.  (/>);  (o)  Stat.  311  &   4(1  (ieo.   III.  e. 

Hrnsimn  v.  Pcnrsc,  L.  U.  7  Cli.  JKS  ;    Fearne  ('.  K.  .5.SH,  n.  (x). 
2ir>;    Ua  Hm/gmili,   1!»I2.   1   Cii.  (/>)  4  N'cs.  227;    KearneC  H. 

.'■)I0.  4:{t>.  n. 

{//)  Slat.  4r)  &  46  Vicl.  c.  :!'.l. 
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ilie  life  of  the  grantor  or  settlor,  or  twenty-one  years 

from  the  death  of  any  such  grantor,  settlor,  devisor  or 

testator,  or  during  the  minority  of  any  person  Hving, 

j    or  671  ventre  sd  mere  at  the  death  of  the  grantor,  devisor, 

■.    or  testator,  or  during  the  minority  only  of  any  person 

'■    who,  under  the  settlement  or  will,  would  for  the  time 

being,  if  of  full  age,  be  entitled  to  the  income  directed 

■    so    to    be   accumulated  (g).     But    the   Act    does   not 

extend  (r)  to  any  provision  for  payment  of  debts,  or 

for  raising  portions  for  children  (s),  or  to  any  direction 

touching  the  produce  of  timber  or  wood.     Nor  does 

it  apply  to  a  trust  to  expend  part  of  the  income  of  a 

landed  estate  in  maintaining  the  property  in  good 

repair  {t).    Any  direction  to  accumulate  income,  which 

may  exceed  the  period  thus  allowed,  is  valid  to  the 

extent  of  the  time  allowed  by  the  Act,  but  void  so  far 

as  this  time  may  be  exceeded  {ii).     And  if  the  direction 

to  accumulate  should  exceed  the  hmits  allowed  by  law 

for  the  creation  of  executory  interests,  it  will  be  void 

altogether,  independently  of  the  above  Act  [x).     By 

Accumula-      the  Accumulations  Act,  1892  [y),  the  accumulation  of 

j'gQ.^    '^  '       income  for  the  purchase  of  land  is  prohibited  for  any 

longer  period  than  during  the  minority  or  respective 

minorities  of  any  person  or  persons,  who  under  the 

instrument    directing    the    accumulation    would,    for 

the  time  being,  if  of  full  age,  be  entitled  to  receive 

the  income  so  directed  to  be  accumulated. 

{q)  Wilson  v.   Wilson,  1  Sim.  Trust,   16  Sim.   391  ;    Ralph  v. 

N.  S.  288  ;  Re  Cattell,  1907, 1  Ch.  Carrick,  5  Ch.  D.  984,  997,  998, 

567 ;  Re  Cattell,  1913,  W.  N.  306.  11  CIi.  D.  873  ;  Re  Travis,  1900, 

(r)  Sect.  2.  2  Ch.  541. 

(s)  See  Halford  v.  Siai)is,   16  (x)  Soulhmnpfon    v.    Hertford, 

Sim.  488,  496  ;  Bacon  v.  Proctor,  2  V.  &  B.  54,  13  R.  R.  IS  ;   Key 

T.  &  R.  31  ;  Batevian  v.  HotchJcin  v.  Dungannon,  1  Dr.  &  War.  509  ; 

10    Beav.    426 ;     Barrington    v.  Curtis  v.   Lulcin,   5  Beav.   147  ; 

Liddell,  2  De  G.  M.   &  G.  480  ;  BougUon  v.  James,  1  Coll.  26  ; 

Edwards  v.  Tiick,  3  De  6.  M.  &  Scarishrick  v.   Skelmersdale,    17 

G.  40.  Sim.   187  ;    Turvin  v.  Newcome, 

(t)   Vine   V.    Raleigh,    1891.    2  3  K.  &  J.  16. 
Ch.  13.  {y)  Stat.  55  &  56  Vict.  c.   58. 

(tt)  1   Jarm.    Wills,   380,   381,  See  Re  Glutierbuck,   1901,  2  Ch. 

6th  ed.     See  Re  Lady  Rosshjn's  •l'^'-) ;  Re  Llanover,  1903, 2  Ch.  330. 
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Let  US  now  return  to  the  rules  governing  the  i^^ulcs  for 
creation  of  contingent  remainders.  We  have  con-  ooiitirn'ont 
sidered  the  first  of  these,  that  the  freehold  must  never  remainders, 
be  without  an  ownei",  or  that  every  contingent  re-  ^^^"'*'  '' 
mainder  must  be  supported  by  a  particular  estate  of 
freehold  (/:).  And  it  will  be  remembered  that,  in 
consequence  of  this  rule,  every  contingent  remainder 
must  vest  during  the  continuance  or  immediately  on 
the  termination  of  the  particular  estate,  or  it  will  fail 
altogether  (a).  Also,  that  the  Contingent  Eemainders 
Act,  1877,  now  saves  from  this  consequence  of  the 
rule,  every  contingent  remainder  created  after  the  Act, 
which  would  have  been  valid  if  originally  created  as 
a  shifting  use  or  executory  devise  (6).  We  have  now 
seen,  however,  that  for  a  limitation  to  be  valid  as  a 
shifting  use  or  executory  devise,  it  nmst  conform  to  the 
rule  against  perpetuities  (c).  No  contingent  remainder 
will  therefore  be  preserved  by  this  Act,  unless  it  be  such 
as  must  necessarily  vest  within  the  duration  of  existing 
lives  and  twenty-one  years  after.  Thus,  if  land  bo 
granted  after  1877  to  A.,  a  bachelor,  for  life,  and  after 
his  death  to  his  first  son  who  shall  attain  the  age  of 
twenty-four  years,  the  gift  to  A.'s  son  is  good  as  a  con- 
tingent remainder,  and  may  take  effect  if  a  son  of  A. 
attain  twenty-four  in  A.'s  lifetime  {d).  But  if  A.  die 
before  any  son  of  his  attain  twenty-four,  the  con- 
tingent remainder  to  A.'s  son  will  fail  altogether,  by 
the  common  law  rule,  as  not  having  vested  before  or 
at  the  termination  of  the  particular  estate.  And  it 
will  not  be  saved  by  the  Act  of  1877  (e)  ;  because, 
as  we  have  seen  (  f ),  it  would  not  have  been  valid  if 
originally  created  as  a  shifting  use  or  executory  devise. 

The  liabihty  of  contingent   romaindcrs  (o   bo  <b'-  ivrix-inity 
stroyed  by  the  act  of  I  lie  tenant,  on  whose  particular  ^,„„,i„gp„, 
(2)  Ante,  p.  36(5.  (d)  Anir,  p.  .3<'>S.  n'luainders. 

(a)  Ante,  p.  368.  (e)  Ante,  p.  3<>!». 

(h)  Ante,]}.  369.  (/)  .1"/''.  p.  413. 

(r)  Ante,  p,  41.3. 

\V.i:.l'.  '11 
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Popham's 
dictum  in 
ChudleigJi's 
case. 


estate  thoy  dopondod,  was  a  great  safeguard  against  the 
creation  of  a  perpetuity  (r/).     But  if  there  had  been  no 
check  but  this,  a  perpetual  settlement  might  possibly 
have  been  made,  after  the  introduction  of  trustees 
to  preserve  contingent  remainders  (li),  by  giving  life 
estates  successively  in  remainder  to  successive  genera- 
tions of  children.     The  opinion  had,  however,   been 
expressed,  as  early  as  the  end  of  the  sixteenth  century, 
that,  if  a  feoffment  were  made  to  the  use  of  A.  for  life 
and  after  to  the  use  of  every  person  who  should  be 
his  heir  for  the  term  of  the  life  of  such  heir  only,  such 
limitation  to  the  use  of  the  heirs  successive^  was  void, 
as  being  no  good  limitation  of  an  estate  of  inheritance 
but  an  attempt  to  create  perpetual  Hfe  estates  and  as 
not  being  agreeable  with  the  rule  of  law  as  to  estates 
in  possession  (i).     This  opinion  appears  to  have  been 
taken  by  those  concerned  in  drawing  settlements  of 
land  in  the  modern  form  generally  adopted  after  the 
Eestoration  (j)  as  a  pronouncement  of  the  invalidity, 
not  only  of  the  attempt  to  give  life  estates  to  a  man's 
heirs  to  take  successively  after  him,  but  also  of  the 
limitation  in  remainder  of    successive  life  estates  to 


(gr)  Ante,  pp.  374,  412  ;  see  1 
Rep.  120.  131  b. 

(//)  Ante,  p.  378. 

(z)  Pophani,  G.  J.,  ChudleigJi's 
case,  i  Rep.  113  b,  138  a,  in 
which  the  decision  was  that  con- 
tingent remainders  created  by 
way  of  use  executed  by  tlie 
Statute  of  Uses  are  equally 
destructible  with  those  created 
by  a  limitation  at  common  law 
(see  ayite,  pp.  180,  374  sq.). 
Popham's  point  was  that,  in 
order  to  be  executed  as  legal 
estates  by  the  statute,  estates 
limited  in  the  iise  of  tlic  land 
must  conform  \\ath  the  rules  of 
law.  It  is  thought  the  rule  of 
law  above  referred  to  is  that 
which  prevents  the  heir  from 
taking  any  interest  as  purchaser 
mider  a  limitation  to  him  in 
remainder  after  a  life  estate 
given    to    his    ancestor ;     ante. 


pp.  69,  350  sq.  At  the  date  of 
Chvdieigh's  case  there  was  no 
precise  rule  of  law  yet  formu- 
lated that,  on  a  gift  of  land  to 
A.  for  hfe,  and  then  to  A.'s 
lirst  (unborn)  son  for  life  and 
then  to  that  son's  first  son,  the 
last  remainder  only  is  void. 
Popham  evidently  thought  that, 
in  the  case  he  put,  the  limitation 
to  the  heirs  would  be  wholly  void. 
And  it  is  evident  from  the 
different  opinions  given  in  Man- 
ning V.  Andrews,  1  Leon.  256, 
and  the  argument  of  Coke,  A.-G., 
in  PerroVs  case,  Moore,  368,  371, 
372,  that  it  was  then  doubtful 
what  construction  should  be 
placed  on  a  gift  to  A.  for  life  and 
^hen  to  an  unborn  cliild  of  his 
for  life  and  tben  to  a  child  of  that 
child. 

0")  Ante.  pp.  114.  1 1.5,  180.  378. 
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successive  generations  of  unborn  cliildren  (/c).    For  the 

conveyancing  practice  established  with  regard  to  such 

settlements  was  (as  it  still  is)  to  limit  the  land  to  an 

intended  husband,  or  oldest  son  coming  of  age,  for  Hfe, 

with  remainder  to   his   unborn   sons   successively  in 

tail  {I).     And  attempts  to  confer,  by  way  of  remainder,  invalidity  of 

successive    life    estates   on  successive   generations   of  ^'-^^  estates 

"  given  to 

unborn  issue  were  held  to  be  void  as  violating  the  successive 
principle  of  legal  policy  mentioned  above,  except  only  S  u^nbom " 
with  respect  to  any  estates  limited  to  the  unborn  ''^*^"^- 
children  of  Uving  persons  (m).  After  a  time,  the 
restraint  so  imposed  on  the  creation  of  successive 
contingent  remainders  came  to  be  generally  defined  in 
a  rule  adopted  by  conveyancers  and  quoted  by  judges, 
that  an  estate  given  to  an  un])orn  person  for  life 
cannot  be  followed  by  any  estate  to  any  child  of  sucli 
unborn  person.  And  it  was  allowed  on  all  hands  that, 
if  such  a  limitation  were  made,  the  estate  given  to  the 
child  of  the  unborn  person  would  be  void  (w).  The 
reason  assigned  for  this,  however,  was  not  always  the 
same  ;  for  the  origin  of  the  rule  was  attributed  some- 
times to  the  general  policy  of  the  law  restraining 
attempts  to  create  a  perpetuity,  sometimes  to  the  old 
doctrine  which  proliibited  doiililc  possibilities  (o).  This 
rule  gained  authority  from  general  use  (];).     After  ilif 

(k)  See    Shep.     Touch.     506;  huma,  215;    Fearnc  C.  R.  502, 

f;ilb.  Uses,  147,  200,  3id  cd.  by  505,  Butl.  note  ;    2  Prest.  Abst. 

Sugden.  114;   Sug.  Pow.  3U3. 

(/)  See  the  books  cited  in  note  (o)  Ante,  p.  370  ;  Fearne  ('.  R. 

(l)  to  p.  119,  a7itc  ;  Feame  C.  R.  251,  n.,  502,  565,  n.  ;    Co.  Litt. 

502.  271    b,   n.    (I),    vii.   2;     Vaizev. 

(?»)  Ante,[}.\\l;   1 1 II  in.hcr.4on  L.  Q.  R.  vi.  419.     Historically, 

v.   Humherston,    I   1'.   W.  332.   1  the  former  explanation  .seems  to 

Atk.  593  ;  MaiiboroiKjh  v.  Godol-  be  correct. 

qihin,    I    Eden,   404,   411,  414—  (  p)  Coir.  v.  Sewell,  2  H.  L.  C. 

419;  Seaward  v.  Willock,  5  East,  ISti,  216  ;    .Uoin/pciiin/  v.  Drring, 

198,  205;    Beard  v.    WcMcott,  5  2    l)e    t!.    .M.    &    (!.'l45,    170; 

Taunt.  393.  Sudden  on  Propirty,  120  ;  Sugd. 

(n)  Marlborough  v.  Godolphin,  Real  Prop.  Stat.  285,  n.  (a),  1st 

1  E(len,  415,  416  ;    2  Cases  and  rt\..  274,  n.  ('/),  2nd  ed.  ;  1  .larm. 

Opinions,  432 — 141  ;  Jlai/v.  Karl  Wills,  221,  1st  rd..  251.  lib  <•<!.  ; 

of  Corentri/,  3  T.  R.  8(),  1  R.  R.  Wms.    K-al   Prnp.   212,    1-1    od.. 

6.52;   Brudenrll  V.  J'Jlwe.i,  1  Kast,  27<i,   13lh  crl. 
452,  6  R.  R.  310  ;  Feame's  Post- 
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The  rule  in 
Whitbi/  V. 
MikhU. 


Rule  2. 


lioriod  allowed  for  the  creation  of  executory  interests 
had  been  extended  to  an  independent  term  of  twenty- 
one  years  after  the  duration  of  existing  lives  {(j),  it  was 
much  debated,  whether  the  rule  so  appKed  to  contin- 
gent remainders  was  a  separate  and  independent  rule 
of  law  or  was  merely  an  instance  of  the  settled  rule 
against  perpetuities  (r).  But  limitations  likely  to  raise 
this  question  were  eschewed  in  practice  (s).  The  point 
first  came  before  the  Courts  in  1889,  w^hen  the  judges 
were  not  inchned  to  sanction  any  possible  extension 
of  the  time  of  settlement.  Accordingly,  the  rule 
formulated  as  above  mentioned  for  contingent  re- 
mainders was  declared  to  be  an  independent  rule  of 
law  ;  and  a  remainder  limited  to  the  child  of  an  un- 
born person,  after  a  hfe  estate  to  the  unborn  parent, 
was  held  to  be  void,  notwithstanding  that  the  gift  in 
lomainder  had  been  expressly  confined  to  such  child 
of  the  unborn  parent  as  should  be  born  within  the 
compass  of  lives  existing  at  the  time  of  the  gift  [t). 
The  creation  of  contingent  remainders  of  legal  estates 
is  therefore  subject  to  this  rule,  that  an  estate  cannot 
be  well  limited,  in  remainder  after  an  estate  given  to 
an  unborn  person  for  life,  to  any  child  of  such  unborn 
person  (ii). 


{q)  Ante,  p.  413. 

(r)  See  Lewis  on  Perpetuities, 
408  sq.  ;  Williams  on  Real  Pro 
perty,211,212,  Isted.  ;  227,406 
3rd  "ed.  ;  277,  531,  13th  ed. 
Tudor's  Leading  Cases  on  Rea 
Property,  470  sq..  3rd  ed.  ;  David 
son,  Prec.  Conv.  vol.  iii.  pp.  336 
—338,  3rd  ed.  ;  Jarm.  Wills,  i 
258,  ii.  845,  4th  ed.  ;  Gray,  Rule 
against  Pei-petuities,  §§  191  sq. 
284—298  /(,  2nd  ed.  ;  Challis  on 
Real  Property,  159  ;  183,  2nd  ed 

(5)  Davidson,  Prec.  Conv.  vol 
iii.  pp.  338,  986,  3rd  ed. 

(f)  Whitby  V.  Mitchell,  42  Ch 
D.  494.  44  Ch.  D.  85.  The  de 
cision  in  this  case  gave  rise  to 
a  great  deal  of  controversy  ;  see 


L.  Q.  R.  vi.  410  ;  xiv.  133,  234 
(bj'  the  present  wTit«r)  ;  xv.  71. 
(w)  This  rule,  it  is  submitted, 
does  not  extend  to  make  void  an 
estate  limited  to  the  unborn  child 
of  an  unborn  person  (as  to  the 
first  grandson  of  A.,  a  bachelor) 
in  remainder  expectant  on  the 
determination  of  a  life  estate 
given  to  a  living  person  ;  see 
L.  Q.  R.  xiv.  241.  And  it  is  sub- 
mitted that  a  remainder  limited 
to  the  un  bom  child  of  an  unborn 
person  after  a  remainder  given  to 
the  unborn  parent  in  tail  should 
be  held  valid  because  it  could  be 
barred  by  a  disentailing  assur- 
ance ;   see  jiosf,  p.  422,  n.  (c). 
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The  iibovu  rule  is,  however,  subject  to  some  juoditi-  Vy.pn-s 
cation,  when  the  gift  is  made  by  will.  For  in  the  case  of  <•^"^^""^• 
a  gift  hy  ivill  to  the  unborn  son  of  some  living  person 
for  his  life,  and  after  the  decease  of  such  unborn  son, 
to  Ms  sons  in  tail,  the  Courts  of  law  have  been  so  in- 
dulgent to  the  ignorance  of  testators,  that  they  have 
endeavoured  to  carry  the  intention  of  the  testator  into 
effect,  as  nearly  as  can  possibly  he  done,  without  infring- 
ing the  rule  of  law,  which  makes  such  a  remaiudt'r  void. 
Accordingly,  they  take  the  liberty  of  altering  his  will 
to  what  they  presume  he  would  have  done  had  he  been 
acquainted  with  the  rule  which  prohibits  the  son  of  any 
unborn  son  from  being,  in  such  circumstances,  the 
object  of  a  gift.  This,  in  law  French,  is  called  the 
cy-pres  doctrine  {v).  From  what  has  already  been  said, 
it  will  be  apparent  that  the  utmost  that  can  be  legally 
accomphshed  towards  securing  an  estate  in  a  family  is 
to  give  to  the  unborn  sons  of  a  living  person  estates 
in  tail ;  such  estates,  if  not  barred,  will  descend  on  the 
next  generation  ;  but  the  risk  of  the  entails  being 
barred  cannot  by  any  means  be  prevented.  The  Courts, 
therefore,  Avhen  they  meet  with  such  a  disposition  as 
above  described,  instead  of  confining  the  unborn  son 
of  the  hving  person  to  the  mere  life  estate  given  him 
by  the  terms  of  the  will,  and  annulling  the  subsequent 
limitations  to  his  offspring,  give  to  such  son  an  estate 
in  tail,  so  as  to  afford  to  his  issue  a  chance  of  inheriting 
slKHild  (ho  untail  rtanain  unbarred.  But  this  doctrine, 
being  rather  a  stretch  of  judicial  authority,  is  only 
appHed  whore  the  estates  given  by  the  will  to  the 
children  of  the  unborn  child  are  estates  in  (ail,  and 
not   where    they   are   estates    for   life  (iv),  or   in    fee 

(v)  Feame   V.   K.    204,   note  ;  liisivg.  1004,  1  Cli.  ruV.i. 
1  Javm.  Wills,  288  «/.,  2!)I,  (itli  («')  Siainirdv.  U'/V/tx-A-.o  KasI, 

C(\.  ;  Hmnhciston  v.  Humba\4on,  198  ;  lie  litc/uiniwii,  l!MJ4,  1  Cli. 

1    P.   W.   332;     Vaiidrrplank   v.  ;{32.     .Sre,    however,    i)cr    Roll. 

King,  3  Hare,  1  ;   lUoni/pcnni/  v.  L.  .J.,  in  Forsbrook  v.  Fvrshrook, 

Dcriiuj,   IG  M.  &  W.  418,  2  J)c  J-.   W.   3  Cli.  !t3.  IM)  ;    an.l    i)er 

C.    M.   &   U.    145;     llutnpion   v.  .Icssej.    M.    Jl.,    in    //"'/'/''"'i    v. 

Holman,    5    Ch.     D.     183;     Re  //y/w«;i,  fj  Cli.  D.  I >>•'!.  I '•':!• 
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simple  (a;).  And  except  in  the  case  of  executory 
trusts  (?/),  this  doctrine  cannot  be  invoked  where  the 
effect  of  giving  an  estate  tail  to  the  parent  would  Ije 
to  include  in  or  exclude  from  the  line  of  descent  any 
class  of  his  issue  who  would  not  or  would  have  taken 
under  the  hmitations  in  the  will  (z). 

iiulc  3.  But  in  the  same  year,  in  which  the  second  rule 

here  given  was  definitely  estabhshed  as  an  independent 
rule  of  law,  a  case  occurred  for  which  the  above  rules 

The  rule  ill  were  insufficient  to  provide.  Accordingly,  the  policy 
of  the  law  restraining  every  contrivance  to  create  a 
perpetuity  (a)  was  again  invoked  ;  and  the  limitation 
of  successive  contingent  remainders  was  declared  to  be 
subject  to  a  further  rule,  which  appears  to  be  this  : — 
that  a  contingent  remainder  Hmited  to  take  effect  after 
a  contingent  remainder  (6)  will  be  void,  unless  it  must 
necessarily  vest  within  the  period  allowed  by  the  rule 
against  perpetuities  (c).  Thus,  if  land  be  limited  to  A., 
a  bachelor,  for  hfe,  and  after  his  death  to  his  first  son 
for  life,  and  after  the  son's  death,  to  A.'s  eldest  daughter 
who  shall  then  be  living  ;  here  the  contingent  remainder 
to  A.'s  eldest  daughter  hving  at  his  son's  death  will 
be  void  ;  because  it  could  not  vest  till  the  son's  death, 
which  might  obviously  occur  more  than  twenty-one 
years  after  the  death  of  A.  This  rule,  however,  is 
subject  to  the  proviso,  that  it  shall  not  apply  to  the 

(a,-)  Bristoio  v.   Warde,  2  Ves.  mentioned  ;  ante,  pp.  366,  368, 

juu.  336,  2  Pv.  R.  235  ;    Hale  v.  and  n.  (x)  416. 

Peto,  25  Beav.  335.  (c)  Be  Frost,  43  Ch.  D.  246  ; 

(2/)  A7ite,  p.  186,  u.  (p).  followed.  Be  Ashjorlh,  19U5, 1  Ch. 

(2)  Be  Moiiimer,  1905,  2  Ch.  535  ;    Whitby  v.    Voii  Luedeclce, 

502.     See  Pitt  v.  Jackson,  2  Bro.  1906,  1  Ch.   783.     See  1  Jarm. 

C.  C.  51  ;    Vatiderplank  v.  Ki7ig,  Wills,  368  sq.,  6th  ed.     All  limi- 

3  Hare,  1  ;    and  the  comments  tations   idterior   to   a   void   re- 

thereon  in  Be  Moiiimer,  ubi  sup.  mainder  are,  as  a  rule,  also  void  ; 

(a)  Ante,  p.  412.  ib.  350  sq.  ;    Be  Mortimer,  1905, 

[b)  This  rule  can  have  no  2  Ch.  502.  <Sed  g^osre,  whether  in 
application  to  contingent  re-  this  case  it  was  rightly  held  that 
niainders  limited  to  take  effect  the  vested  remainder  was  void  ; 
on  the  termination  of  a  Tested  see  Gray,  Perpetuities,  §§  351 
estate  ;  as  these  arc  sufficiently  sq.  ;  23  L.  Q.  II.  127. 
restrained  by  the  first  rule  above 
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case  of  a  contingent  roniaindor  limited  to  take  eli'ect 
on  the  termination  of  an  estate  tail  originally  limited 
as  a  contingent  remainder  ;  for  in  this  case  the  latter 
remainder  may  be  defeated  by  barring  the  entail ;  it 
does  not  therefore  tend  to  tie  up  property  beyond  all 
power  of  alienation  (d). 

Contingent  remainders  of  trust  estates  (e)  are  void  Couthigcut 
if  they  are  limited,  so  that  they  may  exceed  the  hinit  „f  trust 
prescribed  by  law  to  the  creation  of  executory  in-  estates. 
terests(/).     Thus,  if  land  be  conveyed  unto  and  to 
the  use  of  trustees  and  their  heirs,  upon  trust  for  A.  Albif-i  v. 
for  life,  and  after  his  decease  for  such  son  of  A.  as    "''"''^' 
shall  first  attain  the  age  of  twenty-four  j^ears,  tho 
limitation  to  the  son  of  A.  is  void  for  remoteness  ({/). 
This  Avas  so  decided  on  the  ground  that  contingent 
remainders  of  trust  estates,  which  have  always  been 
held  to  be  indestructible  interests,  not  depending  for 
their  support  on  the  continued  existence  of  a  prior 
equitable  estate  of  freehold,  are  not  truly  estates  in 
remainder,  taking  effect  by  way  of  succession  on  the 
determination  of  a  prior  estate,  but  partake  rather  of 
the  nature  of  executory  interests  (/().     It  has  neverthe- 
less been  held  that  contingent  reniainders  of  equitable  He  Nash. 
estates  are  subject,  in  addition,  to  the  precise  rule    |l        ^ 
formulated  for  legal  contingent  remainders,  and  pre- 
venting the  valid  hmitation  of  an  estate  in  remainder, 
ajteraniio  estate,  to  an  unborn  person,  to  his  unborn 
cHilcrto   be   born  or  ascertained  within  t}|ft  pAiind 
aflowed  by  the  rule  against  perpetuities  (i). 

(d)  Nicolls  V.  Shdffiehl,  2  Bro.  (e)  Ante,  p.  3S0. 

C.  C.  215;   Phillips  v.  Dtakin,  1  (/)  Abbiss  v.  Bur  my,  17  Cli. 

M.  &  S.  741;    Cole  V.  Sewdl,  2  D.  211. 

Conn.   &  Laws.   344,  4  Diu.   ^  (g)  S.  C.  ;  aiik,  [).  414. 

AVar.  1,  2  H.  J..  0.  180;    Hugd.  (h)  6'.C'.,sccabove,pp.3SU,3S2; 

Law  of  Property,  120.  3Davidson,Frec.Conv.340,3rclcd. 

(t)  lie  Na^fi,  I'JlU,  I  (Jli.  I  ;  SCO  above,  p.  421.  It  appears  peeii- 
liarly  anomalous,  if  e<iuitable  contingent  reniaindera  are  to  l>e  Ireatiil 
as  analogous  to  e.\.eeut<jry  interests  for  llie  ])urpusu  uf  restraining 
gifts  sueh  as  tliat  iield  voiil  in  Abbiss  v.  Ilunifij  (above  and  n.  [f )), 
that  they  should  not  bo  allowed  tho  same  liberty,  within  the  ruugc  of 
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It.  thus  appears  that  the  general  principle  of  legal 
policy,  forbidding  all  such  limitations  as  tend  to  create 
a  perpetuity,  has  been  apphed  to  contingent  remainders 
as  well  as  executory  interests.  But  when  we  inquire, 
what  Hmitations  in  particular  are  held  to  create  a  per- 
petuity, we  find  that  the  law  has  answered  the  question 
in  one  way  as  regards  contingent  remainders  of  legal 
estates,  in  another  as  regards  executory  interests,  and 
in  a  third  form  as  regards  contingent  remainders  of 
equitable  estates.  The  result  is  that  the  subject  of 
remoteness  of  hmitation  is  particularly  distinguished 
by  what  the  Eomans  termed  inelegantia  juris.  This 
is,  no  doubt,  deplorable  ;  but,  as  has  been  already 
pointed  out  (j),  we  must  take  the  law  as  we  find  it. 

Estates  luidcr  Where  powers  of  appointment  are  given  in  favour-  of 
take  effect  as  particular  objects,  as  the  appointor's  children  (/c),  the 
been'^Mi.irtld  ^^^^*®^  which  arise  from  the  exercise  of  the  power  take 
in  the  settle-  effect  precisely  as  if  such  estates  had  been  inserted  in 
™®"  ■  the  settlement,  by  which  the  power  was  given.     Each 

estate,  as  it  arises  under  the  power,  takes  its  place  in 
the  settlement  in  the  same  manner  as  it  would  have 
done  had  it  been  originally  hmited  to  the  appointee, 
without  the  intervention  of  any  power  ;  and,  if  it  would 
y^  have  been  void  for  remoteness  in  the  original  settle- 

ment, it  will  be  equally  invahd  as  the  offspring  of  the 
power  (l). 

the  rule  against  pei'iJetuities,  as  has  been  definitely  accorded  in  the 
cases  of  executory  interests  ui  land  and  equitable  interests  in  per- 
sonalty. Ill  these  cases  it  is  no  objection  to  a  gift,  which  must  vest, 
if^at  all,  wthin  the  compass  of  existing  lives  and  twenty-one  years 
after,  that  it  is  limited  to  the  child  or  the  issue,  however  remote,  of 
an  unborn  person,  and  follows  after  a  life  interest  given  to  that  imbom  / 
person  ;  Houtledge  v.  Donil,  2  Ves.  juu.  357,  362  ;  Thdlusson  v. 
Woodford,  4  Ves.  227,  11  Ves.  112  ;  Ee  Boichs,  1002.  2  Ch.  650. 
(j)  Ante,  p.  4,  n.  {i).  sidered  to  be  cognisant  of  and  to 

(f )  ^"^e,  p.  403.  have  regard  to  the  state  of  the 

U)  Co.  Litt.  271  b,  n.  (1),  vii.  family  or  the  facts  of  the  case  as 
2  ;  Whitbij  V.  Mitchell,  42  Ch.  D.  cxistuig  at  the  time  of  exercising 
494  44  Ch.  D.  85  ;  Re  Nash,  1910,  the  power,  or  (if  the  power  were 
1  Oh.  1.  It  should,  however,  be  exercised  by  will)  at  the  ap- 
noted  that,  in  exercising  any  pointor's  death  ;  and  that  any 
such  power,  the  appointor  is  con-       such  appointment  will  be  valid 
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As  ali'cady  noted,  by  the  {Succession  Duty  Act,  Succession 
ly53  (w),  a  liability  to  payment  of  succession  duty  ^^"'-'' 
arises  under  every  disposition  of  property  or  devolution 
in  law,  by  reason  whereof  any  person  has  become 
beneficially  entitled  in  possession  to  any  property  or 
the  income  thereof  upon  the  death  of  any  person 
dying  after  that  Act ;  except  where  legacy  duty  is 
payable  on  such  accession  of  interest  in  the  property  {n). 
So  that  succession  duty  becomes  payable  on  the  death, 
after  the  Act,  of  a  tenant  for  hfe  or  in  tail  under  any 
settlement  made  before  or  after  the  Act  (o).  In  such 
cases  the  rate  of  duty  is  determined  by  the  relationship 
between  the  successor  and  the  settlor.  The  disposi- 
tions, which  may  create  the  liability  to  duty  under  this 
Act,  include  the  exercise  of  a  general  or  hmited  power 
of  appointment  (yi).  By  the  Finance  Act,  1894  (f/),  Estate  Duly 
estate  duty  is  leviable  in  the  event  of  a  death  after  the 
1st  of  August,  1894,  not  only  on  the  principal  value 
of  any  property  passing  on  the  death  (which  lias  been 
held  to  include  the  passing  of  property  from  a  tenant 


if  it  confers  upon  the  appointee 
an  interest  which,  having  regard 
to  tliose  facts,  would  have  been 
valid,  if  limited  by  the  instru- 
ment creating  the  power  ;  Feard 
V.  Kekewich.  15  Beav.  166 ; 
Wilkinson  v.  Duncan,  30  Beav. 
Ill  ;  jRe  Thomyson,  1906,  2  Ch. 
199;  ante,  p.  414,  n.  [1). 

(m)  Stat.  16  &  17  Vict.  c.  51, 
ss.  2,  20,  which  commenced  on 
the   iyth  May,    1S53  ;  see  ante, 
Wilcox  v.  Smith, 
G.  V.  Middleton, 


p.  266,  n.  (Ii)  ; 
4  Drew.  40  ;  A 
3H.  &N.  125. 

(n)  Sect.  18 


Wni 


I'crs. 
17th 


Prop.  441,  442,   501,  502 
ed. 

(o)  See2Wms.  \'.  &  1'.  1260  - 
1263  sq.,  1272  sq.,  J2S4  sq., 
2nd  cd. 

(p)  Re  Lovelace,  4  De  C!.  &  J. 
340.  In  the  case  of  limited 
powers,  the  rate  of  duly  is 
determined  by  the  relHlionslii]) 
between  llie  donor  of  the  pi)Wer 


and  the  appointee  ;  sect.  4.  Tho 
general  rule  is  the  same  in  the 
case  of  cencral  powers  ;  Charlton 
V.  A. -a..  4  App.  Cas.  427.  But 
by  sect.  4  upon  the  exercise  of  a 
general  power,  which  has  taken 
effect  {i.e.,  become  exercisable) 
on  a  death  after  the  Act,  the 
appointor  is  to  be  deemed  to  be 
entitled  to  the  property  ap- 
l)ointcd  as  a  succession  derived 
from  the  donor  of  tlic  power. 
If  in  sucii  a  ease  tho  appoint- 
ment be  made  to  take  eifect  on 
a  death  (as  if  it  be  exercised  by 
will,  or  being  made  by  deed,  its 
operation  be  suspended  until  the 
determination  of  some  life  in- 
terest) the  appointee  will  take 
the  pn)i)erty  us  a  sueeession 
derived  from  the  appointor  ; 
A.-O.  v.  Upton,  L.  K.  1  i:\. 
224. 

{'/)  Stat.  57  &  5S  \i,t.  r.  :;(», 
ss.  I,  2,  24  ;  .SCO  2  Wins.  \'.  &  1'. 
1293  sq.,  131(1  v./.,  2nd  cd. 
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for  life  to  a  remainderman  (r) ),  but  also  on  the  principal 
value  of  any  property  in  which  the  deceased  or  any  other 
person  had  an  interest  ceasing  on  the  death  of  the 
deceased,  to  the  extent  to  which  a  benefit  accrues  or 
arises  by  the  cesser  of  such  interest.  This  liability  is, 
however,  subject  to  the  exception  already  stated  where 
estate  duty  has  once  been  paid  in  respect  of  settled 
property  (s).  The  same  Act  makes  estate  duty  leviable 
in  respect  of  any  property,  over  which  the  deceased  had 
a  general  power  of  appointment,  whether  the  power  be 
liKiciiunt  exercised  or  not  {t).  Increment  value  duty  on  the 
value  duty.  Qccasiou  of  a  death  may  become  payable  in  the  like 
events  as  estate  duty,  with  the  same  exception  as 
above  mentioned  {u).  The  nature  of  these  duties  has 
been  alreadj^  explained  (x). 

(Jrediiors'  Judgments  were  charges  on  the  judgment  debtor's 

!l^'^t^;l^o"^^*^  estates  in  reversion  or  remainder  under  the  old  law  (y), 

reversions  \<y/' 

and  re-  though  not  on  Contingent  interests  until  they  vested  {z). 

And  the  Judgments  Act,  1838  (a),  made  judgments  a 
charge  on  all  lands  to  which  the  judgment  debtor  was 
entitled  for  any  estate  or  interest  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder  or  expect- 
ancy. But  as  we  have  seen  (b),  the  Judgments  Act, 
1864  (c),  provided  that  judgments  thereafter  entered 
up  should  not  be  a  charge  on  any  land  until  actually 
delivered  in  execution  {d) ;  and  under  the  Land  Charges 
Act,  1900  (e),  a  judgment  shall  not  operate  as  a  charge 
on  any  interest  in  land  unless  or  until  a  writ  or  order 
for  the  purpose  of  enforcing  it  is  registered  under  the 

(r)  Cowley  v.  Inland  Beuenue  (ij)  Ante,  pp.  271 — 274. 

Commissioners,  1899,  A.  C.  198.  (2;)  3  Prest.  Abst.  326. 

(s)   Ante,  p.  270.  {a)  Stat.   1  &  2  Vict.  c.   110, 

{t)  Stat.  57  &  58  Vict.  c.  30,  s.  13  ;  ante,  p.  274. 

ss.    1,   2,   22   (2  a)  ;    Cowley  v.  (6)  Ante,  p.  276. 

Inland   Ecvenue   Commissioners,  (c)  Stat.  27  &  28  Vict.  c.  112. 

1899,  A.  C.  198,  213.  (rf)  Sec  Hood-Bans    v.    Calh- 

(«)  Sec  Stat.  10  Edw.  VII.  c.  cmt,  1895,  2  Ch.  411. 

8,  ss.  1  (6),  3  (4)  ;  unh:.  p.  270.  (c)  Stat.  63  &  64  Vict.  c.  26, 

(x)  Ante,  pp.  266 — 270.  s.  2  ;  ante,  p.  278. 
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Land  Charges  Act  of  1888  (/).  Estates  in  reversion  or 
remainder  expectant  on  a  freehold  estate  cannot  be 
taken  in  execution  under  a  writ  of  elegit,  which  only 
extends  to  lands,  of  which  the  judgment  debtor  is  seised 
or  possessed  {g).  Any  estate  or  interest,  whether  vested, 
contingent  or  executory  (li),  in  lands  or  hereditaments, 
will  vest  in  the  creditors'  trustee  in  case  of  the  owner's 
bankruptcy  {%),  or  will  be  assets  for  payment  of  his  debts  Uankiupicy. 
after  his  death  (k). 


(/)  Stat.  51  &  52  Vict.  c.  51, 
s.  5  ;   ante,  p.  277. 

(<j)  ii'c  >S'oM</«,  L.  li.  9  Gh.  -M'.}. 
As  the  owuci'  of  the  rcver.sioii  on 
a  lca.se  for  years  is  seised  of  the 
laud  (ante,  pp.  30,  n.  (c),  338),  his 
estate  may  be  taken  under  an 
elegit  ;  3Iayor  of  Poole  v.  Whitt, 
15  M.  &  W.  571.  An  order  ap- 
pointii.  ,'  a  receiver  of  the  profits 
of  a  legal  estate,  to  which  a  judg- 
ment debtor  is  entitled  in  rever- 
sion or  remainder  expectant  on 
au  estate  of  freehold,  docs  not 
operate  as  a  delivery  in  execu- 
tion of  that  estate  ;  lie  Harrison 


t£-  Boltomlcy,  ISitit,  1  Cii.  405. 
Equitable  execution  against  etj^ui- 
table  reversions  or  remaintlers 
seems  justified  by  Tyrrell  v. 
Paintoii,  1895,  1  Q.  B.  202,  but 
opposed  to  the  principles  laid 
down  in  Holmes  v.  MiiUuje,  1893, 
1  Q.  B.  551.  And  sec  lie  Bcf.lycr, 
1913,  1  Ch.  385,  390. 

(h)  See  Jones  v.  Roe,  3  T.  R. 
88  1  R.  R.  050. 

(/)  Stat.  40  &  47  Vict.  c.  52, 
ss.  20,  44,  108  ;  ante,  p.  282. 

(/.•)  Stats.  3  &  4  Will.  iV. 
c.  104  ;  00  &  01  \'iet.  c.  05,  s.  2 
(3)  ;  ante,  p.  287. 
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CHAPTER   V. 


OF    HEREDITAMENTS    PURELY   INCORPOREAL. 


Tlux-e  kinds 
of  purely 
incorporeal 
heredita- 
ments. 


We  now  come  to  the  consideration  of  incorporeal 
hereditaments,  usually  so  called,  which,  unhke  a  rever- 
sion, a  remainder,  or  an  executory  interest,  are  ever  of 
an  incorporeal  nature,  and  never  assume  a  corporeal 
shape.  Of  these  purely  incorporeal  hereditaments  there 
are  three  kinds,  namely,  first,  such  as  are  appendant  to 
corporeal  hereditaments  ;  secondly,  such  as  are  appur- 
tenant ;  both  of  which  kinds  of  incorporeal  heredita- 
ments are  transferred  simply  by  the  conveyance,  by 
whatsoever  means,  of  the  corporeal  hereditaments  to 
which  they  may  belong  ;  and  thirdly,  such  as  are  in 
gross,  or  exist  as  separate  and  independent  subjects  of 
property,  and  are  accordingly  said  to  He  in  grant,  and 
have  always  required  a  deed  for  their  transfer  (a).  But 
almost  all  pm'ely  incorporeal  hereditaments  may  exist 
in  both  the  above  modes,  being  at  one  time  appendant 
or  appurtenant  to  corporeal  property,  and  at  another 
time  separate  and  distinct  from  it. 


1.  Of  incorporeal  hereditaments  which  are  appen- 
dant to  such  as  are  corporeal,  the  first  we  shall  consider 
A  scignor3\  is  a  seignory  or  lordship.  In  a  previous  part  of  our 
work  {b),  we  have  noticed  the  origin  of  manors.  Of 
such  of  the  lands  belonging  to  a  manor  as  the  lord 
granted  out  in  fee  simple  to  his  free  tenants,  nothing 
remained  to  him  but  his  seignory  or  lordship.  By  the 
grant  of  an  estate  in  foe  simple,  he  necessarily  parted 
(a)  Ante,  pp.  31,  3 J.  (b)  Aide,  p.  40. 
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with  the  possession.  Thenceforth  his  interest,  accord- 
ingly, became  incorporeal  in  its  nature.  But  he  had 
no  reversion  ;  for  no  reversion  can  remain,  as  we  have 
already  seen  (c),  after  an  estate  in  fee  simple.  The 
grantee,  however,  became  his  tenant,  did  to  him 
fealty,  and  paid  to  him  his  rent-service,  if  any  were 
agreed  for.  This  simply  having  a  free  tenant  in  fee 
simple  was  called  a  seignory.  To  this  seignory  the 
rent  and  fealty  were  incident,  and  the  seignory  itself 
was  attached  or  appendant  to  the  manor  of  the  lord, 
who  had  made  the  grant  ;  whilst  the  land  granted  out 
was  said  to  be  holden  of  the  manor.  Very  many 
grants  were  thus  made,  until  the  passing  of  the  statute 
of  Quia  emjytores  (d)  put  an  end  to  these  creations  of 
tenancies  in  foe  simple,  by  dii'ecting  that  on  ever}' 
siieh  conveyance  the  feoffee  should  hold  of  the  same 
immedia,te  lord  as  his  feoffor  held  before  (e).  J3iil 
such  tenancies  in  fee  simple  as  were  then  already  sul»- 
sisting  were  left  untouched,  and  they  still  remain  in  all 
cases  in  which  freehold  lands  are  holden  of  any  manor. 
The  incidents  of  such  a  tenancy,  so  far  as  respects  the 
tenant,  have  been  explained  in  the  chapter  on  free 
tenure.  The  correlative  rights  belonging  to  the  lord 
from  the  incidents  of  his  seignory.  The  seignory,  with 
all  its  incidents,  is  an  appendage  to  the  manor  of  (he 
lord,  and  a  conveyance  of  the  manor  simph',  without 
mentioning  its  appendant  seignories,  will  accordingly 
comprise  the  seignories,  together  with  all  rents  incident 
to  them(/).  In  ancient  times  it  was  necessary  tiiat  Attornment, 
the  tenant  should  attorn  to  the  feoffee  of  the  manor, 
before  the  rents  and  services  could  effectually  pass  ti) 
him  {g).  For,  in  this  respect,  the  owner  of  a  seignory 
was  in  the  same  position  as  the  owner  of  a  reversion  (/n. 
But  the  same  statute  (f)  wliicb  abolished  at  lormiiciii 

(c)  Ante,  p.  349.  {g)  (Jo.  Litt.  310  b. 

(rf)  18  Edw.  I.  c.  1.  (h)  Ante,  p.  .34 J. 

(e)  Ante,  pp.  39.  73.  (/)  Slat.  4  *  r>  Anne,  c.  3  (o.  Ki 

(/)  Perk.  s.  IK).  in  Itumicad).  .•^.  9;   ante,  p.  34r». 
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Rights  of 
common. 


Common  of 
pastvne. 


in  the  one  case  abolished  it  also  in  the  other.     No 
attornment,  therefore,  is  now  required. 

Other  Ivinds  of  appendant  incorporeal  hereditaments 
are  rights  of  common,  such  as  common  of  turbary,  or  a 
right  of  cutting  turf  in  another  person's  land  ;  common 
of  inscary,  or  a  right  of  fishing  in  another's  water  ; 
and  common  of  pasture,  which  is  the  most  usual,  being 
a  right  of  depasturing  cattle  on  the  land  of  another  (fe). 
Eights  of  common  owe  their  origin  to  the  necessities  of 
the  agricultural  village  communities,  which,  as  we  have 
seen  {I),  were  spread  over  England  at  the  time  of  the 
Norman  Conquest  [m).  It  will  be  remembered  that 
the  land  used  to  be  cultivated  upon  the  common 
field  system,  the  various  holdings  being  composed  of 
strips  of  land  lying  dispersed  among  the  common  fields 
of  the  village.  The  rights  of  common  enjoyed  by  the 
holders  of  arable  land  were  accordingly  of  two  kinds  : 
first,  to  put  in  cattle  to  range  over  the  whole  of  a 
common  field,  during  such  time  as  it  lay  fallow ; 
secondly,  to  pasture  their  cattle  on  the  waste  lands 
of  the  village.  The  holders  of  strips  in  the  common 
meadows  also  enjoyed  the  right  of  putting  in 
cattle  to  graze  over  the  whole,  when  not  closed 
for  raising  the  hay-crop  (w).  When  the  Enghsh 
maneria  had  been  generally  subjected  to  the  law  of 
feudal  tenure  (o),  it  was  considered  that  the  soil  of  the 
waste  lands  of  a  manor  belonged  to  the  lord  of  the 
manor,  subject,  however,  to  the  common  rights  of  his 
tenants  to  depasture  cattle  thereon  (p).  And  after  the 
freeholders  had  l^ecome  the  most  prominent  tenants  of 


(it)  For  further  information 
npon  this  subject  the  reader  is 
referred  to  the  late  author's 
'J'reatisc  on  Rights  of  Common. 

(I)  Ante,  p.  41. 

(m)  Williams  on  Commons,  37 
sq.  ;  Vinogradoff,  Vill.  in  Eng., 
Essay  II.,  ch.  ii. 

()/)  Ante,  pp.  41,  62  ;  Vinogra- 


doff, Vill.  in  Eng.  259,  260. 

(o)  Ante,  p.  42. 

ip)  See  Bract,  fo.  227.  228 
Williams  on  Commons.  103  sq. 
150—152,  212,  213;  Scrutton 
Commons,  39—41  ;  Vinogradoff 
Vill.  in  Eng.  271—275  ;  Lnnrn 
shire  v.  Hunt,  10  Times  L.  II 
310  ;  Stat.  56  &  57  Vict,  c,  57. 
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a  manor  (q),  ii  wa.s  established  as  law  that  every  free- 
holder of  ancient  arable  land  held  of  a  manor  may,  of  Common 
common  right  (that  is,  by  the  common  law  alone,  ^PP^" 
independently  of  grant  or  agreement)  depasture  on  the 
lord's  wastes  such  a  number  of  commonable  beasts 
as  he  can  maintain,  when  the  common  is  not  available, 
upon  his  holding  (r).  And  this  right  was  designated 
common  appendant  (s).  The  right  of  common  pasture 
in  the  common  Holds  appears,  properh%  to  have  been 
also  of  common  right  {t) .  Owing  to  the  general  inclosure 
of  common  lands,  which  has  been  before  mentioned  (?/). 
rights  of  common  in  common  fields  are  now  practically 
extinct.  Eights  of  common  over  wastes  have  been  also 
extinguished  in  many  cases  by  the  inclosure  of  waste 
lands  (.x).  But  in  other  cases  they  still  remain,  and  of 
late  years  they  have  in  many  instances  been  successfully 
asserted  (y).  An}^  conveyance  of  the  lands,  to  wliicli 
such  rights  belong,  will  comprise  such  rights  of  common 
also  (z).  The  regulation  of  Metropolitan  and  other 
commons  is  now  provided  for  by  statute  (a). 

Another  kind  of  appendant  incorporeal  hereditament  Advowson 
is  an  advowson  appendant  to  a  manor.     But  on  this  •Tr''"''-'"*- 
head  we  shall  reserve  our  observations  till  we  speak  of 
the  now   more   frequent   subject   of   conveyance,    an 
advowson  in  cjross,  or  an  advowson  unappended  to  any 
thing  oor])oreal. 

In  connection  willi  (lie  subject  of  connnons,  it  may  strips  of 


low,  L.  R.  n  Eq.  241  ;    WanicI:  waste  hy  th(> 
V.  (M'"'.^  CoJhqp.  L.  K.   10  Kn.  ^"'•^  "'^  '■<'•'^''^• 


{q)  Ante,  pp.  44,  50. 

(r)  "Williams  on  ('ommons,  31  v.  Qiiciirs  CoUrgp,  L.  K.   10  Kq. 

sq.,  103.  105,  ()  Ch.  716  ;  Bet  Is  v.  T/ionip- 

{.<>)  Jiitt.  s.  184  ;Co.  Litt.  122a;  son,  L.  R.  G  t'h.  732;    Hall  v. 

5  Rep.  37,  38.     Sec  P.  &  M.  Hist.  Byron,  4  Ch.  1).  6(57  ;  Hohrrlsou 

Eng.  Law.  i.  (> 1 0-012.  v.  Hartopp,  43  Ch.  1).  484. 

(/)  Williams  on  Common-s.  (>7  (2)  Litt.    .•<.     183;     Co.     Lilt. 

(>{)  ;    \'inogra(l()fT.    \iil.   in   Eng.  121  h. 
201,  208—271.  (a)  Stats.  29  &  30  Viot.  c.  122  ; 

(u)  Ante,  p.  02.  32  &  33  Vict.  r.  107  ;    3!l  &  40 

(x)  See  AViiiiains  oil  Commons.  Vict.  c.  50,  nmended  by  42  &  4.3 

246    sq.  ;     Serutton,    Commons,  Vict,  c  37  ;   02  &  (13  \irt.  c  ."•.O  ; 

ch.  vi.,  vii.  Wiiiiams  on  Commons,  25.")  sq. 

{y)  See  Smith  v.  Earl  Broirn- 
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bo  mentioned  that  strips  of  wastu  land  between  an  ' 
Soil  of  inelosuro  and  a  highway,  and  also  the  soil  of  the  high- 

highw.ay.        ^y.^y  ^^q  i\-^q  jni^Jle  of  the  road,  presumptively  belong 
to  the  owner  of  the  inclosure  ([').     And  on  a  conveyance 
of  the  inclosure  (c),  even  l)y  reference  to  a  plan  Avhich 
does  not  comprise  the  highway  (d),  the  presumption  is 
that  the  soil,  as  far  as  one-half  of  the  road,  will  pass. 
But  if  the  strips  of  waste  land  communicate  so  closely 
to  a  common  as  in  fact  to  form  part  of  it,  they  will  then 
belong  to  the  lord  of  the  manor,  as  the  owner  of  the 
common  (e).     Where  a  public  way  is  foundrous,  as  such 
ways  frequently  were  in  former  times,  the  public  have 
b}'^  the  common  law  a  right  to  travel  over  the  adjoining 
lands,  and  to  break  through  the  fences  for  that  pur- 
pose (/).     It  is  said  that  in  former  times  the  land- 
owners, to  prevent  their  fences  being  broken  and  thcii' 
crops  spoiled  when  the  roads  were  out  of  repair,  sot  l)ack 
their  hedges,  leaving  strips  of  waste  at  the  side  of  (lie 
road,  along  which  the  public  might  travel  without  going 
over  the  lands  under  cultivation.     Hence  such  stii})s  arc 
presumed  to  belong  to  the  owners  of  the  lands  adjoin- 
ing {g).     If  the  same  person  own  the  land  on  both  sides 
of  the  highway,  the  soil  of  the  whole  road  is  presumed 
Soil  of  river,    to  bo  liis  (/i).     Where  lands  adjoin  a  river,  the  soil  of 
one-half  of  the  river  to  the  middle  of  the  stream  is 
presumed  to  belong  to  the  owner  of  the  adjoining 
'I'idal  river,     kiuds  ('(').     But  if  it  be  a  tidal  river,  the  soil  up  to  high 

(h)  Doe  d.  Pring  v.  Pearsey,  7  Kemp,  2  Bing.  N.  C.  102. 

B.  &  C.  304  ;  Scoones  v.  Morrell,  (/ )  Com.  Dig.  Chimin  (D.  6)  ; 

1    Beav.    251  ;     City   of  London  Dmces  v.  Hawkins,  8  C.  B.  N.  S. 

Land    Tax    Commrs.   v.    Geniral  848. 

London  Ry.,    1913,   A.   C.   364  ;  (g)  Steel  v.  Prickelt,  2  Stark, 

see  1  Wms.  V.  &  P.  416—419,  468,  20  R.  R.  717  ;   see  Behnore 

2nd  ed.  v.  Kent  County  Council,  1901,  1 

(c)  Simpson  v.  Dendy,  8  0.  B.  Cli.  873  ;    Harvey  v.  Truro,  dbc, 

N.  S.  433  ;   Be  White's  CJuirities,  Council,  1903,  2  Ch.  638  ;  Offin  v. 

1898,   1  Ch.   659;    see  Leigh  x.  Bochford    Rural    Council,    1906, 

Jack,  5  Ex.  D.  264.  1   Ch.   342.     As  to  a  ditch,  see 

(fZ)  Berridge  v.  Ward,  10  C.  B.  Chorley  Corporation  v.   Nightin- 

N.  S.  400  ;    see  Pryor  v.  Peire,  gale,  1907,  2  K.  B.  637. 

1894,  2  Ch.  11.  (h)  Harrison  v.  Bidland,  1893. 

(e)  Chose  v.  West,  7  Taunt.  39,  1  Q.  B.  142. 

1 7  R..  R.  437  ;   Doe  d.  Barrett  v.  (/)   Kale  de  jure  maris,  ch.  1  ; 
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Wiitui"  luurk  appears  prcsuniptisely  to  belong  to  thu 
Crown  {k).  The  Crown  is  also  presumptively  entitled 
to  the  sea-shore  up  to  high  water  mark  of  medium  .Sea-rihoic. 
tides  (Z)  :  although  grants  of  parts  of  the  sea-shoro 
have  not  unfrequently  been  made  to  subjects  (•//«.)  ;  and 
such  grants  may  be  presumed  by  proof  of  long  con- 
tinued and  uninterrupted  acts  of  ownership  (?/).  A 
sudden  irruption  of  the  sea  gives  the  Crown  no  title 
to  the  lands  thrown  under  water  (o)  ;  although  when 
the  sea  makes  gradual  encroachments,  the  right  of  the 
owner  of  the  land  encroached  on  is  as  gradually  trans- 
ferred to  the  Crown  (p).  And  in  the  same  manner  when 
the  sea  gradually  retires,  the  right  of  the  Crown  is  as 
gradually  transferred  to  the  owner  of  the  land  adjoining 
the  coast  {q).  But  a  sudden  derehction  of  the  sea  does 
not  deprive  the  Crown  of  its  title  to  the  soil  (r). 


2.  Incorporeal  hereditaments  a^ppiirtcnaiU  to  cor-  Apimrieiiiuit 
poreal    hereditaments  are   not   very  often  met  with.  hc*i"a'ua-'' 
They  consist  of  such  incorporeal  hereditaments  as  are  mcnts  ari.sc 

by  grant  or 
Wishart    v.      Wylie,    2     Stuart,      to  the  rights  of  a  riparian  owner  jn-fscription. 

upon    a    navigable    tidal    river, 


Thomson,  Milne,  Morison  & 
Kinnoar's  Scotch  Cases,  H.  L. 
68  ;  Bickelt  v.  Morris,  L.  R.  1 
Sc.  App.  47  ;  Lord  v.  The  Com- 
inissioncrs  fur  the.  Cit;/  of  Sydney, 
12  Moore's  P.  C.  Cases,  473  ; 
Micklrlhivait  v.  Xcwlay  Brid(j< 
Co.,  33  Ch.  D.  133.  Sec  Dcvon- 
/thire  v.  Patlinson,  20  Q.  B.  JJ. 
2U3  ;  Great  Torririr/ion  Conser- 
vators V.  Moore  Stevens,  1!)U4,  1 
Ch.  347  ;  1  Wms.  V.  &  P.  419, 
2mi  ed. 

(A)  Hale  de  jure  maris,  ch.  4, 

1  ]3.  13  ;  Gann  v.  The  Freeftshcrs  of 

\  Whitstable,    11    H.    L.    C.    192; 

\see  1  Wms.  V.  &  P.  420,  2nd  ed. 

(/)  .4.-6'.    V.    Chambers,   4    JJc 

(.'.  M.  &  G.  200;    R.  V.  Gee,  1 

E.    &    E.    10<)8  ;     sec    1    Wms. 

V.  &  P.  420 — 122.  2ml  ed.     The 

public  have  wo  general  riglit  of 

access  to  tlic  sea-shore   fur   tiu^ 

l)urpose  of  bathing  therefrom  or 

walking   (hereon,    Bruickitiaii   v. 

Motley,    1904,    2    Ch.    313.     As 

\V.i;.l'. 


sec  Lyon  v.  Fishnionfjers''  Co.,  1 
App.  Cas.  662  ;  North  Shore  Rail- 
way Co.  V.  Pion,  14  App.  Ca^. 
()  1 2  ;  Fitzliardinge  v.  Pnrcell, 
1908,  2  Ch.  139. 

im)  Scratton  v.  Brown,  4  1>. 
&  ( '.  485,  495  ;  Fitzhardimje  v. 
Purcell,  1908,  2  Ch.  139. 

(n)  Beaufort  v.  Swansea,  .'?  1'jX. 
413  ;  Colrnady  v.  Rowe,  6  C.  1>. 
SOI  ;  Fitzhuidinge  v.  Purcell, 
1 9' 18,  2  Ch.  139. 

(o)  2  Plack.  Comm.  202. 

{p}  Re  IIvll  and  Sclby  Ricil- 
waij,  5  M.  &  \V.  327. 

(q)  2  HI.  Comm.  202  ;  /.'.  v. 
Lord  Yarborough,  3  13.  iL  C.  91, 
5  Hing.  103  ;  ami  sec  Mercer  v. 
Venne,  1905,  2  Cii.  53S.  A.S  to 
the  gracUial  ciiangc  of  a  river- 
bed sec  Foder  v.  Wright,  4  C. 
P.  I).  138  ;  Uindsun  v.  A»hb>i, 
1890,  2  Cii.  1. 

(»■)   2   Ulack.  Comm.  2i;2. 
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Appuilcu 
ri^'lits  of 
cominou 
of  way. 


Appurte- 
nances. 


( Jeiicral 
A\oi'ds. 


not  naturally  and  originally  appendant  to  corporeal 
hereditaments,  but  have  been  annexed  to  them,  either 
by  some  express  deed  of  grant,  or  by  'prescri'ption  from 
■uit  long  enjoyment.  Eights  ofconmion  and  rights  of 
.  way  or  passage  ovel-  tEe  property  of  another  perscjn 
are  the  principal  kinds  of  incorporeal  hereditaments 
usually  found  appurtenant  to  lands.  AVhen  thus  an- 
nexed, they  Avill  pass  by  a  conveyance  of  the  lands  to 
which  they  have  been  annexed,  without  mention  of 
the  appurtenances  (s)  ;  although  these  words,  "  with 
the  appurtenances,"  were  usually  inserted  in  con- 
veyances, for  the  piu'pose  of  distinctly  showing  an 
intention  to  comprise  such  incorporeal  hereditaments 
of  this  nature  as  may  belong  to  the  lands.  But  if  such 
rights  of  common  or  of  way,  though  usually  enjoyed 
with  the  lands,  should  not  have  been  strictly  appur- 
tenant to  them,  a  convcj'ancc  of  the  lands  merely,  ANith 
their  appurtenances,  without  mentioning  the  rights 
of  eonnnon  or  way,  w^ould  not  have  been  sufficient  to 
comprise  them  [i).  It  w^as,  therefore,  usual  in  convey- 
ances to  insert  at  the  end  of  the  "  parcels,"  or  descrip- 
tion of  the  property,  a  nmuber  of  "  general  words  "  in 
which  were  comprised,  not  only  all  rights  of  way  and 
common,  &c.,  which  might  belong  to  the  premises,  but 
also  such  as  might  be  therewith  used  or  enjoyed  («). 
But    now,    by    the    Conveyancing    Act,    1881  {x),    a 


(s)  Co.  Litt.  121  b. 

(t)  Harding  v.  Wilson,  2  B.  & 
C.  9G  ;  Barlow  v.  Ehodcs,  1  Cro. 
&  M.  439.  See.  also  James  v. 
Plant,  4  A.  &  E.  749  ;  HincMiffe 
V.  Earl  of  Kinnoul,  o  N.  C.  1  ; 
Pheysey  v.  Vicar i/,  16  M.  &  M'. 
484  ;  Ackroyd  v.  ^Smith,  10  C.  B. 
164  ;  Worthington  v.  Gimson,  2 
E.  &  E.  618  ;  Baird  v.  Fortune, 
10  W.  R.  2,  7  Jur.  N.  S.  926  ; 
Wardle  v.  Broclclehurst,  1  E.  & 
E.  1058  ;  Watts  v.  Kelson,  L.  R. 
6  Ch.  166  ;  Kay  v.  OxIe>/,  L.  R. 
10  Q.  B.  360  ;  Brett  v.  Clowser, 
5  C.  P.  D.  376;  Barbshirc  v. 
Grubb,   IS  Ch.  D.  016;    Bariny 


V.  Abingdon,  1892,  2  Ch.  374. 
The  like  law  of  a  contract  to  sell 
land  v,iih.  the  appurtenances. 
Be  Peck  ct  London  School  Board, 
1893,  2  Ch.  315;  see  1  Wms. 
V.  &  P.  639,  2nd  ed. 

(w)  As  to  the  effect  of  general 
words  see  Wms.  Conv.  Stat.  60, 
65,  66  ;  AVilliams  on  Commons, 
316—319,  323. 

(x)  Stat.  44  &  45  Vict.  c.  41, 
s.  6,  sub-s.  1  ;  see  Wms.  Couv. 
Stat.  60 — 74  ;  Broomfield  v. 
Williams,  1897,  1  Ch.  602  ;  Inter- 
national Tea  Stores  Co.  v.  Hobba, 
1903,  2  Ch.  165;  Lewis  v. 
Meredith,  1013,  1  Ch.  571  ;    cf. 
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cuiiveyciiico  of  land  made  after  that  year  is  to  bu 
deemed  to  include  and  will  by  virtue  of  the  Act  operate 
to  convey,  with  the  land,  all  commons,  ways,  and  other 
liberties,  privileges,  easements,  rights,  and  advantages 
■whatsoever  reputed  to  appertain  to,  or  at  the  time  of 
conveyance  enjoyed  with,  the  land  or  any  part  thereof. 
In  consequence  of  this  enactment,  general  words  are 
now  rarely  employed  {y). 

3.  Such  incorporeal  hereditaments  as  stand  sepa- 
rate and  alone  are  generally  distinguished  from  those 
which  are  appendant  or  appurtenant,  by  the  appella- 
tion in  gross.  Of  these,  the  first  we  may  mention  is  A  seiguory 
a  seignory  in  gross,  which  is  a  seignory  that  has  been  ^"  °^'^^^' 
severed  from  the  demesne  lands  of  the  manor,  to  which 
it  was  anciently  appendant  {z).  It  has  now  become 
quite  unconnected  with  anything  corporeal,  and, 
existing  as  a  separate  subject  of  transfer,  it  must  be 
conveyed  by  deed  of  grant. 

The  next  kind  of  separate  incorporeal  hereditament  iicui  tfccl>. 
is  a  rent  seek  {rcddilus  siccus),  a  dry  or  barren  rent,  so 
called,  because  no  distress  could  formerly  be  made  for 
it  (a).  This  kind  of  rent  forms  a  good  example  of  the 
antipathy  of  the  ancient  law  to  any  inroad  on  the  then 
prevailing  system  of  tenures.  If  a  landlord  granted 
his  seignory,  or  his  reversion,  the  rent  service,  which 
was  incident  to  it,  passed  at  the  same  time.  But  if 
he  should  have  attempted  to  convey  liis  rent,  indepen- 
dently of  the  seignory  or  reversion  to  which  it  was 
incident,  the  grant  would  have  been  effectual  to  deprive 
himself  of  the  rent,  but  not  to  enable  his  grantee  to 

Godwin  v.  Schweppes,  Ltd.,  I'JU^,  has  effect  subject  tu  the  teiuid 

1  Ch.  92(j  ;   Quiche  v.  Chapiwan,  thereof ;   s.  (i,  sub-s.  4. 

1903,  K'h.  G59.     This  enactment  (//)  See  Wms.  Conv.  ,Stal.  09, 

applies  only  if  and  as  far  as  a  -197,  and  pvst,  Fart  \'I. 

contrary    intention    is    not    ex-  (:)   1  Scriv.  ('(>[).  5. 

prcbsed  in  tlie  conveyance,  and  ('/)  Lit  I.  .s.  'l\.t>. 
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Distress  by 
statute  for 
rent  seek. 


Kecuvery  of 
a  rent  by 
real  action. 


Oilier 
rcmctlics  of 
owner  of 
rent  seek. 


cliritiain  for  ii  {b).  It  would  have  been  a  rent  seek. 
Eent  seek  also  occasionally  arose  from  grants  being  made 
of  rent  charges,  to  be  hereafter  explained,  without  any 
clause  of  distress  (c).  But,  by  an  Act  of  Geo.  II.  {d), 
a  remedy  by  distress  was  given  for  rent  seek,  in  the 
same  manner  as  for  rent  reserved  upon  lease.  The 
grantee  of  a  rent  seek,  however,  was  not  without  remedy, 
at  eonnnon  law,  for  its  recovery.  For  if  he  had  once 
received  any  part  of  it,  he  might  take  proceedings  in 
the  nature  of  a  real  action  against  the  tenant  of  the 
land,  out  of  which  the  rent  issued,  if  the  tenant  refused 
further  payment  (e).  Indeed,  a  man  might  have  all 
manner  of  real  actions  of  a  rent,  which  issued  out  of 
land,  if  he  had  once  had  seisin  (/)  of  any  part  of  the 
rent  {g).  After  real  actions  to  recover  such  rents  had 
been  abolished,  along  with  the  other  real  actions  (/;), 
the  grantee  of  the  rent  was  allowed  a  remedy,  in  their 
place,  by  suing  personally  the  tenant  of  the  land  ('/). 
He  may  also  apply  to  a  Court  of  Equity  to  order  any 
arrears  of  the  rent  to  be  raised  by  sale  or  mortgage 
of  the  land  ;  but  the  granting  of  such  relief  is  dis- 
cretionary (k). 


A  rent 
charge. 

Atlornnicnt 
on  grant 
of  rent. 


The  same  remedies  are  applicable  in  the  case  of 


_(6)  Litt.  ss.  225,  22G,  227,  228, 
5/2.  At  common  law  the  attoni - 
nicnt  of  the  tenant  of  the  free- 
hold was  necessary  to  the  validit}^ 
of  a  grant  of  services  (including 
rent  service)  apart  from  a 
seignory,  and  also  of  rents  seek 
and  rent  charges  ;  Litt.  ss.  225, 
551- — 556,  565  :  but  the  necessity 
of  attornment  was  abolished  by 
stat.  4  &  5  Aime,  c.  3  (c.  16  in 
Rufihead),  s.  9  ;  see  ante,  p.  429. 

(c)  Litt.  ss.  217,  218. 

(d)  Stat.  4  Geo.  II.  c.  28,  s.  5. 

(e)  Litt.  ss.  233,  341  ;  9  M.  & 
W.  123. 

( /  )  Ante,  p.  36. 
(<j)  Litt.  ss.  218,  233.  235,  230  ; 
Co.  Litt.  160  a  ;    P.  cS:  M.  liist. 


Eng.  Law,  ii.  128  sq.  ;  ante,  p.  31. 

{h)  Stat.  3  &  4  A\'ill.  IV.  c.  27, 
s.  36  ;  ante,  p.  65,  n.  (g). 

(i)  Thomas  v.  Sylvester,  L.  R. 
8  Q.  B.  368  ;  M  Blackburn, 
dc.  Building  Society,  Ex  parte 
Graham,,  42  Ch.  D.  343  ;  Searle 
V.  Cooli.  43  Ch.  D.  519  ;  Fertwee 
V.  Townsend,  1896,  2  Q.  B.  129  ; 
Be  Herbage  Bents,  1896,  2  Ch. 
811  ;  Foleifs  Charity  Trustees  v. 
Dudley  Corpn.,  1910.  1  K.  B. 
317  ;  Cundiff  v.  Fitzsimmons, 
1911,  1  K.  B.  513.  The  decision 
in  Thomas  \.  Sylvester  is  criti- 
cised l)y  the  present  writer  in 
L.  Q.  il'  xiii.  288. 

(k)  Ilamhro  v.  Ilainbro,  1891, 
2  Ch.  564. 
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another  important  kind  of  separate  incorporeal  here- 
ditament, nameh',  a  rent  charge.     This  arises  on  a  grant 
l)y  one  person  to  another  of  an  annual  sum  of  mone}^ 
payable  out  of  certain  lands  in  which  the  grantor  may 
have  any  estate,  with  power  to  distrain  on  the  lands  in 
the  event  of  non-payment.     The  rent  charge  cannot,  of 
course,  continue  longer  than  the  estate  of  the  grantor  ; 
but,  supposing  the  grantor  to  be  seised  in  fee  simple,  he 
may  make  a  grant  of  a  rent  charge  for  any  estate  he 
pleases,  giving  to  the  grantee  a  rent  charge  for  a  term 
of  years,  or  for  his  life,  or  in  tail,  or  in  fee  simple  {I). 
For  this  pm'pose  a  deed  is  absolutely  necessary  ;   for  a  A  deed 
rent   charge,   being  a   separate  incorporeal  heredita-  \*''^"'"'  • 
ment,  cannot,  according  to  the  general  rule,  be  created  1 
or  transferred  in  any  other  way  {m),  unless  indeed  it 
bo  given  by  will.     By  the  Judgments  Act,  1855,  any  Resistniion 
annuity  of  rent  charge  granted  after  the  passing  of  ^j^i'^'^i't^jj.c. 
the  Act,  otherwise  than  by  marriage  settlement  or  will,  now  rcquiivd. 
for  a  hfe  or  lives,  or  for  any  estate  determinable  on  \ 
a  life  or  Hves,  shall  not  affect  any  lands,  tenements, 
or   hereditaments,    as    to    purchasers,   mortgagees   or 
creditors,  miless  registered,  formerh'  in  the  Court  of 
Common  Pleas  {n),  and   now  in   the   Office  of  Land 
Eegistry,  against  the  name  of  tlie  person,  whoso  estate 
is  intended  to  be  affected  (o).     A  search  for  annuities  is 
accordingly  made  in  this  registry  on  every  purcliase 
of  lands,  in  addition  to  the  other  usual  searches  (p). 
It  has  been  decided,  however,  in  accordanci^  willi  (he 

(I)  Litt.  St!.  217,  21S  ;  see  (uiIp,  unless  a  memorial  thereof  wen- 

p.  43G,  n.  (6).  duly   enrolled   in    the    Court   oi 

{m)  hitt.  ttbi  sup.  Chancery;    stats.    17   Geo.    111. 

(n)  Stat.  18  &  ]!»  Vict,  c    1"),  c.  26;    oS  Geo.  III.  c.   141  ;    3 

ss.    12,   14;    passed   2Gth   .\pril,  Geo.  IV.  c.  92  ;    7  Geo.  IV.  e.  75. 

1855.     Annuities    for    or    deter-  15ut  as  these  ann\iities  were  only 

minable    on    any   life    or   lives,  granted  for  the  sake  of  evading 

granted  for  valuable  eonsidera-  the   Usury   Laws   (see   2    JMack. 

tion,  and  not  secured  on  lands  Gonini.   4t)l),    the   same   statute 

of  equal  or  greater  value  than  which  repealed  those  laws  also 

the    annuity,    and    l)elonging   to  repealed  the  statutes  above  men - 

tiie  grantor  for  an  estate  in  fee  tioned  ;  stat.  17  &  18  \"iet.  (•.  !Kt. 

or    in    tail    in    possession,    were  (o)  See  aiile,  p.  277,  n.  (i). 

formerly  made  void  by  statute,  {p)  Ante,  ]).  J'.t'.t. 


4nR 
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Registration 
of  land 
charges. 


(loci-lines  applied  hy  ilie  Courts  of  Equity  in  Ihe  con- 
struction  of  the   Middlesex  and   Yorkshire   Registry 
Acts  (g),  that  rent  charges  are  valid  in  equity  against 
purchasers,  who  have  notice  of  them,  although  they 
be  not  registered  (r).    By  the  Land  Charges  Act  of 
1888  (s),    rent    charges,    which    are    land    charges    as 
defined  in  that  Act  {t),  and  have  been  created  after 
that  year,  are  void  as  against  a  purchaser  for  value 
of  the  land  charged,  or  any  interest  therein,  unless 
duly  registered  at  the  Office  of  Land  Registry.     And 
after  the  expiration  of  one  year  from  the  first  assign- 
ment made  liy  act  inter  vivos  after  that  year  of  a  similar 
rent   charge  previously  created,   the   person  entitled 
thereto  will  not  be  able  to  recover  the  same  as  against 
a  purchaser  for  value  of  the  land  charged,  or  any  j 
interest  therein,  unless  the  charge  be  duly  registered! 
in  the  same  place  before  the  completion  of  the  pur-| 
chase  {it).    Registration  is  not  required  to  perfect  thej 
title  of  ilio  grantee  of  a  rent  charge  in  fee  simple  or  in] 
tail,  or  of  a  rent  charge  for  a  term  of  years  not  lieing  al 
land  charge  within  the  meaning  of  the  last  montionedl 
Act  (x). 


Creation  of 
rent  charges 
nnder  tlie 
iStatnte  of 

Uses. 


Land 
charges. 


In  settlements  where  rent  charges  are  often  given 
by  way  of  pin-money  and  jointure,  they  are  usually 
created  under  a  provision  for  the  purpose  contained 
in  the  Statute  of  Uses  (y).  The  statute  directs  that 
where  any  persons  shall  stand  seised  of  any  lands, 
tenements,  or  hereditaments,  in  fee  simple  or  other- 
wise, to  the  use  mid  intent  that  some  other  person  or 


(q)  Ante,  pp.  213,  264. 

(r)  Greaves  y.  Tofield,  14  Ch.  D. 
563. 

(s)  Stat.  51  &  52  Vict.  c.  51, 
s.  J2  ;  see  ss.  2,  4. 

(/)  By  s.  4,  these  are  rents  or 
annuities  charged  otherwise  than 
by  deed  upon  land  nnder  the 
provisions  of  some  Act  of 
Parliament  as  therein  specified  ; 
and    they   include   rent  charges 


created  under  the  Land  Im- 
provement Acts  already  men- 
tioned, ante,  p.  126.  See  1  Wms. 
^'.  &  P.  437  and  n.  (a).  588—593, 
2nd  ed. 

(u)  Sect.  13. 

(X)  See  1  Wms.  V.  &  P.  434— 
438,  587  sq.,  2nd  ed. 

(y)  Stat.  27  Hen.  VIIL  c.  10, 
ss.  4,  5.  See  the  form  of  settle- 
ment given  in  Part  \'f.,  j)ost. 
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persons  shall  have  yearly  to  them  and  their  heirs,  or 
to  them  and  their  assigns,  for  term  of  life  or  years  or 
some  other  special  time,  any  annual  rent,  in  every 
such  case  the  same  persons,  their  heirs  and  assigns, 
that  have  such  use  to  have  any  such  rent  shall  be  ad- 
judged and  deemed  in  possession  and  seisin  of  the 
same  rent  of  such  estate  as  they  had  in  the  use  of 
the  rent ;  and  they  may  distrain  for  non-payment  of 
the  rent  in  their  own  names.  From  tliis  enactment 
it  follows,  that  if  a  conveyance  of  lands  be  now  made  , 
to  A.  and  his  heirs, — to  the  use  and  intent  that  B.  and 
his  assigns  may,  during  his  life,  thereout  receive  a 
rent  charge, — B.  will  be  entitled  to  the  rent  charge, 
in  tlie  same  manner  as  if  a  grant  of  the  rent  charge 
liad  been  duly  made  to  him  by  deed.  The  above  enact- 
ment, it  will  be  seen,  is  similar  to  the  prior  clause  of 
the  Statute  of  Uses  relating  to  uses  of  estates  (z),  and 
is  merely  a  carrying  out  of  the  same  design,  Avhich  was 
to  render  every  use,  then  cognisable  only  in  Chancery. 
an  estate  or  interest  within  the  jurisdiction  of  tlie 
courts  of  law  (a).  But  in  this  case,  also,  as  well  as  in 
the  former,  the  end  of  the  statute  has  been  defeated. 
For  a  conveyance  of  land  to  A.  and  his  heirs,  to  tJtr. 
use  that  B.  and  his  heirs  may  receive  a  rent  charge, 
in  trust  for  C.  and  his  heirs,  will  now  be  laid  hold  of 
under  the  equitable  doctrines  of  the  Court  of  Chancery 
for  C.'s  benefit,  in  the  same  manner  as  a  trust  of  an 
estate  in  the  land  itself.  The  statute  vests  the  legal 
estate  in  the  rent  in  B. ;  and  C.  takes  no  legal  estate, 
because  the  trust  for  him  would  be  a  use  upon  a  use  [b). 
But  C.  has  tlie  entire  beneficial  interest ;  and  lie  is 
possessed  of  the  rent  charge  for  an  equHnhle  estate  in 
fee  simple. 

In  ancient  times  it  was  necessary,  on  every  grant  riansc  of 

(lislross. 
(z)  Anlr,i\  \~ri.  (h)  Atitr,  pp.   IT'.t-  ISI. 

(a)  Antr,  pp.  1 TH,  177. 
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of  ;i  rent,  charge,  to  give  an  express  power  to  Iho 
grantee  io  distrain  on  the  premises  out  of  which  the 
rent  charge  was  to  issue  {c).  If  this  power  were 
omitted,  the  rent  was  merely  a  rent  seek.  Eent  service, 
l)eing  an  incident  of  tenure,  might  be  distrained  for 
hj  common  right  ;  but  rent  charges  were  matters 
the  enforcement  of  which  was  left  to  depend  solely 
on  the  agreement  of  the  parties.  But  since  a  power 
of  distress  has  been  attached  by  Parliament  {d)  to 
rents  seek,  as  well  as  to  rents  service,  an  express 
power  of  distress  has  not  been  necessary  for  the 
security  of  a  rent  charge  {e).  Such  a  power,  howevei-. 
was  usually  granted  in  express  terms.  In  addition  to 
the  clause  of  distress,  it  was  also  usual,  as  a  further 
Power  of  security,  to  give  to  the  grantee  a  power  to  enter  on 
eiiii'y-  ilie  promises  after  default  had  been  made  in  payment 

for  a  certain  number  of  days,  and  to  receive  the  rents 
and  profits  until  all  the  arrears  of  the  rent  charge, 
together  with  all  expenses,  should  have  been  duly 
paid. 

Htaintory  I'lif^  following  remedies  were  given  ])y  the   C'on- 

KvUs*^*^       veyancing  Act,  1881  (/)  to  any  person  entitled  to  a 
fiitry,  &c.       rent  charge  or  any  other  annual  sum,  payable  half- 
yearly  or  otherwise,  not  being  rent  incident  to  a  rever- 
sion, charged  upon  any  land,  or  the  income  thereof, 
by  virtue   of  any  instrument  coming  into  opeiation 

(c)  Litt.  s.  218.  veyancing    Act.    1911    (1    &    2 

(d)  Stat.  4  Geo.  II.  c.  28,  s.  5  ;  Geo.  V.  c.  37),  s.  G  (2),  the 
ante,  p.  436.  See  Johnson  v.  powers  and  remedies  conferred 
Faulkner,  2  Q.  B.  925,  935  ;  by  s.  44  of  the  Act  of  1881  are 
Miller  v.  Green,  8  Bing.  92,  2  made  exercisable  where  the 
Cro.  &  Jerv.  142,  2  Tyr.  1.  annual  sum  is  created  under  a 

(e)  Saward  v.  Anstey,  2  Bing.  jiower  {ante,  p.  387  sq.)  con- 
519;  Bitttery  v.  Jiobinson,  3  Hin^.  tained  in  an  in.strument  coming 
392  ;  Dodds  v.  Thompson.  L.  R.,  into  operation  before,  as  well 
1  C.  P.  133.  as     after,     the     commencement 

(/)  Stat.  44  &  45  Vict.  c.  41.  of    the    Act    of    1881;     unless 

s.  44,  which  applies  only  if  and  the     instrument     creating     the 

.sofar  as  the  contrary  intention  is  power     or     imder     which     the 

not  expressed  in  the  instrument,  annual  sura  is  created  otherwise 

and    has    effect    subject    to   its  directs, 
terms  ;    .sub-s.  5.     By  the  Con- 
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after  the  year  1881  : — (1)  a  power  of  distress,  if  tlio 
annual  sum  or  any  j)art  thereof  is  unpaid  for  twenty- 
one  days  next  after  the  time  appointed  for  any  pay- 
ment in  respect  thereof ;  (2)  a  power,  if  the  annual 
sum  or  any  part  thereof  is  unpaid  for  joriy  daj's  next 
after  the  time  appointed  for  any  payment  in  respect 
thereof,  to  enter  into  possession  of  and  hold  the  land 
charged  or  any  part  thereof,  without  impeachment  of 
waste,  and  to  take  the  income  thereof,  until  all  arrears 
due  at  the  time  of  entry  or  afterwards  becoming  due 
and  all  expenses  have  been  fully  paid  ;  (3)  a  power,  in 
the  like  case,  whether  possession  be  taken  or  not,  to 
demise  by  deed  the  land  charged  or  any  part  thereof 
to  a  trustee  for  a  term  of  years,  upon  trust  to  raise  and 
pay  all  arrears  due  or  to  become  due  and  all  expenses. 
These  statutory  remedies  are  conferred,  subject  and 
without  prejudice  to  all  estates,  interests  and  rights 
having  priority  to  the  annual  sum,  and  only  as  far  as 
they  might  have  been  conferred  by  the  instrument, 
under  which  the  annual  sum  arises  {g).  Kehance  upon 
this  enactment  has  generally  superseded  the  employ- 
ment of  express  powers  of  distress  and  ontr}^  u]ion  Iho 
grant  of  a  rent  charge. 

((j)  Sect.  44,  sub-s.   (1).     The  law  regards  an   express  power  to  lliile  against 
enter  antlliold  until  a  rent  eliarge  be  satisfied  out  of  the  profits  as  part  periJef  uitics 
of  the  estate,  whieh  the  grantee  has  in  the  rent,  and  the  t)etter  opinion  as  regards 
is  that  it  was  not  obnoxious  to  the  rule  against  perpetuities  :   but  an  the  remedies 
express  power  given  to  the  grantee  of  a  rent  charge  in  fee  simple  and  to  reeover  a 
his  heirs  to  limit  a  term  on  non-payment  of  the  rent  charge  would  rent  charge, 
certainly  have  been  void  for  remoteness,  it  not  made  exeicisable  only 
within  the  peiiod  allowed  by  the  rule  against  perpetuities  ;    ami  it 
does  not  appear  that  the  statutor}'  power  to  limit  such  a  term  hail 
any  greater  validity  than  an  express  power ;    see  1  Wms.  \'.  tV  i'. 
G75— 677,  2nd  ed.     But  by  the  Conveyancing  Act,   1911    (1    &   2 
Geo.  V.  c.  37),  s.  0(1),  for  removing  doubts,  it  is  declared  that  the  rule 
of  law  relating  to  perpetuities  does  not  apply  to  any  powers  or 
remedies  conferred  by  s.  44  of  the  Conveyancing  Act,  1881,  nor  to 
the  like  powers  or  remedies  conferred  h\  any  instrument  for  recovering 
or  cumpeiling  the  payment  of  any  annual  sum  within  the  meaning 
of  that  section.     And  by  s.  (3  (3),  this  section  of  the  Act  of  1!)11 
applies  to  powers  and  remeilies  conferred  by  or  impiieil  in  an  instru- 
ment executed  before  as  well  as  after  the  commencement  of  that  Ad. 
This  enactment  seems  to  give  to  powers  to  limit  a  term  annexed  to 
rent  charges  in  fee  a  validity  \\hich  tluy  ilid  not  possess  U'fore. 
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Land  By  the  Improvement  of  Land  Act,  1899  (h),  rent 

rout  charges.  cliargGS  Created  either  before  or  after  that  Act  under 
the  Improvement  of  Land  Act,  1864,  or  any  special 
improvement  Act  (7),  are  to  be  recoverable  as  regards 
any  instalment  accruing  due  after  the  year  1899,  by 
the  like  remedies  as  arc  provided  by  the  Conveyancing 
Act,  1881,  in  respect  of  rent  charges  thereafter  created, 
and  not  otJierwise.  This  precludes  the  owners  of  such 
rent  charges  from  suing  the  tenant  of  the  lands  charged 
under  the  rule  established  as  above-mentioned  (k). 

Estate  for  Incorporeal  hereditaments  are  the  subjects  of  estates 

ohargo!  analogous  to  those  which  may  be  holden  in  corporeal 

hereditaments.  If  therefore  a  rent  charge  should  be 
granted  for  the  life  of  the  grantee,  he  will  possess  an 
estate  for  Hfe  in  the  rent  charge.  Supposing  that  he 
should  alienate  this  life  estate  to  another  party,  without 
mentioning  in  the  deed  of  grant  the  heirs  of  such  party, 
the  law  formerly  held  that,  in  the  event  of  the  decease 
of  the  second  grantee  in  the  lifetime  of  the  former,  the 
rent  charge  became  extinct  for  the  benefit  of  the  owner 
of  the  lands  out  of  wliich  it  issued  (Z).  The  former 
grantee  was  not  entitled  because  he  had  parted  with 
his  estate  ;  the  second  grantee  was  dead,  and  his  heirs 
were  not  entitled  because  they  were  not  named  in  the 
grant.  ITnder  similar  circumstances,  we  have  seen  (?».) 
that,  in  the  case  of  a  grant  of  corporeal  hereditaments, 
the  first  person  that  might  happen  to  enter  upon  the 
premises  after  the  decease  of  the  second  grantee  had 
formerly  a  right  to  hold  possession  during  the  remainder 
of  the  life  of  the  former.  But  rents  and  other  incor- 
poreal hereditaments  are  not  in  their  nature  the  subjects 

(h)  Stat.  62  &  63  Vict.  c.  46.  as   a  tithe   rent   charge  ;    stat. 

s.  -A.  27  &  28  Vict.  c.  114,  s.  63  ;  see  at 

(i)  Ante,  pp.  126.  438.  the  end  of  this  chapter. 

{k}  Ante,  Y>.  436  &n.{i).     Siuh  (Z)  Bac.  Abr.  Estate  for  Life 

rent    charges    were    previously  and  Occupancy  (B). 

recoverahle  in   the  like  manner  (»?)  Ante,  p.  132. 
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of  occupanc}'  (?/)  ;   they  do  not  lie  exposed  to  be  taken 

possession  of  by  the  first  passer-by.     It  was  according!}- 

thought  that  the  statutes,  which  provided  a  remedy  in 

the  case  of  lands  and  other  corporeal  hereditaments, 

were  not  appHcable  to  the  case  of  a  rent  charge,  but 

that  it  became  extinct  as  before  mentioned  (o).     By  a 

modern  decision,  however,  the  construction  of  these 

statutes  was  extended  to  this  case  also  (jj)  ;   and  now 

the  Wills  Act,  1837(g),  by  which  these  statutes  have  The  Wills 

been  repealed  (r),  permits  every  person  to  dispose  by  cstateA  pur 

will  of  estates  pnr  autre  vie,  whether  there  shall  ov  ^'^lii'^vip. 

shall  not  bo  any  special  occupant  thereof,  and  whoihor. 

the  same  shall  be  a  corporeal  or  an  incorporeal  heredita-j 

mont  (s)  ;  and  in  case  there  shall  be  no  special  occupant^ 

the  estate,  whether  corporeal  or  incorporeal,  shall  go  t( 

the  executor  or  administrator  of  the  party  ;  and  cominf 

to  him,  either  by  reason  of  a  special  occupancy,  or  b] 

virtue  of  the  Act,  it  shall  be  applied  and  distributed  in 

i'he  same  manner  as  the  personal  estate  of  the  testator 

or  intestate  (/).     Under  the  Land  Transfer  Act,  1897  (//),  Land 

a  rent  charge  enjoyed  j)^^'  ^"^''^  vie  devolves  on  the  ;^'']."f^!f,- 

owner's  death  after  that  year  in  the  same  inanner  as 

ahke  estate  in  land  (x). 

A  grant  of  an  estate  tail  in  a  rent  charge  scarcely  Estaic  in  fee 
over  occurs  in  practice  (?/).     But  grants  of  rent  charges  ^'"^P^*" '"  ^ 

L  \ii  iD  G      rent,  charco. 

for  estates  in  fee  simple  art>  not  uncommon,  especially 
in  the  towns  of  Liverpool  and  Manchester,  where  it  is 
the  usual  practice  io  dispose  of  an  estate  in  fee  simple  y*^ 
in  lands  for  building  purposes  in  consideration  of  a 
rent  charge  in  fee  simple  by  way  of  ground  rent,  to  bo 


(n)  Co.  Lift.  41  }).  MSS  a.  [u)  Stat.  CO  &  01  Vict.  c.  G.5, 

(o)  2  Black.  Coniin.  2()(t.  Part  I.  ;  anfc,  pp.  20.  T)?,  75,  SO, 

(?))  BearparJc  v,  Hntchinson,  7  87.  Ill,  i:}:{.  K}!).  1H7.  Ii)2.  20!). 

T.iiig.  178.  220.  22.")— 228.  2riO,  2!).S.  2!)S.  :{2:i. 

(q)  7  Will.  IV.  &  I  Vi<t.  c.  211.  3r)S,  :{7:{.  :{8!». 

(r)  Sect.  2.  (.t)  Anir.  p.  IS.'}. 

(n)  Sect.  'A.  (//)  See    Hut.lQr'.s  note   to   Co. 

(/)  Sect.  (■>.  Rrif)inhl'<  V.  Wrifjhl.  Tiit't.  2118  a.  as  to  .sunli  grants. 
25  Heav.  J  00. 
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gianlod  out  of  tlio  premises  to  the  original  owner. 
These  transactions  are  accomphshcd  by  a  convej-anee 
from  the  vendor  to  the  purchaser  and  his  heirs,  to  the 
use  that  the  vendor  and  his  heirs  may  thereout  receive 
the  rent  charge  agreed  on,  [and  to  the  further  use  that, 
if  it  be  not  paid  within  so  many  days,  the  vendor  and 
his  heirs  may  distrain,  and  to  the  further  use  that,  in 
case  of  non-payment  within  so  many  more  days,  the 
vendor  and  his  heirs  may  enter  and  hold  possession  till 
all  arrears  and  expenses  are  paid  ;]  and  subject  to  the 
rent  charge,  [and  to  the  powers  and  remedies  for  securing 
payment  thereof,]  to  the  use  of  the  purchaser,  his  heirs 
and  assigns,  for  ever.  The  words  within  brackets  in 
the  above  sentence  are  now  usually  omitted  in  rehance 
on  the  provisions  of  the  Conveyancing  Act,  1S81,  which 
have  already  been  stated  {z).  The  purchaser  thus 
acquires  an  estate  in  fee  simple  in  the  lands,  subject 
to  a  perpetual  rent  charge  payable  to  the  vendor,  his 
heirs  and  assigns  (a).  It  should,  however,  be  carefully 
borne  in  mind,  that  transactions  of  this  kind  are  very 
different  from  those  grants  of  fee  simple  estates  which 
were  made  in  ancient  times  by  lords  of  manors,  and 
from  which  quit  or  chief  'rents  have  arisen.  These 
latter  rents  are  rents  incident  to  temu'e,  and  may  be 
distrained  for  of  common  right  without  any  express 
clause  for  the  purpose.  But  as  we  have  seen  (6),  since 
the  passing  of  the  statute  of  Quia  cmjjtores  (c),  it  has 
not  been  lawful  for  any  person  to  create  a  tenure  in 
fee  simple.     The  modern  rents  of  which  we  are  nost^ 

(2)  See  ante,  p.  440;  Wins.  with  life,  the  conveyance  is  to  be 
Conv.  Stat.  217.  charged  in  respect  oi  that  con- 
Stamp  dn(y.  (a)  Bj"-  the  Stamp  Act,  1891  sideration  with  ad  valorem  duty 
(stat.  54  &  55  Vict.  c.  39,  s.  56,  on  the  total  amount,  which  will 
replacing  33  &  34  Vict.  c.  97,  or  may,  according  to  the  terms  of 
s.  72),  where  the  consideration  or  sale,  be  payable  during  the  period 
any  part  of  the  consideration  for  of  t went}^  years  next  after  the  day 
a  conveyance  on  sale  consists  of  of  the  date  of  such  instrument, 
money  payable  periodically  for  a  For  the  duty  imposed  before 
definite  period,  exceeding  twenty  1891,  see  stat.  17  &  18  Viet.  c.  S3, 
j'ears,  or  in  perpetuity,  or  for  any  (b)  Ante,  39. 
indefinite  period  iiot  terminable           (r)   18  Edw.  I.  c.  1. 
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speaking,  are  acg,ordiugly  mere  rent  charges,  and  in 
ancient  days  would  have  requifed^exp'res's  clauses  of 
distress  To  make  them  secure.  They  were  formerly 
considered  in  Isiw  as 'against  comuion  right  {d),  that  is,  as 
repugnant  to  the  feudal  polic}^  which  encouraged  such 
rents  only  as  were  incident  to  tenure.  A  rent  charge  was 
accordingly  regarded  as  a  thing  entire  and  indivisible, 
unlike  rent  service,  which  was  capable  of  apportionment. 
And  from  this  property  of  a  rent  charge,  the  law,  in  its 
hostility  to  such  charges,  drew  the  following  conclusion  : 
that  if  any  part  of  the  land,  out  of  which  a  rent  charge  a  ixitasc  of 
issued,  were  released  from  the  charge  by  the  owner  ofjl'''^'^"^  *'^^ 

'  "       "^  jlauu  was  a 

the  rent,   either  by  an  express   deed  of  release,  or|  release  of  ihu 
virtually  by  his  purchasing  part  of  the  land,  all  thei^^^"'"' 
rest  of  the  land  should  enjoy  the  same  benefit  and  bej 
released  also  (e).     If,  however,  any  portion  of  the  land  Appuitinii- 
charged  should  descend  to  the  owner  of  the  rent  as  heir  ^.^"^  of  pa,'t 
at  law,  the  rent  would  not  thereby  have  been  extin-  of  the  lami. 
guished,  as  in  the  case  of  a  purchase,  but  would  have 
been  apportioned  according  to  the  value  of  the  land  ; 
because  such  portion  of  the  land  came  to  the  owner  of 
the  rent,  not  by  his  own  act,  but  by  the  course  of 
law  (/).     But  now,  by  the  Law  of  Property  Amendment  itelcase  ik.l 
Act,  1859  ((/),  thu  release  from  a  rent  charge  of  part  tin.Tuishmcut. 
of    the    liercditaments    charged    therewith    does    iiot 
extinguish  the  whole  rent  charge,  but  operates  only 
to  bar  the  right  to  recover  any  part  of  the  rent  charge 
out  of  the  hereditaments  released  ;   without  prejudice, 
nevertheless,  to  the  riglits  of  all  persons  interested  in 
the  hereditaments  remaining  unreleased  and  not  con- 
curring in  or  conlirming  the  release.     The  effect  of  this 
enactment  is  that  tli(>  Innds  not  so  released  remain 

{(1)  Co.  Litt.  J47  b.  Mot  to  apply  to  a  rent  seek.     It  Release  of 

(c)  Litt.  s.    222;    Dcnndi    v.  appears  that  at  eouimoii  law  a  part  of  land 

Pass,  1  New  Cases,  388.  rent  seek  was  on  the  same  footing  charged  with 

{/)  hitt.  s.  221.  as    a    rent    charge    as    regards  rent  seek. 

((/)  ytat.  22  &  23  Viet.  e.  35,  apporlioiiinent  ;     see     Lilt.     .-^s. 

s.    10.     This    cnaetnieiit    seems  217 — 227  :      Co.     Litt.     1  17     It, 


lie. 
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Appurtiuii- 
mcut  by 
Board  of 
Agi'i('ulturc 
and  I'lshcrics. 


liable  lu  a  part  only  of  the  roni  charge,  proportionate^ 
to  their  value  (h),  unless  the  owners    of    such  lands  / 
concur  in  the  release  of  the  rest  of  the  lands  originally 
liable,  when  the  whole  of  the  rent  charge  will  be  payable  * 
out   of   the   lands   not   released  {i).     The   Board    of 
Agriculture    and    Fisheries    is    now    empowered    by 
statute  to  apportion  rents  of  every  kind  on  the  appli- 
cation of  any  persons  interested  in  the  lands  and  in  the 
rent  (/.;). 


Covenant  to 
pay  rent 
(.liarm;. 


The  rent  charges,  of  which  wo  are  speaking,  are 
usually  further  secured  by  a  covenant  for  payment 
entered  into  by  the  purchaser  in  the  deed  by  which  they 
are  granted.  And  when  the  fee  simple  of  a  house  or  of 
building  land  is  sold  for  a  perpetual  rent  charge  to  issue 
thereout,  the  purchaser  sometimes  covenants  to  repair 
the  house  or  to  build  on  the  land  {I).  But  such  cove- 
nants are  merely  personal  covenants  binding  the  pur- 
chaser and  his  representatives  (m)  ;  and  they  cannot  be 
enforced,  either  at  law  or  in  equity,  against  his  assitjns  [n) 
of  the  land.  For  although,  as  we  have  seen  (o),  cove- 
nants by  a  tenant  in  fee  restricting  the  use  of  the  land 
are  enforceable  in  equity  against  his  assigns,  who  have 
notice  of  the  covenants,  this  doctrine  is  not  extended  to 


17  &  18  Vict.  c.  97, 
45  &  46  Vict.  c.  38, 
30,  s.  2  ; 


150  b  ;    (;ilb.  Tcniirey,  402  &  n. 
Ivii.,  4th  cd, 

(li)  Booth  V.  Smith,  14  Q.  B.  D. 
318. 

(i)  Price  v.  St.  John,  1905, 
1  Ch.  744. 

{k)  Stats, 
ss.  10—14  ; 
s.  48  ;  52  &  53  Vict. 
ante,  p.  143,  n.  {d). 

(I)  Davidson,  Prec.  Conv.  vol. 
ii.  pt.  i.  pp.  504  sq.,  4th  ed.  ;  1 
Key  &  Elphinstone,  Prec.  Conv. 
p.  334  n.,  4th  ed. 

(m)  By  Stat.  22  &  23  Vict.  c.  35, 
s.  28,  where  an  executor  or 
administrator  liable  wider  such 
covenants  has  satisfied  all  sub- 
sisting liabilities,  and  set  aside 


a  sufficient  fund  to  answer  any 
future  claim  that  may  be  made 
in  respect  of  any  fixed  and  ascer- 
tained sum  agreed  to  be  laid  out 
on  the  property,  and  has  con- 
veyed the  property  to  a  pur- 
chaser, he  may  distribute  the 
residuary  personal  estate  Avithout 
appropriating  any  part  thereof 
to  meet  any  future  liability  under 
such  covenants.  But  this  is  not 
to  prejudice  the  right  to  follow 
the  assets  of  the  deceased  into  the 
hands  of  the  persons,  amongst 
whom  they  may  have  been  dis- 
tril)utpd.  See  AVms.  Pers.  Prop. 
114,  499,  500,  17th  ed. 

(/()  Ante,  p.  7<). 

(a)  Ante,  p.  1S9. 
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covenants,  which  impose  such  an  active  duty  as  to 
repair  or  to  lay  out  money  on  land  (jj).  But  the  rent 
charge  may  be  recovered  by  action,  in  the  manner  before 
explained,  against  the  tenant  of  the  freehold  for  the  time 
being,  whether  he  be  the  original  purchaser,  or  his  heir 
or  his  assign  (5). 


The  Bankruptcy  Act,  1883  (r),  provides  for  the  di,s-  Baukiupicy 
claimer  by  the  trustee  for  the  creditors,  within  the  time  l^^n'^i^'^bicct 
and  under  the  conditions  therein  specilied,  of  any  part  to  rent,  &c. 
of  the  property  of  the  bankrupt,  which  consists  of  land 
of  any  tenure  burdened  with  onerous  covenants,  or  of 
any  other  property  that  is  not  readily  saleable,  by  reason 
of  its  binding  the  possessor  thereof  to  the  performance 
of  any  onerous  act,  or  to  the  payment  of  any  sum  of 
money  (.s).     And  the  Court  may  make  an  order  vesting  oidcr  vcatUii 
any  disclaimed  property  (without  any  conveyance  for  *'||'^^|''[".^"y^ 
the  purpose)  in  any  person  entitled  thereto,  or  a  trustee 
for  him,  on  such  terms  as  the  Court  thinks  just. 


Although  rent  charges  and  otlni'  si'lf-existing  in-  iucuipuical 
corporeal  hereditaments  of  the  like  nature  are  no  mcnts  sub- 
favourites  with  the  law,  yet,  whenever  it  meets  ^^  itli  i^'^^>,^^  ^^\^  ^"^ 

,  p  .,1  puasiblc,  to 

them,  it  applies  to  them,  as  far  as  possible,  the  same  thu  aamc 
rules  to  which  corporeal  hereditaments  are  subject.  p"j!'jij''h^re^^^^ 
Thus,  we  have  seen  that  the  estates  which  may  be  held  tumtntji. 
in  the  one  arc  analogous  to  those  which  exist  in  the 
other.     So  estates  m  fee  simple,  both  in  the  one  and 
m  the  other,  may  be  aliened  by  the  o^vner,  either  in 
his  lifetime  or  by  his  will,  to  one  person  or  to  se\eral 

(p)  Haywood     v.     Bransiuick,  (.s)  Aa  to  the  ctTcct  of  a  dis- 

<Cc.,  Building  Socitly,  8  Q.  13.  D.  claimer  by  a  trustee  in   bank- 

403  ;   Austerbernj  v.  Oldham,  29  ruptcy  of  fi-eehold  land  subject 

Ch.  D.  570.  to  a  rent  charge  luid  burdened 

(7)  Ante,   p.    43G,    and    cases  with  onerous  covenants,  see   Rr 

cited  in  note  (i).  Mercer  and  Moore,  1  \  Ch.  D.  li^sT, 

()•)  ytat.  -10  &.  47  \iut.  c.  52,  decided   under   the   Bankruptcy 

b.  55  ;  sec  Wms.  Pcrs.  I'rop.  281,  Act,  180'J. 
17th  cd. 
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as  joiiit  tenants  or  tenants  in  common  {t),  and,  ow.  his 
intestacy,  descended  to  the  same  heir  at  la-\v.  Ho  also, 
on  the  owner's  death  after  the  year  1897,  his  fee  simple 
estate  in  a  rent  charge  devolves,  equally  with  his  like 
estates  in  land,  upon  his  executors  or  administrator,  in 
trust,  subject  to  his  debts,  for  his  devisee  or  heir  (u). 
But  in  one  respect  the  analogy  fails.  Land  is  essentially 
Tcmuo  an  the  subject  of  tenure  ;  it  may  belong  to  a  lord,  but  be 
cxcep  1011.  ii^^men  by  his  tenant,  by  whom  again  it  may  be  sub-let 
to  another  ;  and  so  long  as  rent  is  rent  service,  a  mere 
incident  arising  out  of  the  estate  of  the  payer  and 
belonging  to  the  estate  of  the  receiver,  so  long  may  it 
accompany,  as  accessory,  its  principal,  the  estate  to 
which  it  belongs.  But  the  receipt  of  a  rent  charge  is 
accessory  or  incident  to  no  other  hereditament.  True 
a  rent  charge  springs  from,  and  is,  therefore,  in  a  manner 
connected  with,  the  land  on  which  it  is  charged  ;  but 
the  receiver  and  owner  of  a  rent  charge  has  no  shadow 
of  interest  beyond  the  annual  payment,  and  in  the 
abstract  right  to  this  payment  his  estate  in  the  rent 
consists.  Such  an  estate  therefore  cannot  be  subject 
to  any  tenure.  The  owner  of  an  estate  in  a  rent  charge 
consequently  owes  no  fealty  to  any  lord,  neither  can 
he  be  subject,  in  respect  of  his  estate,  to  any  rent  as 
rent  service  ;  nor,  from  the  nature  of  the  property,  [ 
could  any  distress  be  made  for  such  rent  service  if  it 
were  reserved  {x).  So,  if  the  owner  of  an  estate  m 
fee  simple  in  a  rent  charge  should  have  died  intestate, 
and  without  leaving  any  heirs,  his  estate  could  not ' 
escheat  to  his  lord,  for  he  had  none.  It  simply  ceased 
to  exist,  and  the  lands  out  of  which  it  was  payable 

(t)  Rivis  V.  Watson,  5  M.  &  W.  that  the   King   may  reserve   a 

255.  rent  out  of  a\i  incorporeal  here- 

(u)  Ante,  pp.  29,  57,  75,  86,  87,  ditament,  for  which,  by  his  pre- 

110,  133,  139.  187.  192,  209,  220,  rogative,  he  may  distrain  on  all 

225—228,  250,  293,  298,  323,  359,  the    lands    of    the    lessee  ;     Co. 

389,  443.  Litt.  47  a,  n.  (1) ;   Bac.  Abr.  tit. 

(x)  Co.  Litt.  47  a,   144  a  ;    2  Rent  (B). 
Black.  Comm.  42.     But  it  is  said 
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were  thenceforth  discharged  from  its  payment  (t/). 
The  Intestates'  Estates  Act,  1884  {z),  now  enacts  that, 
from  and  after  the  passing  of  this  Act,  where  a  person 
dies  without  an  heir  and  intestate  in  respect  of  any 
real  estate,  consisting  of  any  estate  or  interest,  whether 
legal  or  equitable,  in  any  incorporeal  hereditament, 
whether  devised  or  not  devised  to  trustees  by  the  will 
of  such  person,  the  law  of  escheat  shall  apply  in  the 
same  manner  as  if  the  estate  or  interest  above-mentioned 
were  a  legal  estate  in  corporeal  hereditaments  (a).  It 
appears  to  the  writer  that  the  Courts  may  find  some 
difficulty  in  applying  the  law  of  escheat,  in  pursuance 
of  this  Act,  to  hereditaments  which  are  not  held  of 
any  lord. 

Another  kind  of  separate  incorporeal  hereditament  Comniou  in 
which  occasionally  occurs  is  a  right  of  conmion  in  gross,  si^ss. 
This  is,  as  the  name  implies,  a  right  of  common  ONcr 
lands  belonging  to  another  person,  possessed  by  a 
man,  not  as  appendant  or  appurtenant  to  the  ownership 
of  any  lands  of  his  own,  but  as  an  independent  subject 
of  property  (6).  Such  a  right  of  common  has,  there- 
fore, always  required  a  deed  for  its  transfer. 

Another   important  kmd    of   separate    incorporeal  Advuwaunri. 
hereditaments  is  an  advowson  in  gross.     An  advowson 
is  a  perpetual  right  of  presentation  to  an  ecclesiastical 
benefice  (c).     The  owner  of  the  advowson  is  termed  the 
patron  of  the  Ijene.lice  :  but,  as  such,  he  has  no  property  ratrun. 
or  interest  hi  the  glebe  or  tithes,  which  belong  to  the 
incumbent.     As   patron   he  siiiq)ly  enjoys  a  right  of 
nomination  from  time  to  time,  as  the  living  l)ecoiiu'S 
vacant.     And  this  right  he  exercises  by  a  i^rcscutatiou  Piv.sentatiuu. 
to  the  bishop  of  some  duly  qualified  clerk  or  clergyman, 

(i/)  Co.  Litt.  298  a,  n.  (2).  (/')  2  I'.larU.  Cumm.  33,  34. 

(■:)  Stat.  47  &  48  Vict.  v.  71,  (r)  Sco   i'.    &.   M.    Hist.    Eng. 

5.  4,  passed  14th  August,  1881.  Law,  ii.  135  517. 
(«)  tScc  ante,  pp.  48,  55. 


W.K.I'. 


29 
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luatitutioii. 
Induttiuii. 


(Jollatiou. 
Donatives. 


Agi'ccnieiits 
for  resigna- 
tion. 


wiioiii  till.'  bishop  is  accordingly  bound  to  institute  to  the 
benefice,  and  to  cause  to  be  inducted  into  it  {d).  When 
the  advowson  belongs  to  the  bishop,  the  forms  of  pre- 
sentation and  institution  are  supplied  by  an  act  called 
collation  (c).  In  some  rare  cases  of  advowsons  dona- 
tive, the  patron's  deed  of  donation  ^vas  alone  suth- 
cient  (/)  :  but  by  the  Benetices  Act,  1898  {(j),  all  such 
advowsons  were  made  presentative.  AMiere  the  patron 
is  entitled  to  the  advowson  as  his  private  property,  he 
is  empowered  by  an  Act  of  George  lY.  (Ji)  to  present 
any  clerk  under  a  previous  agreement  with  him  for 
his  resignation  in  favour  of  any  one  person  named,  or 
in  favour  of  one  of  two  (i)  persons,  each  of  them  being 
by  blood  or  marriage,  an  uncle,  son,  grandson,  brother, 
nephew  or  grand-nephew  of  the  patron,  or  one  of  the 
patrons  beneficially  entitled.  One  part  of  the  instru- 
ment by  which  the  engagement  is  made  must  be  de- 
posited within  two  calendar  months  in  the  office  of 
the  registrar  of  the  diocese  (/v),  and  the  resignation  must 
refer  to  the  engagement,  and  state  the  name  of  the 
person  for  whose  benefit  it  is  made  (Z). 


History  of 
advowsons 
of  rectories. 


Advowsons  are  principally  of  two  kinds, — advow- 
sons of  rectories,  and  advowsons  of  vicarages.  The 
history  of- advowsons  of  rectories  is  in  many  respects 
similar  to  that  of  rents  and  of  rights  of  common.  In 
the  ver}"  early  ages  of  our  history  advowsons  of  rectories 
appear  to  have  been  almost  always  appendant  to  some 


{d)  1  Black.  Comm.  390,  391. 
See  ibid.  389  ;  stat.  61  &  62  Vict. 
c.  48,  s.  2,  as  to  grounds  on  which 
a  bishop  may  refuse  to  institute 
or  admit  the  presentee. 

(e)  2  Black.  Comm.  22. 

(/)  2  Black.  Comm.  23.  By 
Stat.  33  &  34  Vict.  c.  97,  every 
appointment,  whether  by  way  of 
donation,  ])rosentation  or  nomi- 
nation, and  admission,  collation 
or  institution  to  or  licence  to 
hold  any  ecclesiastical  beuciice, 


dignity  or  promotion,  or  any 
perpetual  curacy,  was  subject  to 
an  ad  valorem  duty,  \\hich  was 
repealed  bv  stat.  40  Vict.  c.  13, 
s.  13. 

[g)  Stat.  61  &  62  Vict.  c.  48, 
s.  12. 

(A)  Stat.  9  Geo.  IV.  c.  94. 

(/)  The  Act  reads  one  or  two, 
but  this  is  clearly  an  error. 

(A-)  Stat.  9  Geo.  IV.  c.  94,  s.  4. 

(/)  Sect.  5. 
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liiaiiur.     The  aclvowson  was  part  of  the  manorial  pro- 
perty of  the  lord,  who  built  the  church  and  endowed 
it  Avith  the  glebe  and  most  part  of  the  tithes  {m).     The 
seignories  in  respect  of  which  he  received  his  rents 
were  another  part  of  his  manor,  and  the  remainder 
pruicipally  consisted  of  the  demesne  and  waste  lands, 
over  the  latter  of  which  we  ha\e  seen  that  his  tenants 
enjoyed    rights    of    common    as    appendant    to    their 
estates  (/().     The  incorporeal  part  of  the  property,  both 
of  the  lord  and  his  tenants,  was  thus  strictly  appendant 
or  incident  to  that  part  which  was  corporeal ;  and  any 
conveyance  of  the  corporeal  part  naturally  and  neces- 
sarily carried  with  it  that  part  which  was  incorporeal, 
unless   it  were   expressly  excepted.     But,   as   society 
advanced,  this  simple  state  of  things  became  subject 
to  many  inno\'ations,  and  in  various  cases  the  incor- 
poreal portions  of  pro})erty  became  severed  from  the 
corporeal  parts,  to  Avhicli  the}'  had  pre\iously  belonged. 
Thus  we  have  seen  (o)  that  the  seignory  of  lands  was 
occasionally  severed  from  the  corporeal  part  of  the 
manor,  becoming  a  seignory  in  gross.     Ho  rent  was 
sometimes  granted  independently  of  the  lordship  or 
reversion  to  which  it  had  been  incident,   by   which 
means  it  at  once  became  an  independent  incorporeal 
hi'reditament,  under  the  name  of  a  rent  bcclc.     Or  a 
rent  might  have  been  granted  to  some  other  person 
than  the  lord,  under  the  name  of  a  rod  charge.     In  tlio 
same  way  a  right  of  common  might  luue  been  granted 
to  some  other  person  than  a  tenant  of  the  manor,  b}- 
means  of  which  grant  a  separate  incorporeal  heredita- 
ment would  have  arisen,  as  a  common  in  gross,  belonging 
to  the  grantee.    Li  like  mamier  there  exist  at  the  present 
day  two  kinds  of  advowsons  of  rectories  :  an  advowson 
appendant  to  a  manor,  anil  an  advowson  in  gross  (jj), 
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(wi)  Sec  1  P.  &  M.  lli«t.  Eiig.  (y)  Ante,  p.  r.ir,. 

Law,  407,  4!)S,  2ii(l  cd.  {p)  2  Black.  Coiiiiii.  22  ;   Lilt. 

(71)  Ante,  pp.  11,  -131.  b.  U17. 
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^\hicl^  is  a  distinct  subject  of  property,  unconnected 
Origin  of  ucl-  with  anything  corporeal.  Advowsons  in  gross  appear 
vowsons  m     ^     have  chiefly  had  their  origin  in  the  severance  of 

gross.  '^  ^ 

advowsons  appendant  from  the  manors  to  which  they 
had  boJonged  ;  and  any  advowson,  now  appendant 
to  a  manor,  may  at  any  time  be  severed  from  it,  either 
by  a  conveyance  of  the  manor,  with  an  express  excep- 
tion of  the  advowson,  or  by  a  grant  of  the  advowson 
alone  mdependently  of  the  manor.  And  when  once 
severed  from  its  manor,  and  made  an  independent 
incorporeal  hereditament,  an  advowson  can  never 
Conveyance    become  appendant  again.     So  long  as  an  advowson  is 

of  an  advow-  i       .    .  <•    1 1 

son  appendant  to  a  manor,  a  conveyance  oi  the  manor, 

even  by  feoffment,  and  without  mentionmg  the  appur- 
tenances belonging  to  the  manor,  will  be  sufficient  to 
comprise  the  advowson  (g).  But  whe^i  severed,  it 
nmst  be  conveyed,  like  any  other  separate  incorporeal 
hereditament,  by  a  deed  of  grant  (r). 

History  of  The  advowsons  of  rectories  were  not  unfrequently 

vlcarr^es.^  ^  granted  by  the  lords  of  manors  in  ancient  times  to 
monastic  houses,  bishoprics,  and  other  spiritual  cor- 
porations (s).  \'\lien  this  Avas  the  case  the  spiritual 
patrons  thus  constituted  considered  themselves  to  be 
the  most  fit  persons  to  be  rectors  of  the  parish,  so  far 
as  the  receipt  of  the  tithes  and  other  profits  of  the 
rectory  Avas  concerned  ;  and  they  left  the  duties  of 
the  cure  to  be  performed  by  some  poor  priest  as  their 
vicar  or  deputy.  In  order  to  remedy  the  abuses  thus\ 
occasioned,  it  was  provided  by  statutes  of  Eichard 
II.  {t),  and  Henry  IV.  {u),  that  the  vicar  should  be 
sufficiently  endowed  wherever  any  rectory  w^as  thus 
appro jyriated.     This  was  the  origm  of  .vicarages,  the 


(^)  Perk.    s.    116;     Co.    Litt.  Wms.  Conv.  Stats.  72,  73. 
190  b,  307  a.     See  A.-G.  v.  Sit-  (s)  1  Black.  Comm.  384. 

well,  1  Y.  &  C.  559  ;    Eoper  v.  (t)  Stat.  15  Rich.  II.  c.  0. 

Harrison.  2  K.  &  J.  86.  («)  Stat,  i  Hen.  1\.  c.  IJ. 

(r)  Co.  Litt.  332  a,  335  b  ;  sec 
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advowsons  of  whicli  l)t'lon<:(cd  in  tho  fn-st  instance  to 
the  spii'itiial  owners  of  the  appropriate  rectories  as 
appendant  to  such  rectories  {x)  ;  but  many  of  these 
advowsons  have  since,  by  severance  from  the  rectories, 
been  turned  into  advowsons  in  gross.  And  such 
advowsons  of  vicarages  can  only  l^e  conveyed  by  deed, 
like  advowsons  of  rectories  under  similar  circum- 
stances. 

The  sale  of  an  advowson  will  not  mclude  the  right  Xext  pre- 
to  the  next  lyresentation,  unless  made  wdien  the  chui'ch  sentation. 
is  full ;  that  is,  before  the  right  to  present  has  actually  The  church 
aiisen  by  the  death,  resignation  or  deprivation  of  the  ™"''*^  ^^  ^"''' 
former  mcumbent  (?/).     For  the  present  right  to  present 
is  regarded  as  a  personal  duty  of  too  sacred  a  character 
to  be  bought  and  sold  ;    and  the  sale  of  such  a  right 
would  fall  within  the  offence  of  simony, — so  called  from  Simony. 
Simon  Magus, — an  offence  which  consists  in  the  buying 
or  selling  of  holy  orders,  or  of  an  ecclesiastical  bene- 
fice iz).    But  formerly,  before  a  vacancy  had  actually 
occurred,  the  next  presentation,  or  right  of  presenting  Next  prc- 
at  the  next  vacancy,  might  be  sold  independently  of  s^'^^a*'""- 
the   future  presentations   of  which  the   advowson  is 
composed  {a),   and    this    was    frequently    done.     No 
spiritual    person,    howevei-,    may    sell    or   assign   any 
patronage  or  presentation  belonging  to  him  by  virtue 
of  any  dignity  or  spuitual  ofllce  held  by  him,  any  such 
sale  and  assignment  being  void  (h).    And  a  cleigyman 
was  prohibited  by  a  statute  of  Anne  (c)  from  procuring 
preferment  for  himself  by  the  purchase  of  a  next  pre- 
sentation ;    Ijut  this  statute  was  held  not  to  prevent 
the  purchase  bv  a  clergyman  of  an  estate  in  fee  or  even 

(x)  Dyer,  351  a.  (a)  Fox  v.  Chester,  (1  JJint;.  I. 

(y)  AUton  v.  AtUi>i,  7  A.  k  K.  {b)  Stat.  :{  &  4  Vict.  c.  1  Mi,  s. 

289.  42. 

(2)  Bac.   Abr.  Simony;    slat.  (c)  Stat.  l:i  Aniic,  st.  2,  c  12, 

31   Eliz.   c.   ti;    28   &  29   Vict.  s.  2. 
c.  122,  S9.  2,  5,  9. 
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Next  pre- 
Bcntation  is 
personal 
property. 


Devolution 
on  death. 


Benefices 
Act,  1898. 


foi-  life  in  an  a-dvowson,  with  a  view  of  p]'osenting 
himself  to  the  living  {d).  When  the  next  pi'osentation 
was  sold,  independently  of  the  rest  of  the  advowson,  it 
was  considered  as  mere  personal  property,  and  would 
devolve,  in  case  of  the  decease  of  the  purchaser  before 
he  had  exercised  his  right,  on  his  executors,  and  could 
not  descend  to  his  heir  at  law  (e).  The  advowson  itself, 
it  need  scarcely  be  remarked,  would  descend,  on  the 
decease  of  its  owner  intestate,  to  his  heir.  The  law 
attributes  to  it,  in  common  with  other  separate  incor- 
poreal hereditaments,  as  nearly  as  possible  the  same 
incidents  as  appertain  to  the  corporeal  property  to 
which  it  once  belonged.  So  on  the  death  after  the 
year  1897  of  the  owner  of  an  advowson,  it  will  devolve, 
like  his  fee  simple  estates  in  land,  to  his  executors  or 
administrator,  on  trust,  subject  to  his  debts,  for  his 
devisee  or  heir  (/). 

By  the  Benefices  Act,  1898  (g),  a  conveyance  or  an 
agreement  for  conveyance  passing  any  legal  or  equit- 
able interest  inter  vivos  (h)  in  a  right  of  patronage  of 
a  benefice  shall  not  be  valid  unless  (1)  it  is  registered 
as  thereby  required  in  the  diocesan  registry  ;  (2)  it 
transfers  the  whole  interest  of  the  conveying  party  in 
the  right,  and  (3)  more  than  twelve  months  have 
elapsed  since  the  last  institution  or  admission  to  the 
benefice.  The  second  requirement  appears  to  in- 
validate sales  or  grants  by  the  owners  of  an  advowson 
of  the  next  presentation  or  any  less  estate  or  interest 
than  the  whole  fee  simple  in  the  advowson  ;  the  only 
exception  admitted  being  the  reservation  or  limitation 


{d)  Walsh  V.  Lincoln,  L.  R. 
10  C.  P.  518  ;  Lowe  v.  Chester, 
10  Q.  B.  D.  407. 

(e)  See  Rennell  v.  Lincoln,  7 
B.  &C.  113,  SBing.  400. 

(  / )  Ante,  pp.  29.  57.  75.  80,  87, 
110,  133.  139.  187,  191,  209,  220, 
22.5—228,  250.  29.3,  298,  323,  358, 
389,  444,  448. 


{g)  Stat.  61  &  G2  Vict.  c.  48, 
s.  1  (1). 

(/()  Not  including  a  trans- 
mission on  marriage,  death,  or 
bankruptcy,  or  otherwise  by 
operation  of  law,  or  a  transfer 
on  the  appointriient  of  a  new 
trustee  where  no  beneficial  in- 
terest passes  ;   .sect.  1  (0). 
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in  a  family  settlement,  of  a  life  iiitei-est  to  thft  settlor, 
or  in  a  mortgage  the  reservation  of  an  equity  of  re- 
demption (■/).  The  Act  also  prohibits  (k)  the  sale  by 
public  auction  of  any  right  of  patronage,  except  in  the 
case  of  an  advowson  to  be  sold  in  conjunction  with  any 
manor,  or  with  an  estate  m  land  of  not  less  than  one 
hundred  acres  situate  in  the  parish  in  which  the  advow- 
son is  situate,  or  in  an  adjoining  parish,  and  belonging 
to  the  same  owner  as  the  advowson. 

Tithes  are  another  species  of  separate  incorporeal  Tithes. 
hereclHaments,  also  of  an  ecclesiastical  or  spiritual 
kind.  In  the  early  ages  of  our  history,  and  indeed 
down  to  the  time  of  Henry  VIII.,  tithes  were  exclusively 
the  property  of  the  Church,  belonging  to  the  incumbent 
of  the  parish  unless  they  had  got  into  the  hands  of 
some  monastery,  or  community  of  spiritual  persons. 
They  never  belonged  to  any  layman  until  the  time  of 
the  dissolution  of  monasteries  hj  Iving  Hemy  VIII. 
But  this  monarch  having  procured  Acts  of  Parliament 
for  the  dissolution  of  the  monasteries  and  the  confisca- 
tion of  their  property  (I),  also  obtained  by  the  same 
Acts  {m)  a  contirmation  of  all  grants  made  or  to  be 
ma(U'  by  his  letters-patent  of  any  of  the  property  of 
the  monasteries.  These  gi-ants  were  many  of  them 
made  to  laymen,  and  comprised  the  tithes  which  the 
monasteries  had  possessed,  as  w^ell  as  their  landed 
estates.  Tithes  thus  came  for  the  first  time  into  lay  tithes  in  lay 
liands  as  a  new  species  of  property.  As  the  grants  had 
been  made  to  the  grantees  and  their  heirs,  or  to  them 
and  the  heirs  of  their  bodies,  or  for  term  of  life  or 
years  (?(),    ilie    tithes    so    gi-anted    evidently    becitmo 

(/)  Sect.    1    (7).     See    I    Wins.  (/)  Stats.  27  li.ii.  VI I  f.  e.  2S  ; 

V.  &  r.  442,  2nd  ed.  :?1    Men.   \lll.  c    i:$  ;    M  ilen. 

(k)  Seet.  I  (2).     J?y  seet.  1  (:5)  \lii.  e.  24. 

certain     other    restrictions     are  (m)  27  Hen.  VIII.  e.  2S,  s.  2  ; 

placed  on  the  terms  on  wiiich  an  IM  Hen.  VII [.  e.  ll{,  ss.  IS,  lit. 

advowson    may    he    .sold  ;     see  (n)  Stats.  31  Hen.  VIII.  e.  I.'l. 

1  Wms.  V.  &  V.  444,  2nd  ed.  s.  IS  ;  :12  Hen.  VIII.  c.  7,  s.  1. 
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Descent  of 
tithes. 


lificdiiaments  in  which  cslatos  might  1)p  lioldon,  similar 
to  those  already  known  to  ho  held  in  other  hereditaments 
of  a  separate  incorporeal  nature  ;  and  a  necessity  at 
once  arose  of  a  law  to  determine  the  nature  and 
attributes  of  these  estates.  How  such  estates  might  be 
conveyed,  and  how  they  should  descend,  were  ques- 
tions of  great  importance.     The  former  question  was 

Conveyances  soon  Settled  by  an  Act  of  Parliament  (o),  which  directed 
recoveries,  fines  and  conveyances  to  be  made  of  tithes 
in  lay  hands,  according  as  had  been  used  for  assurances 
of  lands,  tenements,  and  other  hereditaments.  And 
the  analogy  of  the  descent  of  estates  in  other  heredita- 
ments was  followed  in  tracmg  the  descent  of  estates 
of  inheritance  in  tithes.  But  as  tithes,  being  of  a 
spiritual  origin,  are  a  distinct  inheritance  from  the 
lands  out  of  which  they  issue,  they  have  not  been 
considered  as  affected  by  any  particular  custom  of 
descent,  such  as  that  of  gavel-kind  or  borough-English, 
to  wdiich  the  lands  may  be  subject,  but  in  all  cases  they 
descend  according  to  the  course  of  the  common  law  (/)). 
From  this  separate  nature  of  the  land  and  tithe,  it 
also  follows  that  the  ownership  of  both  by.  the  same 
person  will  not  have  the  effect  of  merging  the  one  in 
the  other.  They  exist  as  distinct  subjects  of  property  ; 
and  a  conveyance  of  the  land  with  its  appurtenances, 
without  mentioning  the  tithes,  will  leave  the  tithes  in 

CJomnnitation  the  hands  of  the  conveying  party  (q).  The  Acts  which 
have  been  passed  for  the  commutation  of  tithes  (r) 
affect  tithes  in  the  hands  of  laymen,  as  well  as  those 
possessed   l)y   the  clergy.     Under  these  Acts  a   rent 


Tithes  exist 
as  distinct 
from  the 
land. 


of  titlips. 


(o)  Stat.  32  Hen.  VIII.  c.  7, 
s.  7. 

(p)  Doe  d.  LiisTiinglon  v.  Llun- 
daff,  2  N.  R.  491  ;  1  Eagle  on 
Tithes,  10. 

{q)  Clmpman  v.  Gatcmnbe,  2 
N.  C.  516. 

(r)  Stats.  6&7WilI.IV.c.  71  ; 
7  Will.  IV.  &  1  Vict.  c.  69  ;  1  &  2 
Vict.  c.  64  ;   2  &  3  Vict.  c.  62  : 


3  &  4  Vict.  c.  15  ;   5  ^■ict.  c.  7  ; 

5  &  6  Vict.  c.  54  ;  9  &  10  Vict, 
c.  73;    10  &  11  Vict.  c.  104;    14 

6  15  Vict.  c.  53  :  16  &  17  Vict, 
c.  124  ;  21  &  22  Vict.  c.  53  ;  23 
&  24  Vict.  c.  93  ;  36  &  37  Vict, 
c.  42  ;  41  &  42  Vict.  c.  42  ;  48 
&  49  Vict.  c.  32  ;  49  &  50  Vict, 
c.  54  ;  00  &  01  Vict.  c.  23. 


tithes  or  rent 
charge  in  the 
land. 
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charge,  varying  with  i,he  piico  of  coi'ii,  ha>i  hi-cn  suh- 
stitutecl  all  over   the   kingdom  for  the   inconvenient 
system  of  taking  tithes  in  kind  ;  and  these  Acts  contain  Merger  of 
provisions  under  which  the  tithes  or  tithe  rent  charge 
may,  by  declaration  duly  made  to  that  effect,  be  caused 
to  merge  or  be  extinguished  in  the  land,  whenever 
both  land  and  tithes  or  rent  chai-ge  belong  to  the  same 
person  (s).     By   the    Tithe    Act,    1891(f),    tithe    rent  Remedies  for 
charge  is  now  recoveraljle  onlj"  under  an  order  of  the  ^,f  ^  titlie 
county  court  of  the  district,  where  the  lands,  out  of  ^^^^^  fhurge. 
which  it  issues,   are  situate  ;    which  order  is   to   be 
executed  by  distress  and  entry,  if  the  lands  are  occupied 
by  the  owner,  but  in  any  other  case  by  the  appoint- 
ment of  a  receiver  of  the  profits  (i/.).     Not  more  than 
two  years'  arrears  can  be  so  recovered  (x).     And  no 
one  is  personally  li;il)le  to  tlie  paj-ment  of  a  tithe  rent 
charge  (?/),     Tithe  rent  charges  now  pass  on  the  owner's 
death  to  his  executors  or  adminisiraior  in  like  manner 
as  his  other  real  estate  (z). 

There  are  other  species  of  incorporeal  heredita-  -. 
ments  which  are  scarcely  woith  particular  notice  in 
a  work  so  elementary  as  the  present,  especially  con- 
sidering the  sh or?" notice  that  has  necessarily  here 
been  taken  of  the  moie  important  kinds  of  suoli 
property.      Thus,   titles  of   lionour,   in   tlieniselves  an  'ritlos  of 

liiiiioiir. 

(.v)  Stats.  f)&  7  Will.  IV.  c.  71,  charge   was  previously  recdvcr- 

s.  71  ;    1  &  2  Vict.  c.  64  ;   2  &  :{  able  only  by  distress  and  entry 

Viet.  c.  02,  s.   1  ;    <J  &  10  Vict.  under  stat.  (i  &  7  Will.  1\'.  e.  71, 

c.  73,  s.  10.     Tithes  or  tithe  rent  ss.  07,  81— S") ;    BaiU'n  \.  lUnl- 

charges  still  do  not  merge  ipso  ham,  30  Vh.  1).  84  ;    Ltidlow  v. 

facio  on  union  of  the  estate  in  Pike,  1<)04,  1  K.  H.  r)31. 

the    land    charged    and    in    the  {'/)  Ecclesiastical    Commrs.    v. 

tithes  or  rent  charge;  Sheiford  Upjo/tii,  1913,  1  K.  B.  .WI. 

on  Tithes,  292  n.,  3rd  ed.  ( x)  Stat.  0  &  7  Will.  1 V.  e.  7 1 , 

(0  Stat.  54  Vict.  c.   8,  .ss.  2,  .ss.  81,  82. 

9.     By  s.  1,  any  contract  made  (y)  Sect.  07  ;  stat.  54  Vict.  p.  8, 

between  an  owner  and  occupier  s.  2  ( 9). 

of  lands,  after  the  passing  of  this  (:)  Auir,  pp.  29.  57.  75.  80.  87. 

Act,   for   payment   of   the   tithe  111.  133.  139.  1S7.  191.  209.  22<». 

rent  charge  by  the  occupier  shall  22.')— 22s,  2.-)(>,  293.  29S.  323.  3.-.S. 

be  void  ;   Tiijfy.  Drapers'  OuiUl  389,  414,  44S,  4") I. 
1913,   1   K.   B.   40.     Tithe  rent 
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important  kind  of  incorporeal  hereditament,  are  yet,  on 
account  of  their  inalienahle  nature,  of  l)nt  little  interest 
to   the  conveyancer.     The  same  remark  also  applies 
OfTioos.  to  offices  or  places  of  business  and  profit.     No  outline 

can  embrace  every  feature.  Many  subjects,  which 
have  here  occupied  but  a  single  paragraph,  are  of  them- 
selves sufficient  to  fill  a  volume.  Keference  to  the 
different  works  on  the  separate  subjects  here  treated 
of  must  necessarily  be  made  by  those  who  are  desirous 
of  full  and  particular  information. 


•ino   ) 


PART   III. 


OF    COPYHOLDS. 


Our  present  su])ject  is  one  iieculiaily  conncctod 
witli  those  olden  times  of  English  history  io  ^vhich 
we  litive  had  occasion  to  make  so  frequent  reference. 
Everything  relating  to  copyholds  reminds  us  of  the 
feudal  manor,  and  the  more  ancient  village  com- 
munity. Estates  in  copyhold  are,  however,  essen- 
tially distinct,  both  in  their  origin  and  in  their-  nature, 
from  those  freehold  estates  which  have  hitherto  occu- 
pied our  attention.     Coi)Yhold  lands  are  lands  holden  'Defiiiition  of 

•  f     1      fopyholds. 

by  copy  of  coui't  I'oll ;  that  is,  the  munnnents  ot  the 
title  to  such  lands  are  cojnes  of  the  roll  or  hook  in  which 
an  account  is  kept  of  the  proceedings  in  the  Coiirf  of 
t.h(*  manoi-  to  which  the  lands  belong,  l^'or  all  copy- 
hold lands  l)elong  to,  and  aie  parcel  of.  some  manoi'. 
An  estate  in  copyholds  is  not  a  freehold  ;  but  hi  con- 
struction of  law,  merely  an  estate  at  the  ivill  of  Die  lord 
of  the  manor,  at  whose  will  copyhold  estates  arc  ex- 
pressed to  be  holden.  Co])yholds  ai'O  also  said  to  be 
liolden  accordiufi  io  iJie  cusioni  of  the  manor  to  which 
t.h(y'  belong,  foi'  custom  is  tin'  life  of  co]tvlnil(N  (/<). 

Co})yhold  tenure  grew  out^  of  teiiuie   in  villenage  Origin  of 
as  has  been  ])reviously  stated  (/;).     Tbe  early  history ''"^'-^ '*"  "*' 
of  tenure  in  villenage  is  lost    in   llie  oi)sc»irity  which 
covers   English   institutioi\s   oi   eaily    times   after   the 

{a)  Co.  Co]},  s.  :V2,  'I'r.  \u  '>S.  (b)  Anir.  pp.  liT.   Jl. 
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field. 


vnhnarjimn.  s(!ii]cnK'iit  of  tlio  invaders  fi'oin  Germany  (c).  Villc- 
nnginm,  however,  of  wliicli  tlK^  word  villenagc  is  an 
adaptation,  means  either  the  tenure  or  the  condition 
of  a  villanus  (d).  And  the  word  villanus,  as  originally 
used,  merely  denoted  a  member  of  a  villa,  town  or 
village  ;  a  townsman  or  villager,  in  fact  (e).  Now  the 
cultivation  of  land  upon  the  common  or  open-field 
system  of  husbandry  by  the  members  of  a  village 
community  was  a  feature  of  English  life,  which  only 
disappeared  within  the  first  half  of  the  last  century  (/ ). 
But  to  trace  the  origin  of  this  common-field  system 
of  cultivation  we  are  carried  back  to  the  earliest  stages 
in  the  history  of  the  occupation  of  land.  A  common 
field  in  its  last  stage  of  development  may  be  shortly 
described  as  a  large  open  field  of  arable  land,  divided 
into  long  strips  which  were  held  in  severalty  (g)  by 
different  owners.  The  field  was  cultivated  in  a  rota- 
tion of  cro];)S  determined  by  the  rules  of  the  community, 
which  were  founded  on  immemorial  custom.  The 
strips  were  not  inclosed.  And  when  the  field  lay 
fallow^,  each  owner  of  a  strip  of  land  might  put  his 
cattle  in  to  range  'over  the  whole  field,  in  vutue  of 
his  right  of  common  over  the  other  strips  (h).  The 
earliest  form  of  common-field  husbandry  seems  to 
have  been  the  common  ploughing  of  waste  land  tem- 
poraril}'  occupied  by  a  tribal  community,  whose  mode 
of  life  was  pastoral  rather  than  agricultural,  and  whose 
lialuts  were  migratory.  The  cultivation  of  land  by 
a  village  community  argues  a  permanent  settlement 


Tribal 
oommunit}-. 


Village 
comraunitv 


(c)  See  1  Stubbs,  Const.  Hist. 
Chap.  V. 

(d)  In  Glanv-ille  (lib.  5)  viUe- 
nagittm  is  used  to  denote  the 
condition  of  a  bondman  {naiivus) ; 
Bracton  uses  viUenagium  in  the 
same  sense  (fo.  6  b),  but  also 
uses  it  to  denote  a  holding  in 
villenage,  meaning  either  the 
tenure  or  the  land  held  (see  fo. 
7,  26,  208,  b). 

(c)  See  Du  Cange,  Glossarium, 


svh  verb.  ;  Co.  Litt.  5  b  ;  ante, 
p.  41  &  n.  (t/). 

( / )  See  Williams  on  Com- 
mons, 84—102  ;  Seebohm,  Eng- 
lish Vill.  Comm.  Cliap.  I.  sect.  4  ; 
oH/e,  p.  62. 

(^)  Ante,  p.  142. 

(/i)  See  ante,  pp.  41,  430  ; 
Williams  on  Commons,  67  ;  See- 
bohm, Chap.  I.  sects.  1 — 3  ; 
^'inogradoff,  A'ill.  in  Eng.  Essay 
ir.  Chap.  I. 
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upon  the  soil,  and  appears  to  belong  to  a  later  stage 
of  social  development  (i).  In  our  own  island  we  find 
traces  of  the  tribal  system  of  cultivation  remaining  in 
Wales  till  after  the  Norman  Conquest  (A;).  In  England, 
however,  the  prevailing  form  of  common-field  cultiva- 
tion seems  to  be  the  result  of  a  system  in  Avhich  the 
cultivators  owned  their  strips  each  independently  of 
the  others  rather  than  of  any  tribal  or  communal 
ownership  of  land  (/).  But  the  liistor}-  of  ]^jnglisli 
village  communities  and  of  the  mancria  or  manors, 
which  we  find  established  in  England  under  the  last 
Saxon  kings,  and  which  over  a  large  part  of  the  country 
were  usually  coincident  with  vills  {in),  is  too  obscure 
to  bo  discussed  in  the  pages  of  an  elementar}^  law  book. 
We  shall  therefore  take  up  tenure  in  villenagc  in  the  Tfmuc  in 
form  which  it  had  assumed  after  centuries  of  agriculture  "^'l^cnagc. 
at  the  time  of  the  Norman  Conquest.  As  we  luive 
seen  (■/?),  the  Domesday  survey  discloses  a  land  covered 
with  agricultural  estates,  each  as  a  rule  belonging  to 
some  freeholder,  and  cultivated  in  common  fields  Ijy 
the  villani,  the  inhabitants  of  the  villa  or  manerium  (o). 
As  regards  personal  status,  the  viUanii^  of  the  time  of 
the  Conquest  appears  to  have  been  a  free  man  ( p)  : 
but  the  conditions  on  which  he  held  his  land  bound 
him  to  labour  on  his  lord's  demesne  (q).  His  holding, 
it  will  be  remembered,  consisted  of  a^  house  and  a  certain 
number  of  strips  of  land  scattered  throughout  the 
common  fields  of  the  vill  (r).     He  possessed  this  land 


(?)  Seebohm,  pp.  3G9,  370. 

(k)  Seebohm,  Chap.  VI. 

(l)  JVIaitland,  Domesday  Book 
and  Beyond,  337,  338,  34()— 351. 

(m)  Ante,  p.  40  &  n.  (.c). 

(/()  Ante,  J).  40. 

(o)  See  Seebohm,  (.'hap.  III. 

{■p)  Ante,  p.  44  ;  Vu.  Litt. 
6  b  ;  Kemble,  Saxons  in  Enghind, 
Vol.  I.  7>p.  215,  323  ;  Stubbs. 
Const.  Hist.  §§  37,  132.  Vol.  1. 
pp.  78,  421),  2nd  cd.  ;  Sccbohin, 
pp.  127,  J 05;  Nino.uMailulT.  \ill. 
in  Eag.  Gi— O'J,   135,  18S— I'JO, 


218,  38!>.  Note  that  the  Jnqiii- 
ailio  EUcnsii  (.survey  of  the  lands 
of  tile  monks  of  Ely)  was  taken 
on  the  oath:-;  '•  vieccomitis  .seine 
ct  omnium  baronum  et  eoruin 
fianeigenarum  et  totius  eentuii- 
atus,  presbyteri,  pr;opositi,  .s'.'- 
rilliiin  uniuseuju.sque  vilhe ;  "' 
Domesda)',  iii.  497  ;  Seebohm, 
p.  83  ;  Stubbs,  Select  Charters, 
J).  8(). 

(7)  Ante.  pp.  42.  5(»,  &  n.  (r). 

(/■)  The  hokling  of  a  villnnuf 
is  very  generally  found  to  bo  ii 
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lis  tlie  tt'iiaiii  of  the  owner  of  the  oslutc,  upon  ilie 
condition  of  performing  the  services  due  in  respect 
of  his  holding.  These  services  were  apparently  deter- 
mined by  local  custom.  They  seem  generally  to  have 
included  certain  payments  in  money  and  in  kind  ;  but 
the  villcuius  also  liad  to  work  for  his  landlord.  He 
had  to  plough  his  landlord's  demesne  land,  and  to  sow 
and  reap  and  to  mow  thereon,  according  to  the  time 
of  year,  and  sometimes  he  had  to  do  other  work,  as 
he  was  bid.  But  the  amount  of  work  which  could  be 
required  from  a  villarms  w^as  regulated  by  custom,  and 
seems  to  have  varied  a  good  deal  in  different  places  (s). 
Custom,  it  is  thought,  nuist  also  have  controlled 
the  transmission  of  the  holding  on  the  tenant's 
death  (/). 


'J 'enure  in 
Aullcnage 
in  the 
thirteenth 
century. 


Between  the  eleventh  and  thirteenth  centuries  a 
change  appears  to  have  taken  place  m  the  constitution 
of  the  manerium,  and  the  legal  position  of  its  inhabi- 
tants. As  we  have  seen  {n),  the  condition  of  the  mass 
of  the  peasantry  was  depressed  as  a  result  of  the  con- 
quest ;  and  it  appears  that  increased  lal.)our  services 
Avere  exacted  from  them  h\  their  Norman  landlords  (.t). 
Then,  when  it  became  inq)ortant  to  determine  what 
landholders  should  luive  their  possession  protected  by 
the  special  remed}'  given  in  the  Kmg's  Court  (//),  all 
the  old  English  forms  of  landholding  were  submitted 
to  the  classifying  action  of  a  general  judge-made  law. 


virgate  or  half  a  virgatc  of  laud. 

VinjaUt.  The    Latui     word     virguta     (a 

bundle  of  rods)  is  used  to  trans- 

Yardlaml.  late  the  !Saxon  t^'tu  yardlaml. 
A  virgate  or  yardland  varied  in 
extent ;  but,  on  an  average,  it 
appears  to  have  comprised  thirty 
acres,  i.e.,  ten  scattered  acre- 
strips  in  each  of  the  three  com- 
mon fields  of  the  vill ;  see 
fcieebohm.  Chap.  II.  ss.  2 — i ; 
Vinogradofi,A'illtuage,  US — 239; 


Maitland,  Domesday  Book  and 
Beyond,  385. 

(•s)  See  ante,  j).  42  &  n.  (e)  ; 
Seebohm,  Chap.  II.  ss.  5 — 12  ; 
Chap.  V.  ss.  2,  4,  G,  7  ;  Yinogra- 
dofi,  Villenage,  pp.  297—300. 

{t)  See  Seebohm,  pp.  7(3,  77, 
170,  177  ;  ank,  pp.  19,  20,  n.  (c). 

(ii)  Ante,  p.  -li. 

(.c)  Maitland,  Domesday  Book 
and  Beyond.  61 — ^l>5. 

iy)  Ante,  pp.  15,  U. 
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Thus  ihc  pussessiuii  of  the  free  sokeiiian,  Avhose  services 

were  tlelinite  m  kind  and  lighter  than  those  of  ordinary 

villagers,  was  allowed  to  be  their  own.     So  that  socage 

came  to  be  a  species  of  freehold  tenure,  including  all 

who  held  by  certam  but  not  military  service  {z).     But 

the  services  incumbent  on  the  ordinary  viUojuis,  which  l\)s.so,ssion 

were  partly  indefinite  in  kind  and  greater  in  (juantity,  Jj^  y^jieliate 

were  held  to  be  servile  {a)  ;   and  he  was  not  allowed  to  |iot  pn.tcftcil 

claim  in  the  King's  Court  the  possession  of  his  holding  c.uii.       ° 

as  his  own  {b).     Tenure  in  villenage  was  thus  placed 

outside  the  pale  of  property  protected  b}'  law.     By  the 

middle   of   the   thirteenth   century,   the    nKDicrium   of 

Domesday  has  become  a  feudal  manor,  of  which  tlu; 

most  important  tenants  are  the  freeholders  in  knight's 

ser\'ice  or  socage  (c)  ;   while  the  position  of  the  villani 

is  not  only  degraded  by  denial  of  protection  in  the 

King's  Court,  but  further  complicated  with  questions 

of  personal  dutas.     The  law  of  the  thirteenth  century  Braeton's 

is  stated  bv  Bracton.     In  his  treatise,  tenure  in  villen-  'i^'^-o'i'if;  ^^ 

tenure  111 

age,  with  its  labour  services,  is  contrasted  with  free  viUcnagc. 
tenure  by  militaiy  service  or  in  socage  ;  and  it  appears 
that  the  tenant  in  ^•illenage  may  be  either  a  free  man 
or  a  bondman  {d).  The  meaning  of  the  word  viUanus 
has  also  been  modihed  ;  and  it  is  used  to  denote  either 
a  t(>nant  in  Aillenage  (whether  bontl  or  free),  cir  one 

(;)  Ante,  pp.  -49 — 51.  citlur   to  grant   or  ciifranchiso- 

(a)  Ante,  p.  44  ;    VinogradolT,  n>cnt.     These,  he  suggests,  oan- 

^'illcnage,     81 — 83,     215,     210  ;  not  be  explained  except  as  free 

r.  &  M.  Hist.  Eng.  Law,  i.  337  «/.  land,    \vhieli    was    originally   an 

(h)  A)tlc,i)\->.  17  &  n.  (/j),  44.  integral  i)art  of  the  land  tilled 

((.•)  Anfr,  pp.  42.  43,  51.     It  is  by  the  village.     See  N'inogradoll', 

not  clear  how  this  change  took  Villenage,  Essay   II.  C'haji.    l\'.  ; 

place.     No     (loui)t     it     resulted  see  also  pp.  121  .>«/.  ;    liract.  fo.  7. 

partly  from  grants  of  land   out  20  a,  20!)  a  ;  Hritt.  liv.  3,  ihap.  2, 

of  the  lord's  demesne  to  be  hekl  5!§  7,  8  ;    stat.  Extcnta  Mniiuil, 

freely,  partly  too  from  the  en-  Statutes  of  the  Realm,  i.   242  ; 

franchisement    (or   grant    to    be  Seebohm,  C'ha]).  III.  s.  3  ;  Cartu- 

held  freely)  of  land  formerlv  licld  lary  of  llamscv  .\i)bev  ( Rolls ed.l. 

in     villenage.     Professor    '\'ino-  i.    280.   287.   2'.t7.   331,   370.   410 

gradoti    shows,     however,     tl\;il  (instances  of  cnfrani'liisemenl ). 
there  are  instances  of  thirteenth  ('/)   Rract.    f.>.    207    a.    2(IS    h. 

century  freeholds,  of  which  the  .\s  to  the  unfree,  sec  P.   &   .M. 

origin  cunuot  well  be  attributed  Hist.  Eiig.  Law,  i.  3115  o>g. 
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Mcrchctum. 


Privileged 
villenage. 


Avho  is  ill  personal  condition  a  bondman  (e).  Bracton  (/) 
describes  tenure  in  villenage  as  being  either  absolute 
{purum)  or  privileged-  The  tenant  in  absolute  villen- 
age holds  by  uncertain  and  unlimited  services  ;  he 
has  to  do  what  he  is  bid,  may  be  taxed  at  the  will  of 
the  lord,  and  has  to  pay  the  merclietum,  or  fine  for  the 
l)ri\ilege  of  giving  his  daughter  in  marriage.  The 
burthen  of  the  merclietum  is  incident  to  the  status  of 
a  bondman  only,  and  not  to  that  of  a  free  man.  But 
a  free  man  may  hold  land  in  absolute  villenage  ;  and 
in  such  a  case  he  must  perform  the  services,  if  he  wish 
to  continue  in  the  occupation  of  his  holding.  And  if 
a  free  man  paid  the  merclietum,  he  would  pay  it  as  an 
incident  of  his  tenure,  and  not  of  his  status  (g).  Privi- 
leged villenage  is  to  hold  land  under  an  agreement  with 
the  lord  at  fixed  services  of  a  servile  nature,  which  are 
determined  by  the  agreement.  Either  a  free  man  or 
a  bondman  can  hold  in  this  way.  Tenant  in  villenage 
holds  possession  in  the  name  and  at  the  will  of  his  lord, 
who  is  seised  of  land  held  of  him  in  villenage  in  his 
demesne  (h).  If  a  tenant  in  villenage  be  ejected  by 
any  other  than  his  landlord,  the  King's  Court  does  not 
recognize  that  he  has  any  right  of  his  own  to  recover 
possession  of  his  holding  (*).  If  a  tenant  in  absolute 
villenage  be  ejected  by  his  landlord,  the  law,  regarding 
him  strictly  as  tenant  at  his  lord's  will,  does  not  re- 
cognize that  he  has  any  right  to  recover  possession. 
Still,  a  free  man  holding  in  absolute  villenage  ought 
not  to  be  ejected,  whilst  he  performs  the  customaiy 
services.  A  tenant  in  privileged  villenage  of  the  kind 
above  mentioned  acqukes  by  the  agreement  a  right 


(e)  See  Bract,  fo.  208  b,  where 
lie  also  uses  the  word  servus  in 
speakmg  of  the  personal  status- 
of  a  bondman  ;  see  also  fo.  4  b, 
(i  b  ;  Co.  Litt.  5  b.  In  Glanville 
(lib.  5)  a  bondman  is  called 
iiativus. 

(/)  Fo.  7,  2Li,  208  b. 


(g)  Bract,  fo.  199  b,  200  a  ;  see 
ante,  p.  16  &  n.  (i). 

(/()  Bract,  fo.  263  a ;  ante, 
p.  36,  n.  (c). 

(0  Bract,  fo.  7  a,  26  b,  168  a, 
190,  197  b,  207  a,  208  b,  210  b, 
273  b. 
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to  sue  his  lord  personally,  in  virtue  of  which  lio  may\ 
possibly  recover  possession,  if  ousted  by  the  lord  (k). 
Another  kind  of  privileged  villenage  is  the  tenure 
called  villannm  socagium,  which  is  the  tenure  of  those  Villnnum 
who  hold  land  of  manors  in  the  ancient  demesne  of  '''^^'ii"^""- 
the  Crown  (J)  by  fixed  services  of  a  servile  nature. 
Such  tenants  cannot  be  ejected,  so  long  as  they  per- 
form their-  services  ;  nor  can  they  be  compelled  to 
remain  in  the  occupation  of  their  holdings,  and  therefore 
they  are  called  free.  But  their  possession  is  not  pro- 
tected in  the  King's  Court,  but  only  by  a  special  royal 
writ  in  the  manorial  court.  And  they  cannot  alien 
their  tenements  by  gift  (m),  or  transfer  them  to  others, 
any  more  than  bondmen  can  ;  and  therefore  if  their 
holdings  are  to  be  transferred,  they  sui-)-ender  them  to 
the  lord  or  his  steward,  who  delivers  them  to  others 
to  hold  in  villenage. 

Practically,  however,  the  tenant  in  absolute  villenage  Actual  posi- 
of  the  thirteenth  century  was  placed  in  a  more  favour-  tenant  in 
able  position  than  was  accorded  to  him  by  King's  villenage  in 
Court  law.     In  everyday  life  the  will  of  the  lord  was,  century, 
as  a  rule,  controlled  by  custom.     And  what  is  moie, 
the  humblest  villager  had  some  security  agamst  the 
invasion  of  his  customaiy  rights  in  the  manorial  court, 
of  which  the  findings  were  originally  those  of  the  whole 
body  of  villagers,  whether  bond  or  free  (»).     Thus  the 
services  required  of  the  tenant  in  villenage  were  those 
accustomed  to  be  rendered  in  respect  of  his  holding  ; 
and  these  were  described,  with  extreme  minuteness, 
in  the  manorial  extents  or  surveys,  which  were  drawn 
up  for  the  guidance  of  tbe  lord,  but  on  the  evidence  of 

(k)  Bract,  fo.  24  b,  26  b,  168  b,  Manorial  Courts  (Seldcn  Society. 

190,  199  b,  200  a,  208  b,  209  a.  vol.  ii.),  Introd.  Ix.  sq.,  \m.  IGJ  ; 

See  VinogradotT,  Villenage,  70—  VinogradofT,  Villenage,  Essay  11. 

74,  77—81.  Chap.    V^  ;    Selden    Society,   iv. 

(I)  Ante.  p.  60.  110;  P.  &  M.  Jlist.  Eng.  Law,  i. 

(m)  See  ante,  p.  147.  680—582. 

(n)  Maitland,  Select  Pleas  in 

w.R.r.  no 
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the  villagers  themselves  (o).  The  possession  of  a  tenant 
in  villenage  appears  to  have  been  protected  in  the 
manorial  court  against  all  persons  other  than  the 
lord  (j»).  And  in  many  cases  the  lords  submitted  to 
.such  dealmgs  with  lands  holden  of  them  in  villenage 
as  showed  or  founded  a  custom  of  hereditary  succes- 
sion to  the  tenancy,  or  alienation  by  the  tenant  {q). 

Growth  of  the        The  law  of  copyliold  tenure  seems  to  have  grown  up 
law  of  copy-    r^,^  ^j^g  customs,  which  regulated  the  holding  of  land  in 

hold  tenure.  ^  ° 

villenage,  developed  into  rights,  and  personal  bondage 
died  out.  Copyhold  tenure  appears  to  have  gained 
ground  with  progress  varying  according  to  the  customs 
and  circumstances  of  particular  manors  and  districts. 
Commutation  of  the  labour  services  for  money  i-ents 
w^as  doubtless  one  of  the  chief  causes  of  the  change 
from  tenure  m  villenage  to  copyhold  tenure  ;  and  this 
commutation  appears  to  have  been  made  at  different 
periods  in  different  parts  of  the  country  (r).  The 
tenure  came  to  be  called  copyhold,  because  the  tenants 
had  no  other  evidence  of  title,  save  copies  of  the 
Court  rolls  (s).  For  the  customs  relating  to  the 
holdings  of  the  tenants  in  villenage  were  proved  by 
the  entries  made  in  the  rolls,  which  formed  the  records 
of  the  proceedings  of  the  manorial  court  {t).  These 
our  roi  f3.  ^-pcQi-^j.-  ayg  the  Court  rolls,  which  alone  can  furnish 
evidence  of  the  custom,  by  virtue  of  which  the  copy- 
holder claims  his  estate  ;  and  copies  of  the  entries 
made  therein  were  given  to  the  tenants  and  kept  by 
them   as   muniments   of   title  («.).     Originally,   as   we 

(o)  Vinogradoff,  Villenage,  212  310. 

—215,  278,  297—300,  355.  (s)  Litt,  s.  75. 

(p)  Ante, -p.  17,  n.  (p).  {t)  See  Seebohm's  account  of 

(q)  Vinogradoff,  Villenage,  105  the  Court  Rolls  of  the  Manor  of 

— 167,  172  ;   Rot.  Hund.  ii.  403,  Windslow   during   the    reign    of 

669,  768,  770,  771  ;  Ramsey  Car-  Edward  III.,    Eng.   Vill.    Com- 

tulary  (Rolls  Series),  i.  372,  411,  munitv,  pp.  20 — 32;  Vinogradoflf, 

416,432,477.  Villenage,     173,     374;      Selden 

(r)  Vinogradoff, Villenage,  139,  Society,  iv.  112. 

167—172,  178—188,  216,  300—  («)  Co.  Litt.  58  a. 
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have  seen,  the  whole  villaffe  community  was  repre- 
sented in  one  manorial  court  (*).  But  according  to 
later  law  (y),  the  Court  Baron  of  a  manor,  in  which  the 
freeholders  were  suitors  and  judges  (z),  is  distinguished 
from  the  Court  held  for  the  customary  tenants  ;  the 
latter  being  called  a  Customary  Court,  and  the  lord  Customary 
only,  or  his  steward,  being  judge  therein. 

Littleton,  who  wrote  in  the  reign  of  Edward  IV.,  Littleton's 
describes  (a)  tenant  by  cop}^  of  Court  roll  as  holding  copyhold 

lands  in  fee  simple,  fee  tail,  or  for  life  at  the  will  of  the  t«""re  and 

^  .        .  villenagc. 

lord,  according  to  the  custom  of  the  mano)-,  in  vu'tue 

of  an  immemorial  custom  within  that  manor,  tliat 
lands  should  be  so  held.  He  shows  how  such  tenants 
may  have  estates  of  inheritance  by  the  custom,  though 
they  have  no  freehold  at  common  law  (b)  ;  and  describes 
the  manner  in  which  it  is  customary  for  them  to  alienate 
their  holdings  (c).  Littleton,  however,  also  mentions  (d) 
tenure  in  villenage  as  being  most  properly  when  a 
villein  holdeth  of  a  lord,  to  whom  he  is  a  villein,  certain 
lands  according  to  the  custom  of  the  manor,  or  other- 
wise, at  the  will  of  the  lord,  and  to  do  to  his  lord  villein 
service,  as  to  carry  out  the  dung  of  his  lord  and  spread 
it  on  the  lord's  land,  and  such  like.  And  he  says  that 
some  free  men  hold  their  tenements  according  to  the 
custom  of  certain  manors  by  such  services  ;  and  their 
tenure  is  also  called  tenure  in  villenage,  and  yet  they 
are  not  villeins  ;  for  no  land  holden  in  villenage,  or 
villein  land,  nor  any  custom  arising  out  of  the  land, 
shall  ever  make  a  free  man  villein.  It  appears  from 
this  passage,  that  in  Littleton's  time  the  word  villanus 
or  villein  had  almost  entirely  lost  its  old  meaning  (<'), 
and  was  generally  used  to  signify  a  bondman  (/).     It 

{x)  Ante,  p.  4G5.  (6)  Sects.  76,  77,  81.  82. 

(y)  Co.    Litt.    58   a  ;    2  Wat.  (c)  Sects.  74.  78,  7!>. 

Cop.  4,  5  ;    1  Scriv.  Cop.  .'>,  U,  (d)  Sect.  172. 

3rd  od.  ('')  Sec  ante,  pp.  400,  4t):i. 

(2)  Ante,  pp.  45,  48.  (/)  Lit  1 1. 'ton  (sets.  181—18:1) 

(a)  Sect.  7.'1.  dcscril)cs  villeins  as  liciiii;  filher 
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may  also  l)o  infi^rrcd  fiom  Littleton's  treatise  that,  in 
his  time,  copyhold  tenure  liad  partially,  hut  not  alto- 
/  gether,  superseded  tenure  in  villenage.  With  the 
extinction  of  personal  l)ondage  after  Littleton's  day  {g), 
the  term  tenure  in  villenage  seems  to  have  become 
obsolete  ;  and  the  tenure  itself  has  survived  only  in 
the  form  of  copyhold  tenure. 


The  estates  for  which  land  may  be  holden  in  copy- 
hold tenure,  and  the  modes  of  alienation  thereof  and 
succession  thereto,  are  the  outgrowth  of  local  customs, 
which  in  many  cases  are  doubtless  of  great  antiquity  Qi). 
Li  these  matters  the  law  is  now  determined  by  the 
custom  of  each  particular  manor.  Li  those  manors,  in 
which  it  was  the  custom  that  the  heir  of  a  tenant  in 
villenage  should  be  admitted  to  succeed  to  his  ancestor's 
holdings,  the  interest  of  the  copyholders  developed  into 
Copyholds  of  customary  estates  of  inheritance  analogous  to  freehold 
estates.  Such  estates  descend,  not  to  the  heirs  at 
common  law,  but  to  the  customary  lieii'S  (i)  ;  that  is, 
to"  those  relations  of  a  deceased  tenant,  who  by  the 
custom  of  the  manor  have  from  time  immemorial  been 
admitted  to  succeed  to  his  holding  as  his  hens.  Some- 
times the  customary  course  of  descent  is  analogous 
to  the  course  of  descent  prescribed  by  law  in  the  case 
of  freeholds.  But  in  many  cases  quite  a  different 
course  of  descent  is  prescribed  by  the  custom  of  the 
manor  (fc).     The  memory  of  the  time  when  the  tenant's 


inheritance. 


Villeins  re-       regardant  or  in  gross.      Villeins 
gardant  or  in   regardant    were    annexed    to 


gross. 


manor,  and  were  passed  by  a  con- 
veyance thereof  ;  for  the  transfer 
of  villeins  in  gross  a  deed  was 
always  required.  It  may  be  in- 
teresting to  the  student  of  analy- 
tical jurisprudence  to  note  that 
a  villein  was  a  purely  incorporeal 
hereditament ;  see  Litt.  sects. 
175,  181—185  ;  Co.  Litt.  121  b  ; 
P.  &  M.  Hist.  Eng.  Law,  ii.  145, 
146  ;  ante,  p.  428. 
(g)  See  3  Hallam,  Midd.  Ages, 


271  ;  Smyth,  De  Republica 
Anglorum.  107,  108,  ed.  1583; 
Doctor  &  Student,  Dial.  II.  Chap. 
XVIII. 

(h)  See  Pollock,  Land  Laws, 
App.  C.  ;  Elton,  Origins  of  Eng- 
lish History,  Chap.  VIII.  ;  Elton, 
Custom  and  Tenant  Right,  App. 
D. 

((■)  Doe  d.  Garrod  v.  Garrod, 
2  B.  &  Ad.  87. 

(/.)  See  2  Wat.  Cop.  App.  III., 
4th  ed.  ;  Re  Smart,  18  Ch.  D. 
165. 
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lieir  was  admitted  to  succeed  b}'  virtue  of  a  custom 

only,  and  not  as  of  right,  is  preserved  by  the  line,  Fines  on 

which  the  lord  is  generally  entitled  to  exact  on  the  '**"  '"^ 

heir's  admission.     And  the  form  of  transfer  by  favour 

of  the  lord  is  also  preserved  hi  the  mode  of  alienation 

of  such  estates  ;    for  the  copyholder  camiot  convey 

his  estate  directly  to  another,  but  must  surrender  his 

holding  to  his  lord,  who  will  then  admit  the  alienee  to 

be  his  tenant  at  the  customary  services  on  payment 

of  the  customary  fine  (l). 

In  the  ]\Iidland  and  Soiith-Eastern  counties  the  pre-  Copyholds  for 
vaihng  customs  have  admitted  of  copyhold  estates  of  ^^^*^^'  ^^- 
inheritance  analogous  to  freehold  estates.  But  in  some 
manors  wdthin  those  counties,  and  in  other  parts  of  the 
country  (m),  the  copyhold  tenant  is  admitted  to  hold  for 
his  own  life  only,  or  for  the  lives  of  himself  and  another 
or  others,  or  for  a  term  of  years  only.  In  such  cases, 
he  may,  by  virtue  of  an  immemorial  custom,  have  the 
right  either  to  nominate  his  successor,  or  to  renew  the 
lives  or  the  term  on  payment  of  a  certain  fine  :  but 
otherwise  ho  will  have  no  right  of  renewal  (v). 

It  was  long  before  the  estates  of  copyholders  were  Progress  of 
secured  to  them  by  clearly  defined  rights,  which  could       devclop- 

_  «^  -^  .  ment  of  copy 

bo  enforced  in  the   King's   Courts  (o),  instead  of  by  holders' 
custom.     In  the  reign  of  Edward  III.  a  case  occurred  ^^f 
in  which  the  entry  of  a  lord  on  a  tenant  by  copy  of    I 
Court  roll  w\as  adjudged  lawful,  Ijecause  the  tenant  did    |      \ 
not  do  his  services,  by  which  he  broke  tlie  custom  of  tlie    ; 
manor  (p).     This  seems  to  show  that  the  lord  could  ii<»l, 
at  that  time,  have  ejected  his  tenant  without  cause  (5). 


(l)  Litt.  s.  74  ;  Rcc  ViiiopiradofT. 
A'illenajio  in  England,  371  w/. 

(/«)  Chiefly  in  the  West  of 
Knglaiul. 

in)  Sec  1  Seriv.  C..)).  422—127, 
,'5rd  ed.  ;  Wat.  Cop.  Uli  cd.  \'oI.  f. 
pp.  62,  n.,  71,  n.,  J22.  ii.,  372 — 
374  ;     Vol.    II.    p.    214,   n.,   and 


App.  111.;  Elton,  Custom  and 
Tenant  Hight,  pp.  31,  32,  03— 72, 
and  A])]).  C. 

(o)  Ante.  p.  !)  &  n.  {<). 

(p)  Y.  J{.  42  Etlw.  111.  25, 
pi.  it. 

(</)  4  Hep.  21  b. 
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In  the  ii'ign  of  Henry  VI.  it  was  said  that  a. 
tenant  ))y  copy  of  Court  roll  should  have  a  remedy 
in  Chancery  against  his  lord  who  ousted  him  (r).  And 
in  the  reign  of  Edward  IV.  the  right  of  the  copyholder 
to  enjoy  his  customary  estate,  as  against  his  lord,  was 
struggling  into  definite  recognition  at  law.  For  Little- 
ton says  that  the  lord  cannot  break  the  custom,  by 
which  the  copyhold  tenant  enjoys  his  estate  (s),  and 
may  in  some  case  be  barred  by  the  custom  in  an  action 
of  trespass  against  him  {t).  While  other  judges 
suggested  that  a  copyholder  might  have  an  action  of 
trespass  against  a  lord  Avho  unjustly  deprived  him  of 
possession  (w).     These  opinions  ultimately  prevailed  (x). 

As  against  other  persons  than  the  lord,  the  estate  of 
the  copyholder  seems  to  have  been  earlier  secured  to 
him,  as  of  riglit  But  he  was  not  protected  by  the 
King's  writ,  for  he  could  only  assert  his  rights  in  the 
lord's  Court  by  proceedings  in  the  nature  of  real  actions 
according  to  the  custom  of  the  manor  (y).  And  he 
could  not  appeal  from  the  judgment  of  the  lord  to  the 
King's  Courts  of  law^ ;  but  his  only  remedy  against 
the  false  judgment  of  the  lord  was  in  the  nature  of  a 
petition  in  Chancery  {z).  Copyholders'  rights  w^ere 
finally  secured  in  the  reign  of  Elizabeth,  wdien  it  was 
decided  {a)  that  a  copjdiolder  might  recover  possession 
of  his  holding,  from  his  lord  as  well  as  from  a  stranger, 
in  an  action  of  ejectment,  which  he  could  bring  at 

(r)  Fitz.  Abr.  Subpa?na,  pi.  21  ;  Litt.  s.  7G  ;  1  Scriv.  Cop.  502  sq. 

Andrews  v.  Hidse,  4  K.  &  J.  392.  3rd  ed. 

(s)  Litt.  ss.  77  (of  which  the  {z)  See   Fitz.    Abr.    vbi  sup.  ; 

latter  half  is  of  doubtful  autheii-  Y.   B.   U  Hen.   IV.  34,  pi.  51  ; 

ticity),  82—84,  137.  4  Rep.   30  b;    PatteshuVs  case, 

(0  Sect.  82.  4  Vin.  Abr.  385  ;  Edwards'  cace, 

(u)  Y.  B.  7  Edw.  IV.  IS,  pi.  16  ;  Lane,  98  ;  Ash  v.  Bogle,  1  Vcrn. 

21  Edw.  IV.  80,  pi.  27.  367  ;  Co.  liitt.  60  a  ;  1  Scriv.  Cop. 

(x)  Co.  Cop.  s.  9 ;  Bac.  Uses.  20.  582,  3ril  ed. 

(?/)  Sec  ante,  p.  465  ;  13  Hie.  11.  («)  Mchvkk  v.  Luicr,  4  Rep. 

Fitz.  Abr.  Faux  Judmncnt.  pi.  7 ;  26  a  ;  sec  1  Scriv.  Cup.  553  sq. 

Y.  B.  2  Hen.  l\.  12.  pi.  49  ;  1  3rd  cd. 
Hen.  V.  11,  p.  24;  4  Ilcp.  21  b  ; 
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coinuiun  law.  Fur  this  action  was  in  foim  fuund<'d 
upon  a  lease  for  a  year  made  by  tlio  copyholder,  which 
was  good  at  common  law,  and  the  ejectment  of  tho 
lessee  after  entry  {b). 

Copyhold  estates  thus  acquired  the  essential  (pialityj 
of  ownership  ;  and,  as  we  have  seen,  are  now  included] 
in  what  is  called  real  property,  as  well  as  freeholds  (c)^ 

(h)  Ante,  p.  Go,  n.  (y).  (c)  Aiih,  p.  2H. 
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CHAPTER  I. 


OF   ESTATES   IN    COPYHOLDS. 


Eslatoa  in 
copyholds. 

An  estate 
at  Avill. 


The  lord  is 
actually 
seised  of  all 


With  regard  to  the  estates  which  may  Ijc  lioldeii  in 
copyholds,  in  strict  legal  intendment  a  copyholder  can 
have  but  one  estate  ;  and  that  is  an  estate  at  will,  the 
smallest  estate  known  to  the  la.Av,  being  determinable 
at  the  will  of  either  party.  For  though  custom  has 
now  rendered  copyholders  independent  of  the  will  of 
their  lords,  yet  all  copyholds,  properly  so  called,  are 
still  expressly  stated,  in  the  Court  rolls  of  manors,  to 
bo  holden  at  the  will  of  the  lord  («)  ;  and,  more  than 
this,  estates  in  copyholds  are  still  liable  to  some  of 
the  incidents  of  a  mere  estate  at  will.  We  have  seen 
that  in  the  thirteenth  century  the  occupants  of  land 
in  villenage,  however  much  they  may  have  been  pro- 
tected from  disturbance  by  force  of  custom,  were 
regarded  by  the  law  of  the  King's  Court  as  mere 
tenants  at  the  will  of  the  freeholder  of  a  manor,  having 
no  independent  right  of  their  own  to  the  possession  of 
their  holdings  ;  and  further  that  it  was  considered  that 
the  lord  was  seised  in  his  demesne  of  all  land  occupied 
by  his  tenants  in  villenage  (&).  In  other  words,  the 
lands  held  by  such  tenants,  who  afterwards  came  to  be 
called  copyholders,  still  remained  part  and  parcel  of 
the  lord's  manor  ;  and  the  freehold  of  these  lands  still 
continued  vested  in  the  lord.  And  this  is  the  case  at 
the  present  day  with  regard  to  all  copjiiolds.  The 
lord  of  the  manor  is  actually  seised  of  all  the  lands  in 

(a)  1  Watk.  Cop-  44,  io  ;    1  (6)  Ante,  p.  464. 

Scriv.  Cop.  605. 
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the  possession  of  his  copyhold  tenants  (c).     He  has  not  a  t*  copyhold 
mere  incorporeal  seignory  over  these  as  he  has  over  his  manor! 
freehold  tenants,  or  those  who  hold  of  him  lands,  once 
part  of  the  manor,  but  which  were  anciently  granted  to 
be  held  for  estates  in  fee  simple  by  free  tenure  (d).     Of 
all  the  copyholds  he  is  the  feudal  possessor  ;   and  the 
seisin  he  thus  has  is  not  without  its  substantial  advan- 
tages.    The  lord  having  a  legal  estate  in  fee  simple  in 
the  copyhold  lands,  possesses  all  the  rights  incident  to 
such  an  estate  (e),  controlled  only  by  the  custom  of  the 
manor,  which  is  now  the  tenant's  safeguard.     Thus  h- 
possesses  a  right  to  all  mines  and  minerals  under  th 
lands  (/ ),  and  also  to  all  timber  growmg  on  the  surface 
even  though  planted  by  the  tenant  ((/).     These  right 
however,  are  somewhat  interfered  with  by  the  rights 
which  custom  has  given  to  the  copyhold  tenants  ;   for 
the  lord  camiot   come   upon   the  lands   to   open  his 
mines  {li),  or  to  cut  his  timber,  without  the  copyholder's 
leave.    And  hence  it  is  that  timber  is  so  seldom  to  be 
seen  upon  lands  subject  to  copyhold  tenure  (i).     Again, 
if  a  copyholder  should  grant  a  lease  of  his  copyhold  ^t;^i«c  of 
lands,  l)eyond  tlu^  term  of  a  year,  without  his  lord's 
consent,  such  a  lease  w^ould  l)e  a  cause  of  forfeiture  to 
the  lord,  unless  it  were  authorised  by  a  special  custom 


'J'he  lord  has  a 
right  to  mines 
and  timber. 


opy  holds. 


(c)  Watk.  Descents,  51  (5!), 
4th  ed.). 

(d)  Ante,  p.  429. 

(e)  Ante,  p.  G5  ;  Ecclesiastical 
Commrs.  v.  Page,  1911,  2  K.  B. 
946. 

(/)  1  Watk.  Cop.  333  ;  1  Seriv. 
Cop.  25,  508.  See  Bowser  v. 
Maclean,  2  De  C!.  F.  &  J.  415  ; 
Eardleyv.  Granvilh,  3  Ch.  1).  82t). 

{(j)  1  Watk.  Coj).  332  ;  1  Scriv. 
Cup.  499. 

(/j)  It  should  be  noted,  how- 
ever, that  by  special  custom  of 
the  manor  the  mines  or  minerals 
within  or  under  a  copyliold 
tenement  may  be  fjolten  citlier 
by  the  lord;  Eardlci/  v.  Gran- 
ville, 3  Ch.  D.  82G  ;  Inland 
Revenue  Commrs.  v.  Joiccy  (No. 


2),  1913,  2  K.  B.  580;  or  by  the 
tenant ;  Rowhs  v.  Mason,  2 
Brown].  &  Colds.  192,  198— 
200  ;  Ctirfis  v.  Daniel,  10  East, 
273,  277  ;  >:>alisbunj  v.  Glad- 
stone, 9  H.  L.  C.  692,  703,  707  ; 
Hannur  v.  Chance,  4  De  0. 
J.  &  S.  620  ;  Portland  v.  //i7/. 
L.  R.  2  Eq.  765  ;  Heath  v.  Dcane, 
1905,  2  Ch.  86,  91. 

((■)  There  is  a  conimon  ])n)verb, 
"  The  oak  scorns  to  grow  except 
oil  free  land."  It  is  certain  tliat. 
in  Sussex  and  in  other  ])arts  of 
England  tlie  l)ouiuhirics  of  copy- 
holds may  be  traced  l>y  the  entire 
ab.scncc  of  trees  on  one  side  of  a 
line,  and  their  iu.xuriant  growth 
on  the  other  ;  3rd  Kc]).  of  Kcai 
Property  Commissioners,  p.  15. 
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Waste. 


Cuatoinary 
freeholds. 


Leaye  of 
copyhold 


of  tho  manor  (j).  ibr  ,such  an  act  would  Ijo  imposing 
on  the  lord  a  tenant  of  his  own  lands,  without  the 
authority  of  custom  ;  and  custom  alone  is  the  life  of 
all  copyhold  assurances  (k).  So  a  copyholder  must  not 
commit  any  waste  either  voluntary,  by  opening  mines, 
cutting  down  timber  or  pulling  down  buildings,  or 
permissive,  by  neglecting  to  repair.  Eor  the  land, 
Avilh  all  that  is  under  it  or  on  it,  belongs  to  the  lord  : 
the  tenant  has  nothing  but  a  customary  right  to  enjoy 
the  occupation  ;  and  if  he  should  in  any  Avay  exceed 
this  right,  a  cause  of  forfeiture  to  his  lord  would  at 
once  accrue  (/).  Copyholders  are  thus  placed  in  a  far 
less  advantageous  position  than  freeholders  as  regards 
the  right  of  free  enjoyment  {m). 

A  peculiar  species  of  copyhold  tenure  prevails  in 
the  north  of  England,  and  is  to  be  found  also  in  other 
parts  of  the  kingdom,  particularly  within  manors  of 
the  tenure  of  ancient  demesne  {n)  ;  namely,  a  tenure 
by  copy  of  Court  roll,  but  not  expressed  to  be  at  the 
will  of  the  lord.  The  lands  held  by  this  tenure  are 
dominated  customary  freeholds.  This  tenure  has  been 
the  subject  of  a  great  deal  of  learned  discussion  (o) ;  but 


0")  1  Watk.  Cop.  327;  IScriv. 
Cop.  544  ;  Doc  d.  Robinson  v. 
BousfieU,  6  Q.  B.  492. 

(A-)  By  the  licence  of  his  lord 
a  copyholder  may  grant  a  lease 
tor  any  term  warranted  by  the 
licence.  Such  a  lease  takes  effect 
at  common  law  out  of  the  seisin 
by  licence  of  of  the  freeholder  of  the  manor, 
the  lord.  ^ff\yQ  cannot,  therefore,  authorise 

a  longer  lease  than  is  warranted 
by  his  own  estate  in  the  manor, 
or  some  poicer  given  to  him  by 
a  settlement  or  by  statute.  Bv 
the  Settled  Land  Act,  1882  (stat. 
45  &  46  Vict.  c.  38,  s.  14),  a  tenant 
for  life  under  a  settlement  may 
grant  to  a  tenant  of  copyhold  or 
customary  land,  parcel  of  a 
man<ir  comprised  in  the  settle- 
ment, a  licence  to  make  any  sucli 
lease  of  that  land,  or  of  a  specified 


part  thereof,  as  the  tenant  for 
life  is  by  this  Act  empowered 
to  make  of  freehold  land  {ante, 
p.  121).  By  the  Copyhold  Act, 
1894,  a  lord  may,  not^^athstand- 
ing  any  custom  to  the  contrary, 
give  a  licence  to  a  tenant  to 
alienate  his  ancient  copyhold 
tenement,  or  any  part  thereof, 
by  devise,  sale,  exchange  or 
mortgage  ;  stat.  57  &  58  Vict, 
c.  46,  s.  86. 

(/)  1  Watk.  Cop.  331  ;  1  Scriv. 
Cop.  526.  See  Doe  d.  Grubh  v. 
Earl  of  Burlington,  5  B.  &  Ad. 
507  ;  Black-more  v.  While,  1899, 
1  Q.  B.  293  ;  Galbraith  v.  Poynlon, 
1905,  2  K.  B.  258. 

[m)  Ante,  pp.  2.  80. 

(/()  Britt.  164  b,  165  a.  Sec 
ante,  p.  60. 

(o)  2  iScriv.  Cop.  665. 
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the  Courts  of  law  have  now  decided  that  as  to  these  i 
lands,  as  well  as  pure  copyholds,  the  freehold  is  in  the  U'lie  freehold 
lord,  and  not  in  the  tenant  {p).      Customary  freeholds  r  "^ 
afford  another  instance  of  the  classifying  action  of  a 
general  law  imposed  on  tenures  of  different  orighi  and 
history  [q).     On  manors  of  ancient  demesne,  customary 
tenants,  who  have  not  the  freehold,  appear  to  be  the 
successors  of  former  tenants  in  pure  villenage  ;  a  class 
found  on  the  ancient  demesne  of  the  Crown,  as  well  as 
those  who  hold  by  the  privileged  villein  tenure  called 
villanwm  socagium  (r).     The  tenures  of  the  North  have  Border 
a  history  of  their  own  (s).    And  the  so-called  customary  tenures, 
freeholders  of  the  Northern  counties  appear  to  be  the 
successors  of  those  who,  before  the  union  of  England 
and  Scotland,  held  land  by  doing  services  for  the  pro- 
tection of  the  border  {t),  and  to  whom  long  custom 
had   secured   an   acknowledged   tenant-right   in   their 
holdings  (u).     On  lands  held  by  copy  of   Court  roll, 
though  not  expressly  at  the  will  of  the  lord,  the  right 
to  mines  and  timber  belongs  to  the  lord  in  the  same 
manner  as  on  other  copyhold  lands  (x).     Neither  can 
the  tenants  generally  grant  leases  without  the  lord's 
consent  (y).     The    lands    are,    moreover,    said    to    bo 
parcel  of  the  manors  of  which  they  are  held,  denothig 
that  in  law  they  belong,  like  other  copyholds,  to  the 

Champian  v.  AtTcinson,  3  Kcb. 
00  ;  Duke  of  Somerset  v.  France, 
Stra.  054,  657  ;    Doe  d.  Ecaij  v. 


(p)  Stephenson  v.  Hill,  3  Burr. 
1273  ;  Burrell  v.  Dodd,  3  Bos.  & 
Pul.  378  ;  Doe  d.  Reay  v.  Hunt- 
ington, 4  East,  271  ;  Doe  d.  Cook 
V.  Danvers,  7  East,  299  ;  Tliomp- 
son  V.  Hardinge,  1  0.  B.  940. 

(q)  Ante,  pp.  15,  44,  52. 

(r)  Ante,  pp.  01  &  n.  (b),  404  ; 
Bract,  fo.  7,  209  a  ;  Britt.  liv.  3, 
eh.  2,  §§  11,  12;  F.  N.  B.  12, 
14  ;  Vinogradofif,  Vill.  in  En^'. 
112—122. 

(s)  Sec  Maitland,  Northum- 
brian Tenures,  Eug.  Hist.  Kc- 
vicw,  V.  025 ;  Maitland's  Col- 
lected Papers,  ii.  90. 

(t)  >See  Nicholson's  I'xmlcr 
Laws,  xxxiii. ;  and  Ap[).  No.  :{. 

(«)  Co.  Cop.  a.  32  ;  Moore,  5S8  ; 


Huntington,  4  East,  288  ;  Brown 
V.  Raivlins,  7  East,  409,  8  R.  R. 
052  ;  Manning's  Exch.  Practice, 
359,  303,  2nd  ed.  ;  3rd  Rep.  of 
Real  Propertj'  Commissioners, 
J).  20  ;  Elton,  Custom  and  Tenant 
Right,  32  sq.  and  App.  E. 

(.r)  3  Burr.  1277,  argueniio ; 
Doc  d.  ]{r(i;i  V.  Huntington,  4 
East,  271,  273  ;  Jiroirn  v.  liairlins, 
7  East,  409,  S  R.  R.  052  ;  J>nkr 
of  Portland  v.  H,U,  L.  It.  2  ivi- 
7()5. 

(y)  Doc  V.  Dinners,  7  East, 
299,  3U1,  311. 
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I'Vcchold  in 
the  tenant. 


lord  of  tlio  manor,  aiul  are  not  nierolj  held  of  him,  like 
tho  estates  of  the  freeholders  {z).  In  law,  therefore, 
the  estates  of  these  tenants  cannot,  in  respect  of  their 
lords,  be  regarded  as  any  other  than  estates  at  will, 
though  this  is  not  now  actually  expressed.  If  there 
should  be  any  customary  freeholds  in  which  the  above 
characteristics,  or  most  of  them,  do  not  exist,  such  may 
with  good  reason  be  regarded  as  the  actual  freehold 
estates  of  the  tenants.  The  tenants  would  then  possess 
the  rights  of  other  freeholders  in  fee  simple,  subject 
only  to  a  customary  mode  of  alienation.  That  such 
a  state  of  things  may,  and  in  some  cases  does,  exist, 
is  the  opinion  of  some  very  eminent  lawyers  (a).  But 
a  recurrence  to  first  principles  seems  to  show  that  the 
question,  whether  the  freehold  is  in  the  lord  or  in  the 
tenant,  is  to  be  answered,  not  by  an  appeal  to  learned 
dicta  or  conflicting  decisions,  but  by  ascertaining  in 
each  case  whether  the  well-known  rights  of  freeholders, 
such  as  to  cut  timber  and  dig  mines,  are  vested  in  the 
lord  or  in  the  tenant. 


Cijpyliolders, 
when  ad- 
mitted, in 
a  similar 
position  to 
freeholders 
havin";  the 


It  appears  then,  that  with  regard  to  the  lord,  a 
copyholder  is  only  a  tenant  at  will.  But  a  copyholder, 
who  has  been  admitted  tenant  on  the  Court  rolls  of 
a  manor,  stands,  with  respect  to  other  copyholders, 
in  a  similar  position  to  a  freeholder  who  has  the  seisin. 
The  legal  estate  in  the  copyholds  is  said  to  be  in  such 


(;)  Bnrrell  v.  Dodd,  3  Bos.  & 
Pul.  378,  381  ;  Doe  v.  Danvers, 
7  East,  320,  321. 

(a)  Sir  Edward  Coke,  Co.  Litt. 
59  b  ;  Co.  Cop.  sect.  32,  Tracts, 
p.  58  ;  Sir  Matthew  Hale,  Co. 
Litt.  59  b,  n.  (1) ;  Sir  W.  Black- 
stone,  Considerations  on  the 
Question,  &c.  ;  Sir  Jolm  Leach, 
Bingham  v.  Woodgate,  1  Euss.  & 
My.  32,  Tamlyn,  183.  Tene- 
luents  within  the  limits  of  the 
ancient  borough  of  Kirby-in- 
Kendal,  in  Westmoreland,  appear 
to  be  au  instance  ;  Buslier,  app., 


TJiompson,  resp.,  4  C.  B.  48  ; 
Johnson  v.  Clark;  1908, 1  Ch.  303. 
The  freehold  is  in  the  tenants, 
and  the  customary  mode  of  con- 
veyance has  always  been  by  deed 
of  grant,  or  bargain  and  sale  with- 
out livery  of  seisin,  lease  for  a 
year,  or  inrolment.  Some  of  the 
judges,  however,  seemed  to  doubt 
the  validity  of  such  a  custom. 
See  also  Perryman's  case,  5  Rep. 
84 ;  Passinfjham,  app.,  Pitti/, 
rcsp.,  17  C.  B.  299  ;  Garb^Ut  v. 
2'revor,  15  C.  B.  N.  S.  550  ;  Wad- 
more  V.  Toiler,  6  Times  L.  R.  58. 
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a  person  in  the  same  manner  as  the  lef^al  estate  of  free- 
holds belongs  to  the  person  who  is  seised.  The  neces- 
sary changes  which  are  constantly  occurring  of  the 
persons  who  from  time  to  time  are  tenants  on  the  rolls, 
form  occasionally  a  som'ce  of  considerable  profit  to 
the  lords.  For  by  the  customs  of  manors,  on  every 
change  of  tenancy,  whether  by  death  or  alienation, 
tines  of  more  or  less  amount  become  payable  to  the  Fines, 
lord.  By  the  customs  of  some  manors  the  fine  payable 
was  anciently  arbitrary ;  but  in  modern  times,  fines  I  l 
even  when  arbitrary  by  custom,  are  in  general  re- 1 
strained  to  two  years'  improved  value  of  the  landj 
after  deducting  quit-rents  (/>).  Occasionally  a  fine  is 
due  on  the  change  of  the  lord  ;  but,  in  this  case,  the 
change  must  l)e  by  the  act  of  God  and  not  by  any 
act  of  the  party  (c).  The  tenants  on  the  rolls,  when 
once  admitted,  hold  customary  estates  analogous  to  Customary 
the   estates   which   mav   be   holden   in   freeholds  (d).  ^^^^^^  analo- 

^   ^    gous  to 

These  estates  of  copyholders  are  only  quasi  freeholds  ;  freehold. 
but  as  nearly  as  the  rights  of  the  lord  and  the  custom 
of  each  manor  will  allow,  such  estates  possess  the  same 
incidents  as  the  freehold  estates  of  which  we  have 
already  spoken.     Thus  there  may  be  copyhold  estates  Estate  for 
in  fee  simple,  in  tail,  or  for  life  only  ;  and  sdine"manors     ^" 
aTImit  of  no  other  than  life  estates,  the  lives  being  con- 
tinually renewed  as  they  drop  (e).     And  in  those  manors  . 
in  which  estates  of  inheritance  are  allowed,  a  grant  to 
a  man  simply,  without  expressly  extending  the  benefit 
thereof  to  his  heirs,  will  confer  only  a  customary  estate 
for  his  life(/).     But,  as  the  customs  of  manors  are 
very  various,  in  some  manors  the  words  "  to  him  and 
his,"  or  "  to  him  and  his  assigns."  or  "  (o  liim  and  his 

(i)  1  Scriv.  Cop.  384.     A  fine  689.  097. 
arbitrary,  not  .so  restrained,  may  (c)  1  Watk.  Cop.  285. 

be  payable  by  custom  where  the  (d)  See  ante,  p.  408. 

admittance  confcr.s  the  rigiit  to  (e)  Sec  ante,  p.  409. 

be  admitted  to  other  property  at  (/)  Co.  Cop.  s.  49,  Tr.  )>.  1 1  t. 

a  nominal  or   very  .small   iiiir  ;  See  a/i^''.  pp.  112,  IIS,  ISO,  20S. 
.4.-6'.  V.  Sandover,' 1904,  1  K.  U. 
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sequels  in  right,"  will  create  a  customary  estate  in  fee 
simple,  although  the  word  heirs  may  not  be  used  (g). 

Estate  in  fee         The  Same  free  and  ample  power  of  alienation,  which 
simple.  belongs  to  an  estate  in  fee  simple  in  freehold  lands, 

appertains  also  to  the  like  estate  in  copyholds.  The 
liberty  of  ahenation  inter  vivos  appears,  as  to  copy- 
holds, to  have  had  little,  if  any,  precedence,  in  point 
of  time,  over  the  liberty  of  alienation  by  will.  Both 
were,  no  doubt,  at  first  secured  merely  by  local  custom, 
which  subsequently  ripened  into  a  right  (//). 

Estate  tail  in  An  estate  tail  in  copyholds  stands  upon  a  peculiar 
copy  0  t  h.  footing,  and  has  a  history  of  its  own,  which  we  shall 
now  endeavour  to  give  (i).  This  estate,  it  will  be 
remembered,  is  an  estate  given  to  a  man  and  the  heirs 
of  his  body.  With  regard  to  freeholds,  we  have  seen 
that,  in  an  early  period  of  our  history,  a  right  of 
alienation  appears  gradually  to  have  grown  up,  em- 
powering every  freeholder,  to  whose  estate  there  was 
an  expectant  heir,  to  disinherit  such  heir,  by  gift  or 
sale  of  the  lands.  A  man,  to  whom  lands  had  been 
granted  to  hold  to  him  and  the  heirs  of  his  body,  was 
accordingly  enabled  to  ahen  the  moment  a  child  or 
expectant  heir  of  his  body  was  born  to  him  ;  and  this 
right  of  alienation  at  last  extended  to  the  possibility 
of  reverter  belonging  to  the  lord,  as  well  as  to  the 
expectancy  of  the  heir  (k)  ;  till  at  length  it  was  so  well 
established  as  to  require  an  Act  of  Parliament  for  its 
The  Statnte    abolition.     The   Statute  De  donis  (I)   accordingly  re- 

De  donis.  .  . 

strained  all  alienation  by  tenants  of  lands  which  had 

(q)  1  Watk.  Cop.  109  ;  see  ante,  (i)  The  attempt  here  made  to 

pp.   148,  208.     Note  that  s.  51  explain  the  subject  is  grounded 

of  the  Conveyancing  Act,   1881  on  the  authorities  and  reasoning 

(44  &  45  Vict.  c.   41),   allowing  of  Mr.  Serj.  Scriven  (1  Scriv.  Cop. 

the   words   iii  fee  simple  to  be  67  sq.).     Mr.   Watkins  sets  out 

used   instead    of    heirs,    applies  with  right  principles,  but  seems 

only  to  limitations  in  deeds.  strangely  to  stumble  on  the  wrong 

(/()  Litt.  ss.  73 — 84  ;  Co.  Litt.  conclusion  (1  Watk.  Cop.  chap. 

.59  ;  1  Scriv.  Cop.  151,  175,  170,  4). 

264,  349  ;    VinogradofE,  Vill.  in  (k)  Ante,  pp.  92,  93. 

Eng.  166,  172.  173,  371—378.  [1)  13  Edw.  I.  c.  1  ;  ante,  p.  94. 
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been  granted  to  themselves  and  the  heh's  of  their  bodies  ; 
SO  that  the  lands  might  not  fail  to  descend  to  their  issue 
after  their  death,  or  to  revert  to  the  donors  or  their 
heirs  if  issue  should   fail.     This  statute  was  passed 
avowedly  to  restrain  that  right  of  alienation,  of  the 
prior  existence  of  which  the  statute  itself  is  the  best 
proof.       And    this    right,    in  respect    of    fee    simple 
estates,     was     soon     afterwards    acknowledged    and 
confirmed  by  the  Statute  of  Quia  emptores  {m).     But  Tenants  in 
during  all  this  period,  tenants  in  villenage  were  in  a  ^ncUmth  in  a 
very  different  state  from  the  freeholders,  who  were  very  different 
the   objects    of   the   above   statutes  (■/!).     Tenants   in  freeholders, 
villenage  were  generally  l)Ound  to  labour  on  their  lord's 
demesne,  as  the  condition  of  remaining  in  the  occupa- 
tion of  their  holdings  ;   and  they  were  often  in  a  state 
of  personal  bondage  (o).     Copyhold  estates,  however 
customary,  were  not  fully  recognised  as  rights,  when 
the  right  of  alienation  was  established  in  the  case  of 
freeholds  (jj).      The  right  of  an  ancestor  to  bind  his 
heir  {q),  with  which  right,  as  we  have  seen  (r),  the  power 
to  alienate  freeholds  commenced,  never  belonged  to 
a  copyholder  (s).    And,  until  the  year  1888,  copyhold 
lands  in  fee  simple  descended  to  the  customary  heir, 
quite  unaffected  by  any  bond  debts  of  his  ancestor  by 
which  the  heir  of  his  freehold  estates  might  have  been 
bound  (0-     It  would  be  absurd,  therefore,  to  suppose! 
l-hat  tlie  riglit  of  alienation  of  copyhold  estates  arose; 
in  connection  with  the  right  of  freeholders.     The  two 
classes  were  then  quite  distinct.     The  one  were  poor 
and  neglected,  tlio  otlior  powerful  and  consequently 

{m)  IS  Edw.  I.  c.  ].  freemen  arc  expressly  nicntionod. 

(n)  See  (Uitc,  pp.  40,  41,  402—  (o)  See  ante,  pp.  4(52 — t<>S. 

4G8.      In    the   preaiuble   of   the  (p)  Sec  ante,  ]>.  4()S. 

Statute  De  donis,  the  tenants  are  (q)  Ante,  p.  284. 

spoken  of  aafeoffer.i,  and  as  ahle  (/)  A^ite,  pp.  G8 — 7t). 

by   deed    and  feoff inrut   to    bar  (s)  Ei/lrt    v.    Lane   and    /'.  »v. 

their  donors,  showing  tliat  free-  Cro.  Eli/.  380. 

holders  only  were  intended.   And  {t)  4  Hep.  22  u. 
in  the  statute  of  Quia  emptores 
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proioctod  (?/,).  The  nno  was  considorod  to  liold  thoir 
tenements  at  the  will  of  their  lords  ;  the  other  main- 
tained a  right  of  alienation  in  spite  of  them.  The  one 
had  no  other  security  than  was  afforded  hy  the  force 
of  local  custom  ;  the  other  could  appeal  to  the  laws  of 
the  realm. 

Now,  with  regard  to  an  estate  given  to  a  copyholder 
and  the  heirs  of  his  body,  the  lords  of  different  manors 
appear  to  have  acted  differently, — some  of  them  per- 
initting  alienation  on  issue  being  born,  and  others  for- 
bidding it  altogether.     And  from  this  difference  appears 
to  have  arisen  the  division  of  manors,  in  regard  to 
estates  tail,  into  two  classes,  namely,  those  in  which 
there  is  no  custom  to  entail,  and  those  in  which  such  a 
As  to  manors  custom  exists.     In  manors  in  which  there  is  no  custom 
1^  noncustom   ^^  entail,  a  gift  of  copyholds,  to  a  man  and  the  heirs 
to  entail.        of  his  body,  will  give  him  an  estate  analogous  to  the 
fee  simple  conditional  which  a  freeholder  would  have 
acquired  under  such  a  gift  before  the  passing  of  the 
Statute  De  donis  {x).     Before  he  has  issue,  he  will  not 
be  able  to  alien  ;    but  after  issue  are  born  to  him,  he 
may  aHenate  at  his  pleasure  (7/).     In  this  case  the  right 
Alienation       of  alienation  appears  to  be  of  a  very  ancient  origin, 
allowed'         having  arisen  from  the  liberality  of  the  lord  in  per- 
mitting his  tenants  to  stand  on  the  same  footing  in 
this  respect  as  freeholders  then  stood. 

■\Vlien  aliena-        But,  as  to  those  manors  in  which  the  ahenation  of 
not^aUowcd     ^^^^  estate  in  question  was  not  allowed,  the  history 

(it)  The    famous    provision  of  quently  construed  to  mclnde — 

Magna  Charta,  c.  29, — "Nulliis  plainly  points  to    a    distinction 

liber  homo  capiatur  vel  impriso-  then  existing  between  free  and 

netiir  aut  dissesiatiir  de  aliquo  not  free.     Why  else  should  the 

libero  tenemento  suo,  &c.,  nisi  word  liber  have  been  used  at  all  ? 
per     legale      judicium     parium  (.c)  Ante,  pp.  91,  92  ;   Doe  d. 

suorum    vel    per    legem    terra?.  Blcsard  v.  Simpson,  4L'i:ie'w  Cases, 

Nulli  vendemus,nullinegabimus,  333,  3  Man.  &  Gr.  929  ;  Pember- 

aut   differemus  rectum  vel  jus-  ion  v.  Barnes,  1899,  1  Oh.  544. 
ticiam," — whatever    classes    of  (//)  Doe  d.  Spencer  v.  Clark,  5 

l^ersons  it  may  have  been  subse-  B.  &  A.  458,  24  R.  R.  457. 


and  re-E'rant. 
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appears  somewhat  different.  The  estate,  being  in- 
ahenable,  descended,  of  course,  from  father  to  son, 
according  to  the  customary  hne  of  descent.  A  perpetual 
entail  was  thus  set  up,  and  a  custom  to  entail  estab-  A  custom  to 
lished  in  the  manor.  But  in  process  of  time  the  original  estaWistTed. 
strictness  of  the  lord  defeated  his  own  end.  For  the 
evils  of  such  an  entail,  which  had  been  felt  as  to  free- 
holds after  the  passing  of  the  Statute  Be  donis  [z), 
became  felt  also  as  to  copyholds  (a).  And,  as  the  copy- 
holder advanced  in  importance,  different  devices  were 
resorted  to  for  the  purpose  of  effecting  a  bar  to  the 
entail ;  and  in  different  manors,  different  moans  weio 
held  sufficient  for  this  purpose.  In  some,  a  customary  Customary 
recovery  was  suffered,  in  analogy  to  the  common  ^^^'^^^^^  ■ 
recovery,  by  which  an  entail  of  freeholds  had  been  cut 
off(t).  In  others,  the  same  effect  was  produced  by 
a  preconcerted  forfeiture  of  the  lands  by  the  tenant,  Forfeiture 
followed  by  a  re-grant  from  the  lord  of  an  estate  in 
fee  simple.  And  in  others,  a  conveyance  by  surrender, 
the  ordinary  means,  became  sufficient  for  the  purpose  ; 
and  the  presumption  was,  that  a  surrender  would  bar 
the  estate  tail  until  a  contrary  custom  was  shown  (c). 
Thus  it  happened  that  in  all  manors,  in  which  there 
existed  a  custom  to  entail,  a  right  grew  up,  empowering 
the  tenant  in  tail,  by  some  means  or  other,  at  once  to 
alienate  the  lands.  He  thus  ultimately  became  placed 
in  a  better  position  than  the  tenant  to  him  and  the 
heirs  of  his  body  in  a  manor  where  alienation  was 
originally  permitted.  For,  such  a  tenant  can  now  only 
alienate  after  he  has  had  issue.  But  a  tenant  in  tail, 
where  the  custom  to  entail  exists,  need  not  wait  for 
any  issue,  but  may  at  once  destroy  the  fetters  ])y  whicli 
his  estate  has  been  attempted  to  be  bound. 

The  Fines  and  Eecoveries  Act,  1H33  (rf),  contains 

{z)  Ante,  p.  94.  (c)  Goold  v.  ]Yhite,  Kay,  G83. 

(o)  1  Scriv.  Cop.  70.  ((/)  Stat.  3  &  1  WilL  IV.  o.  74, 

\h)  Ante,  p.  9G.  ante,  p.  99. 

W.K.P.  -31 
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Entails  now 
barred  by 
surrender. 


provisions  applicable  to  entails  of  copyholds  as  well 
as  of  freeholds.  Instead  of  the  cunibrons  machinery 
of  a  customary  recovery  or  of  a  forfeiture  and  re-grant, 
it  substitutes,  in  every  case,  a  simple  conveyance  by 
surrender  (e),  the  ordinary  means  for  conveying  a 
customary  estate  in  fee  simple.  When  the  estate  tail 
is  in  remainder,  the  necessary  consent  of  the  pro- 
tector (/)  may  be  given,  either  by  deed,  to  be  entered 
on  the  Court  rolls  of  the  manor  (g),  or  by  the  con- 
currence of  the  protector  in  the  surrender,  in  which 
case  the  memorandum  or  entry  of  the  surrender  must 
expressly  state  that  such  consent  has  been  given  (//). 


Estate  jjvr 
autre  vie  in 
oop}iiolds. 


It  will  1)6  remembered  that,  anciently,  if  A.,  a  free- 
holder for  life,  granted  his  land  to  B.  simply,  without 
mentioning  his  heirs,  and  B.  died  first,  the  first  person 
who  entered  after  the  decease  of  B.  might  lawfully  hold 
the  lands  during  the  residue  of  the  life  of  A.  (i).  And 
this  general  occupancy  was  abolished  by  the  Statute 
of'Prauds.  But  copyhold  lands  were  never  subject  to 
any  such  law  {k).  For  the  seisin  or  feudal  possession 
of  all  such  lands  belongs,  as  we  have  seen  (l),  to  the 
lord  of  the  manor,  subject  to  the  customary  rights  of 
occupation  belonging  to  his  tenants.  In  the  case  of 
copyholds,  therefore,  the  lord  of  the  manor  after  the 
decease  of  B.  w^ould  formerly  have  been  entitled  to 
hold  the  lands  during  the  residue  of  A.'s  life  ;  and  the 
Statute  of  Frauds  had  no  application  to  such  a  case  (m). 
But  by  the  Wills  Act,  1837  {n),  the  testamentary  power 
was  extended  to  copyhold  or  customary  estates  pur  autre 
vie  (o)  ;  and  the  same  provision,  as  to  the  application 
of  the  estate  by  the  executors  or  administrators  of  the 


(e)  Sect.  50. 
(/)  See  ante,  p.  103. 
(fir)  Sect.  51. 
(/(.)  Sect.  52. 
{i)  Ante,  p.  132. 
(k)  Doe  d.  Foster  v.  Scott,  4  B. 
&  C.  700,  7  Dow.  &  Rvl.  190. 


(I)  Ante,  pp.  472,  473. 

(w)  1  Scriv.  Cop.  63,  lOS  ;  1 
Watk.  Cop.  302. 

(n)  Stat.  7  Will.  IV.  &  1  Viet, 
c.  26. 

(o)  Sect.  3. 
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grantee,  as  is  contained  with  reference  to  freeholds  (^), 
was  extended  also  to  customary  and  copyhold  estates  [q). 
The  grant  of  an  estate  2Jur  autre  vie  in  copyholds  may, 
however,  be  extended,  by  express  words,  to  the  heirs 
of  the  grantee  (r).  And  in  this  event  the  heir  vnW,  in 
case  of  intestacy,  be  entitled  to  hold  during  the  residue 
of  the  life  of  the  cestui  que  vie,  subject  to  the  debts  of 
his  ancestor  the  grantee  (s).  As  we  shall  see  {t),  all  \ 
legal  estates  in  copyholds  remain  unaffected  by  the 
provisions  of  the  Land  Transfer  Act,  1897,  under  which 
real  estate  now  devolves  upon  the  personal  representa- 
tives. 

Until  the  year  1833,  copyhold  lands  were  not  hable  Alienation 
to  be  taken  to  satisfy  the  tenant's  debts  [ii),  except  in  *'^' '  '^  ^  • 
the  event  of  his  bankruptcy,  to  which  traders  only 
were  then  liable  {x).     And  the  Crown  had  no  fui'ther 
privilege   than  any  other  creditor  (?/).     But  in   1833 
customaryhold  and  copyhold  estates  in  fee  simple  were  j 
made  assets  for  the  payment  of  all  the  debts  of  the  I 
deceased   tenant,   as   well  as   his   freeholds  {z).    Still  ■ 
copyholds  could  not  be  taken  in  execution  of  a  judg- 
ment against  the  tenant  until  1838  ;   when  the  Judg- 
ments Act  of  that  year  enabled  the  sheriff  to  deliver 
execution,  under  the  writ  of  elegit,  of  lands  of  copyhold 
or  customary  tenure,  as  well  as  of  freehold  lands  (a). 
By    the   same   Act  judgments   were   made    a   charge 
on   ilie    delator's    lands    of   copyhold    or    customarj'" 
1  enure  (/;) ;  thongli  not  as  against  purchasers,  unless  duly 

{p)  Ante,  p.  \X\.  Manning's   Exohcquer   Practice, 

(q)  Sect.  (5.  42,  2n(l  ed. 

(r)   1  Scriv.  fop.  (i4  ;    1  Walk.  (z)  Stat.  3  &  4  Will.  IV.  c.  104  ; 

Cop.  ^My^.  ante,  pp.  28(1,  427.     Before  this 

(.S-)  Stat.  7  Will.  IV.  &  I  Vict.  Act,  copyholds  were  not  assets 

c.  2G,  s.  (j.  even   for  payment  of  debts,  in 

(/)  Post,  p.  484.  whicii    the    heir    was    expressly 

(h)  4  Hep.  22  a  ;   1  Watk.  ("oj).  hound  ;  4  Rep.  22  a. 

140;    1  Scriv.  Cop.  (50.  («)  Stat.    1    \'   2  \\v{.  <•.    110, 

(.r)  Ant(\  pp.  28,  n.  (r),  28(1.  .s.  II  :  nntr.  p.  271. 

\y)  Owen,  Tt  ;   7  Mod.  :W.  case  (/<)  Sect.  lit. 
48  ;  R.  V.  Hiuld,  Parker,  llt2,  lilfi ; 
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registered  (c).     But  purchasers  of  copyholds,  without 
notice  of  any  judgment  affecting  them,  were  protected 
by  the  clause  in  a  subsequent  Act  {d),  providing  that,  as 
to  purchasers  without  notice,  no  judgment  shall  bind 
any  lands  otherwise  than  it  would  have  bound  such 
purchasers  under  the  old  law.     And  the  Acts  of  1860, 
1864,  1888,  and  1900,  which  further  reduced  the  lien 
of  judgments,  and  of  which  an  account  has  been  given 
in  the  chapter  on  Creditors'  Eights,  have  all  applied 
Bankruptcy,    ^^  copyholds  as  well  as  freeholds  (e).     Copyholds  now, 
vest  in  the  trustee  for  the  creditors  on  the  bankruptcy 
of  the  tenant  (/ ).     But  where  any  part  of  the  property 
of  the  bankrupt  is  of  copyhold  or  customary  tenure,  or 
is  any  like  property  passing  by  surrender  and  admit- 
tance or  in  any  similar  manner,  the  trustee  is  not  com- 
pellable to  be  admitted  to  the  property,   but  may 
deal  with  the  same  in  the  same  manner  as  if  it  had 
been  capable  of  being  and  had  been  duly  surrendered 
or  otherwise  conveyed  to  such  uses  as  the  trustee  may 
appoint ;    and  any  appointee  of  the  trustee  shall  be 
admitted   or   otherwise   invested   with   the    property 
accordingly  (g).    Estates  tail  and  for  life  in  copyholds 
are  now  Hable  to  aUenation  for  the  judgment  debts  or 
on  the  bankruptcy  of  the  tenant  to  the  same  extent  as 
hke  estates  in  freeholds  (li).     Copyholds,  however,  are 
not  affected  by  any  liability  imposed  on  real  estate  by 
the  Land  Transfer  Act,  1897  (i),  for  the  debts  or  funeral, 
testamentary  or  administration  expenses  of  a  deceased 
owner  ;   as  the  expression  "  real  estate  "  in  Part  I.  of 
that  Act  is  not  to  be  deemed  to  include  land  of  copyhold 
tenure   or   customary  freehold   in  any  case  in  wdiich 


Trustee  for 
creditors 
need  not  be 
admitted. 


Estates  tail. 


(c)  A7ite,  pp.  274,  275. 

(d)  Stat.  2  &  3  Vict.  c.  11,  s.  5, 
n  o\v  repealed  by  the  Land  Charges 
Act,  1900  ;  a7ite,  p.  278. 

(e)  Ante,  pp.  275—278. 

(/)  Stat.  40  &  47  Vict.  c.  52, 
ss.  20,  168. 

(</)  Stat.  46  &  47  Vict.  c.  52, 
s.  50,  sub-s,  4.     Theformer  enact- 


ments relatmg  to  this  subject 
were  stats.  12  &  13  Vict.  c.  100, 
s.  209  ;  24  &  25  Vict.  c.  134,  s, 
114;  and  32  &  33  Vict.  c.  71, 
s.  22. 

(h)  Ante,  pp.  293,  294. 

(i)  Stat.  60  &  61  Vict.  c.  05, 
Part  I.  ;  ante,  pp.  29,  220,  225— 
228,  287. 
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an  admission  or  any  act  by  the  lord  of  the  manor  is  ( i     V 
necessary  to  perfect  the  title  of  a  purchaser  from  the  i  I 
customary  tenant  [k). 

The  devolution  of  legal  estates  in  copyholds  on  Devolution  of 
death  accordingly  remains  unaffected  by  those  pro-  death, 
visions  of  the  last  mentioned  Act,  under  which  freehold 
estates  in  fee  simple  now  vest,  on  the  tenant's  death, 
in  his  executors   or  administrators  (Z).     The  descent  Descent  of  au 

J.  L    L     •      n         •        ^     •  111-  11       estate  in  fee 

01  an  estate  m  tee  snnple  m  copyholds  is  governed  by  gimpie  in 
the  custom  of  descent  which  may  happen  to  prevail  copyholds, 
in  the  manor  ;  but  subject  to  any  such  custom,  the 
provisions  contained  in  the  Inheritance  Act,  1833  {m), 
apply  to  copyhold  as  well  as  freehold  hereditaments, 
whatever  bo  the  customary  course  of  their  descent  {n). 
As,  in  the  case  of  freeholds  at  connnon  law,  the  lands 
of  a  person  dying  intestate  descend  at  once  to  his 
heir  (o),  so  the  heir  of  a  copyholder  becomes,  imme- 
diately on  the  decease  of  his  ancestor,  tenant  of  the 
lands,  and  may  exercise  any  act  of  ownership  before 
the  ceremony  of  his  admittance  has  taken  place  {p). 
But  as  between  himself  and  the  lord,  he  is  not  com- 
pletely a  tenant  till  he  has  been  admitted. 

The  tenure  of  an  estate  in  fee  simple  in  copyholds  Tenmo. 
involves,  like  the  tenure  of  freeholds,  an  oath  of  fealty  Fealty, 
from  the  tenant  (q),  together  with  suit  to  the  customary  Suit  of  Court. 
Court  of  the  manor.     Escheat  to  the  lord  on  failure  Escheat, 
of  heirs  is  also  an  incident  of  copyhold  tenure.     And 
before    tlie    aboUtion    of    forfeiture    for    treason    and 
felony  (r)  the  lord  of  a  copyholder  had  the  advantage 
over  the  lord  of  a  freeholder  in  this  respect,   that, 

(k)  Sect.  1  (4).  «1.  Taylor  v.  Banks,  3  li.  &  Ad. 

(l)  Atde,  pp.  2!t,  ST,  20!t,  220,  (Kll ;  Kiiiy  v,  Turnrr,  1  My.  &  K. 

225.  i^>^'> ;   J><>r  il.  Pcirif  v.   Wiliuii,  3 

(m)  Stat.  3  &  i  Will.  1\'.  r.  lu(i.  A.  &  K.  :V2\. 

(n)  See  lie  ismart,  18  Ch.    D.  ('/)  -  Srriv.  Ci.p.  732;    \inu- 

105.  giiulolT,  Vill.iiiigc,  101. 

(o)  A7ttc,  p.  80.  (/■)  See  ante,  p.  55. 

(p)  1  Scriv.  Cop.  357  ;    lliijlil 
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whilst  freehold  lands  in  fee  simple  were  forfeited  to  th(! 
Crown  by  the  treason  of  the  tenant,  the  copyholds  of  a 
traitor  escheated  to  the  lord  of  the  manor  of  which  they 

Ecnt.  were  held  {s).     Kents  {t)  also  of  small  amount  are  not 

luifreqiient  incidents  of  the  tenure  of  copyhold  estates. 

llolicf.  And  reliefs  (w)  may,  by  special  custom,  be  payable  by 

the  heir  [x).  The  other  incidents  of  copyhold  tenure 
depend  on  the  customs  of  each  particular  manor  ;  for 
this  tenure,  as  we  have  seen  (?/),  escaped  the  destruction 
in  which  the  tenures  of  all  freehold  lands  (except  free 
and  common  socage,  and  frankalmoign)  were  involved 
by  the  Act  of  12  Car.  11.  c.  24.  When  a  copyholder 
in  fee  aliens  his  land  to  another  in  tail  or  for  lifc^j  the 
latter  does  not  hold  of  him,  as  he  would  in  the  case  of 
freeholds  (z),  but  of  the  lord  (a). 

A  curious  incident  to  be  met  with  in  the  tenure  of 
some  copyhold  estates  is  the  right  of  the  lord,  on  the 
death  of  a  tenant,  to  seize  the  tenant's  best  beast,  or 
lleriuts.  other  chattel,  under  the  name  of  a  heriot  {b).     Heriots 

were  English  institutions  before  the  Norman  Conquest. 
The  heriot,  properly  so-called,  was  a  tribute  of  war- 
horses,  weapons  and  armour,  varying  in  quantity  accord- 
ing to  the  degree,  which  became  due  to  the  kind  on  the 
death  of  an  eorl  or  a  thegn  (c).  Its  origin  is  traced  to 
the  horse  and  arms  with  which  the  German  j^rincejjs 
supplied  each  of  his  comites,  and  which  reverted  to 
him  on  the  death  of  the  comes  {d).     When  the  law  of 

(s)  Lord    Cornwallis''    case,    2  {b)  1  Scriv.  Cop.  437  sq. 

Ventr.  38  ;  1  Watk.  Cop.  340  ;  1  (f )  Kemble,   Saxons  in    Eng- 

Scriv.  Cop.  552.  land,  Vol.  I.  p.   178  ;    Vol.  II. 

(<)  Rents  incident  to  copyhold  p.   98  ;    1  Stubbs.  Const.  Hist, 

tenure  may  be  redeemed  or  ex-  200,   note   2nd   ed.  ;     Maitland, 

tinguished  under  the  enactments  Domesday    Book   and    Beyond, 

cited,  ante,  p.  55,  n.  (c).  298.    See  Stubbs.  Select  Charters, 

{«)  .4h?C  pp.  47,  51,55;  Vino-  74,91. 

gradoff,  Vill.  in  Eng.  162.  (d)  Tacitus,  Germania,  c.  14  ; 

(a;)  1  Scriv.  Cop.  430.  sec  Maine,  Early  LaAv  and  Cus- 

(y)  Ante,  p.  54.  loui.  p]).  34(> — 348  ;    1   Stubbs, 

(z)  Ante,  pp.  109,  114.  Couttt.  Hist.  24,  2nd  cd. 

(a)  Litt.  s.  74  ;    ante,  p.  409. 
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foiulal  tenure  Ijy  military  service  had  grown  up  in 
England  after  the  Norman  Conquest,  these  heriots 
were  generally  superseded  by  reliefs  (e),  and  so  became 
obsolete.  The  heriots,  which  are  now  connected  with 
copyhold  tenure,  have  a  different  origin.  J3efore  the 
Norman  Conquest,  it  appears  to  luue  been  the  custom 
in  many  places  that  the  freeholder  of  land,  who  took  a 
man  to  work  on  his  demesne  as  his  tenant  in  Aillenage, 
should  furnish  him  with  oxen,  a  cow,  sheep  and  im- 
plements of  husbandry,  as  his  farming  outfit.  These 
remained  the  property  of  the  freeholder,  and  reverted 
to  him  on  the  tenant's  death  (/);  but  were  usually 
transferred  to  the  new  tenant  along  with  the  holding. 
As  time  went  on,  it  became  an  established  custom  that 
the  tenant's  heir  should  succeed  to  his  deceased  an- 
cestor's holding,  and  that  the  landlord  should  not  take 
into  his  own  hands  all  the  deceased  tenant's  cattle  and 
stock,  but  should  only  take  the  best  beast  or  some  other 
chattel.  The  chattel,  wdiich  the  lord  was  accustomed 
to  take  for  himself  on  the  death  of  his  tenant  in  villenage, 
seems  to  have  acquired  the  name  of  heriot,  by  analogy 
to  the  heriot  properly  so-called  {y).  And  to  the  taking 
of  this  so-called  lieriot,  the  lord's  right  in  the  tenant's 
chattels  was  at  last  restricted  (//).  In  this  way  the 
heriot  became  an  incident  of  tenure  in  villenage,  and 
it  remained  an  incident  of  copyhold  tenure  ('/).     The 

(c)  1  Stubbs,  Const.  Hist.  §  06,  2nd  ed.  ;    CUanv.  vii.  5  ;    Bract, 

p.  261,  2nd  cd.  ;  Freeman,  Norm.  to.  GO,  86  a  ;    Britt.  lib.  3,  c.  v. 

Conq.  Vol.  \.  pp.  379,  867  ;  §  5.  fo.  178  ;  Fleta,  lib.  2,  c.  Ivii. 
P.    &    M.    Hist.    Eng.    Law,    i.  (/)  Sometimes  a  heriot  is  due  Heriots  in 

293 — 295.  on    tl\e   death   of   a  freeholding  respect  of 

(/)Scc  iScebohm,   Eng.   \'ill.  tcnantof  a  manor,  cither  as  horiot  freeholds, 

('(imm.    132,    I3S,    also    ]).    fil  ;  .sf>-j,K-f,  or  by  virtue  of  an  imme- 

Maitland,  Domesday    Hook  and  morial  cu.stotii.     Heriot  service  is  Heriot 

Beyond,  37.  38.  327—329.  \\\\v\\  a  heriot  has  been  reserved  yervlcc. 

((j)  Kenible,    Saxons   in    Va\'^-  as  an  ineitlent  of  the  tenure  of  an 

land,    Vol.   1.   p.    178;     \'ol.    11.  estate  in  fee  simple  granted  in 

]).  98  ;   VinogradofT,  \'ill.  in  Kng.  free  tenure  before  slat.  18  Kdw.  I. 

159 — 162;    r.  <fc  M.   Hist.   Kng.  e.   1.     Such  a  reservation  would      . 

Law,  i.  297,  298.  .s<'em  to  jxiint  to  the  grant  of  an      I 

{}))  See  Laws  of  ('nu(,  c.  71  ;  estate     of     freehold     upiui     the      I 

Stubbs,  Select  Charters,   p.   71,  enfranchisement  of  a  holding  in      | 
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right  of  llio  lord  is  now  confined  to  such  a  chattel  as 
the  custom  of  the  manor,  grown  into  a  law,  will  enable 
him  to  take  (k).  The  kind  of  chattel  which  may  be 
taken  for  a  heriot  varies  in  different  manors.  And  in 
some  cases  the  heriot  consists  merely  of  a  money 
payment. 


Joint  tenancy 
and  in 
common. 


All  kinds  of  estates  in  copyholds,  as  well  as  in  free- 
holds, may  be  held  in  joint  tenancy  or  in  common  ; 
and  an  illustration  of  the  unity  of  a  joint  tenancy 
occurs  in  the  fact,  that  the  admittance,  on  the  court 
rolls  of  a  manor,  of  one  joint  tenant,  is  the  admittance 
of  all  his  companions  ;  and  on  the  decease  of  any  of 
them  the  survivors  or  survivor,  as  they  take  no  new 
estate,  require  no  new  admittance  (Z).  The  jurisdiction 
of  the  Court  of  Chancery  in  enforcing  partitions  between 
joint  tenants  and  tenants  in  common  did  not  formerly 
extend  to  copyhold  lands  {m).  But  by  the  Copyhold 
Act  of  1841  (//.)  this  jurisdiction  was  extended  to  the 
partition  of  copyholds  as  well  as  freeholds. 


1 


En  franchise - 
nient  of 
copyholds. 


If  the  fee  simple  of  a  copyhold  tenement  be  con- 
veyed by  the  lord  to  the  tenant,  the  copyhold  tenure, 
with    all   its   incidents,    is    for   ever   extinguished  (o). 


villenage.     When  a  heriot  is  due 
from    a    freeholder    bj'    custom 
Heriot  (called  heriot  custom),  the  fact 

custom.  also  seems  to  point  to  a  heriot, 

yielded  by  a  former  tenant  in 
villenage,  which  has  remained 
the  lord's  customary  due  after 
the  enfranchisement  of  the 
holding.  See  ante,  pp.  44,  50, 
463,  and  note  (c) ;  1  Scriv.  Cop. 
437  sq..  3rd  ed.  ;  Williams  on 
Seisin,  App.  A.  By  the  custom 
of  the  manor  of  South  Tawton, 
otherwise  Itton,  in  the  county 
of  Devon,  heriots  are  still  due 
from  the  freeholders  of  the 
manor ;  Davicrell  v.  Protheroe, 
10  Q.  E.  20  ;  and  in  Sussex  and 
some  parts  of  Surrey  heriots  from 


freeholders  are  not  unfrequent. 
See  Lord  Zouche  v.  Dalbioc, 
L.  R.  10  Ex.  172  ;  Harrison  v. 
PoiveU,  10  Times  L.  R.  271  ;  ante, 
p.  58,  n.  (u). 

{k)  2  Watk.  Cop.  129 ;  see 
Westernv.Bailei/,  1897, 1  Q.  B.86. 

(I)  1  Watk.  Cop.  272,  277. 

(m)  Jape  v.  Morsliead,  6  Beav. 
213. 

[n)  Stat.  4  &  5  Vict.  c.  35, 
s.  85,  now  replaced  by  57  &  58 
Vict.  c.  46,  s.  87. 

(o)  1  Watk.  Cop.  362  ;  1  Scriv. 
Cop.  653.  Deeds  of  enfranchise- 
ment of  copyholds  in  Middlesex 
or  Yorkshire  must  be  duly  regis- 
tered ;  II.  V.  Registrar  for  Middle- 
sex, 21  Q.  B.  D.  655  ;  ante,  p.  212. 
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When  a  manor,  of  which  lands  were  held  by  copy,  was 
included  in  a  settlement,  it  was  usual  to  give  to  any 
tenant  for  life  thereunder,  a  power,  operating  under  the 
Statute  of  Uses  (jj),  to  convoy  the  fee  simple  so  as  to 
enfranchise  any  such  lands  (g).     And  the  Settled  I^and 
Act,  1882,  now  empowers  the  tenant  for  life  of  a  manor 
to  sell  and  convey  the  freehold  and  inheritance  of  any 
copyhold  or  customary  land,  parcel  of  the  manor,  either 
witli  or  AN'ithout  the  mines  and  minerals  thereunder, 
so  as  to  effect  an  enfranchisement  (r).     In  such  cases 
the  terms  of  the  enfranchisement  are  of  course  a  matter  ( 
of  agreement  between  the  parties.     But  by  the  Copy-  Compulsory 
hold  Act,  1852  (s),  now  replaced  by  the  Copyhold  Act,  ^j^^^^^t""'""" 
1894  (t),  the  enfranchisement  of  copyholds  {u)  was  made 
compulsory  at  the  instance  either  of  the  lord  or  llie 
tenant.     Under  the  present    Act,    the    compensation 
payable    to  the  lord  is  ascertained    by  valuation,  if 
the  parties  cannot  agree  thereon  (x).     And  if  the  en- 
franchisement be  at  the  instance  of  the  lord,  or  the 
compensation  amount  to  more  than  one  year's  improved 
value  of  the  land,  the  compensation  shall,  unless  the 
parties  otherwise  agree  or  the  tenant  desires  to  pay  a 
gross  sum,  be  an  annual  rent-charge  of  four  per  cent, 
of  the  amount  of  the  compensation  to  issue  out  of  the 
enfranchised  land  :    otherwise  the  compensation  shall 
be  paid  in  a  gross  sum  ])efore  the  completion  of  the 


(p)  Ante,  pp.  398—402. 

(q)  The  Copyhold  Act,  1841, 
now  replaced  in  this  respect  by 
the  Copyhold  Act,  1894,  Pt.  II., 
afforded  facilities  for  enfran- 
chisement wliere  tlie  lord  or 
tenant  was  not  entitled  to  the 
whole  estate  in  the  manor  or 
the  lantl  ;  stat.  4  &  5  Vict.  c.  35, 
S8.  56  sq.  ;  amended  by  G  &  7 
Vict.  c.  23  and  7  &  8  Vict,  c  55, 
ss.  4,  5,  anil  replaced  l)y  57  &  58 
Vict.  c.  41),  ss.  14--2(t. 

(/■)  Stat.  45  iV  4()  \'i((.  c.  :iS, 
ss.  3,  -H)  ;  sec  ante,  y]).  ['2:V  -12t). 

(fi)  ytat.  15  &  1(3  \'ict.  c.  51, 


amended  by  21  &  22  Vict.  c.  94  ; 
50  &  51  Vict.  c.  73. 

(0  Stat.  .57  &  58  Vict.  c.  4t). 

(»)  The  provisions  of  the  Acts 
as  to  compulsory  enfranchise- 
ment do  not  extend  to  copyholds 
for  lives  or  years,  where  the 
tenant  has  no  right  of  renewal 
{ante,  ]).  469),  or  to  manors  in 
which  the  Crown  has  any  estate 
or  interest  ;  stat.  .57  &  .58  Vict, 
c.  46,  s.  96,  replacin'.^  15  ^:  Hi 
Vict.  c.  51,  s.  4S. 

(:r)  Slat.  57  &  58  \  id.  c.  46, 
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enfranchisomeiil  (vy).  Provisio]!  is  nuidc  U)i'  charging 
the  enfranchised  lands  with  the  cost  of  enfranchise- 
ment (z).  Compulsory  enfranchisement  under  this  Act 
is  effected  by  an  award  of  the  Board  of  Agriculture  and 
Fisheries  (a)  ;  and  it  makes  the  land  to  be  of  freehold 
tenure,  discharged  from  any  estate  or  iiiterest  affecting 
the  manor,  irrespectively  of  the  extent  of  the  lord's 
estate  therein  or  of  the  validity  of  the  lord's  title  (b). 
Such  enfranchisement,  however,  does  not  affect  the 
rights  of  the  parties  in  the  mines  or  minerals  under 
the  land,  without  their  consent  (c)  ;  it  does  not  deprive 
the  tenant  of  any  commonable  right  to  which  ho  was 
entitled  in  respect  of  the  enfranchised  land  {d)  ;  and 
the  lord  is  to  be  entitled,  in  case  of  an  escheat,  to  the 
same  right  as  he  would  have  had  if  the  land  had  not 
Aoluiiiary  ^^oeu  enfranchised  (c).  This  Act  also  provides  for  the 
enfranchise-    voluntary  enfranchisement  of  copyhold  lands   to  be 

luent  under        „„  .  .      , 

Copyhold  effected  with  the  consent  of  the  Board  of  Agriculture 
Aet,  1894.  jjj^^i  Fisheries  by  such  a  deed  as  would  be  proper  on 
an  enfranchisement  by  a  lord  seised  of  the  manor  in 
fee(/),  and  on  such  terms  of  compensation  specified 
in  the  Act  as  may  be  agreed  on  between  the  lord  and 
th(i  tenant  (g).  Such  voluntary  enfranchisement  has 
the  same  effect  as  compulsory  enfranchisement  under 
this    Act  {h).     The    Act    further    provides    for    the 

(y)  Sect.  8.  s.  22,  replacing   15  &   16  A'ict. 

(z)  Sect.  36,  replacing  15  &  16  c.  51,  s.  45. 
Vict.  c.  51,  s.  32  ;   21  &  22  Vict.  (e)  Stat.  57  &  58  Vict.  c.  46, 

c.  94,  ss.  21  sq.  ;   50  &  51  Vict.  s.  21   (1  b),  replacing  50  &  51 

c.  73,  s.  23.  Vict.   c.   73.   ss.   4,  5.     Enfran- 

(a)  Stat.  57  &  58  Vict.  c.  46,  chisement  by  ordinary  convey- 

s.   10,  replacing  21   &  22  Vict.  ance  of  the  fee  simple  from  the 

c.  94,  s.  10  ;  52  &  53  Vict.  c.  30,  lord   to   the   tenant   causes   the 

s.  2  ;   see  ante,  p.  143,  n.  (d).  tenant  to  hold  the  land  of  the 

{b)  See  stat.  57  &  58  Vict.  c.  lord  of  whom  the  enfranchising 

40,   ss.    21,    26    (3,   4),    38,    61  ;  lord  held  it  before  ;   anfc,  p.  39  ; 

and  Kerr  v.  Puwson,  25  Beav.  Elton  on  Copyholds,  289. 
394,  decided  on  the  former  Act.  (/)  Ante.  p.  480. 

(c)  Sect.  23,  replacing  15  &  16  ('j)  Stat.  57  &  58  Vict.  c.  46, 
Vict.  c.  51,  s.  48  ;   21  &  22  Vict.  ss.  14—18. 

c.  94,  s.  14.  (/')  Sec    (Uitc,    p.   490,  n.   (b), 

(d)  Stat.  57  &  5S  Xkt.  c.  46,       and  the  three  succcctling  notes. 
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oximguishment,  at  thoiiistaiicoof  cither  lord  or  (ciiaiil,  Kxtiiigui.sh- 
of  any  heriot,  quit  rent,  free  rent,  or  other  manorial '"^"^ '!^ 

•^  -■•  .  manorial 

incident  whatsoever  affecting  any  land,   freehold  as  incidents', 
well  as  copyhold  (i). 

(»)  Stats.  57  &  58  Vict.  c.  4G,  repealed  by  and  not  re-eiuuted 

ss.  2,  94,  replacing  50  &  51  Vict.  in  the  Copyhokl  Act,  1894,  for 

c.  73,  p.  7  ;   21  <fc  22  Vict.  c.  94,  the  commutation   of  the  lord's 

s.  7  ;    15  &  16  Vict.  c.  51,  s.  27.  manorial  rights  over  his  copv- 

The   Copyhold   Act,    1841,   con-  holds, 
tained    provisions,    which    -were 
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OF    THE    ALIENATION    OF    COPYHOLDS. 


Customary 
Coiut. 


The  mode  in  which  the  ahenation  of  copyholds  is 
at  present  effected,  so  far  at  least  as  relates  to  trans- 
actions inter  vivos,  still  retains  much  of  the  simplicity, 
as  well  as  the  inconvenience,  of  the  original  method  in 
which  the  ahenation  of  these  lands  was  first  allowed  to 
take  place.  The  copyholder  sin-renders  the  land  mto 
the  hands  of  his  lord,  who  thereupon  admits  the  aUenee. 
For  the  purpose  of  effecting  these  admissions,  and  of 
informing  the  lord  of  the  different  events  happening 
within  his  manor,  as  well  as  for  settling  disputes,  it 
was  formerly  necessary  that  his  Customary  Court,  to 
which  all  the  copyholders  were  suitors,  should  from 
time  to  time  be  held.  The  copyholders  present  at 
this  Court  were  called  the  homage ;  a  word  equally 
used  to  denote  the  body  of  freeholders  present  at  a 
Court  Baron  (a).  In  order  to  form  a  Court,  it  was 
formerly  necessary  that  two  copyholders  at  least 
Courts  may  should  be  present  {h).  But,  in  modern  times,  the 
Av*ithout  the  holding  of  Courts  having  degenerated  into  httle  more 
than  an  inconvenient  formahty,  it  has  been  provided 
by  the  Copyhold  Acts,  1841  and  1894,  that  Customary 
Com-ts  may  be  holden  without  the  presence  of  any  copy- 
holder ;  but  no  proclamation  made  at  any  such  Courts 
shall  affect  the  right  or  interest  of  any  person  not 
present,  unless  notice  thereof  shall  be  duly  served  on 
him  within  one  month  {c).    But  where,  by  the  custom 


Homage. 


presence  of 
any  copy- 
holder. 


(a)  J«/c,  pp.  400, 407  ;  1  iScriv. 
Cup.  7. 

(6)  1  !Scriv.  Cop.  2S9. 


(c)  Stat.  4  &  5  Vict.  c.  .3.5, 
s.  80,  now  replaced  by  57  &  58 
Vict.  c.  40,  s.  82. 
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of  any  manor,  the  lord  is  authorised,  with  the  consent 
of  the  homage,  to  grant  any  common  or  waste  lands  of 
the  manor,  the  Com't  must  bo  duly  summoned  and 
holden  as  before  (d).  No  Court  can  lawfully  be  held 
out  of  the  manor  ;  but  by  immemorial  custom.  Courts 
for  several  manors  may  be  held  together  within  one 
of  them  (e).  In  order  that  the  transactions  at  the 
Customary  Court  may  be  preserved,  a  book  is  pro- 
vided, in  which  a  correct  account  of  all  the  proceedings 
is  entered  by  a  person  duly  authorised.  This  book,  or 
a  series  of  them,  forms  the  court  rolls  of  the  manor,  cvmrt  rolU. 
The  person  who  makes  the  entries  is  the  steward  ;  and  steward, 
the  court  rolls  are  kept  by  him,  but  subject  to  the  right 
of  the  tenants  to  inspect  them  (/).  This  officer  also 
usually  presides  at  tlie  Court  of  the  manor. 

Before  adverting  to  alienation  by  surrender  and  GlraMts. 
admittance,  it  will  be  proper  to  mention,  that,  whenever 
any  lands,  which  have  been  demisable  time  out  of 
mind  by  copy  of  court  roll,  fall  into  the  hands  of  the 
lord,  he  is  at  liberty  to  grant  them  to  be  held  ])Y  copy 
at  his  will,  according  to  the  custom  of  the  manor,  under 
the  usual  services  (g).  These  grants  may  be  made  by 
the  lord  for  the  time  being,  whatever  be  the  extent  of 
his  interest  {h),  so  only  that  it  be  lawful :  for  instance, 
by  a  tenant  for  a  term  of  life  or  years.  But  if  the  lord,' 
instead  of  granting  the  lands  by  copy,  should  once 
make  any  conveyance  of  them  at  the  common  law, 
though  it  were  only  a  lease  for  years,  his  power  <o 
grant  by  copy  would  for  ever  be  destroyed  (i).  The 
steward,  or  his  deput}',  if  duly  authorised  so  to  do,  nuiy 
also  make  grants,  as  well  as  Iho  lord,  whoso  servant 
he    is  (fc).     It    was    fonncrly    doublful    whcOicr    the 

{d)  Stats.  4  &  5  Vict.  c.  35,  s.  (/()  Doc  d.  ]i(ii/cr  v.  StricUainl. 

91  ;  57  &  58  Vitt.  o.  40,  ss.  82  (2),  2  (^  H.  7!)2. 
83.  (')  1  Watk.  Cop.  37.     Sec  tixi 

(f)  1  ScTiv.  Cop.  0.  stats.  .5(1  vV  51  \i(t.  c.  73,  s.  (i ; 

(/)  Ibid.  587,  588.  57  &  58  Viit.  c  40,  s.  81. 

(q)  1  Watlv.  C..p.  33  ;    1  S<iiv.  (Ic)   1  Watk.  Cop.  2it. 

Cop.  Ul. 
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Oiants  may  steward  or  his  deputy  could  make  grants  of  copyholds 
ouroUhT^^  ^^^^^  out  of  the  manor  (Z).  But  by  the  Copyhold 
manor.  Acts,  1841  and  1894  (//i),  such  grants  may  be  made  out 

of  the  manor  by  the  lord,  the  steward,  or  the  deputy 

steward. 


Alienation  by  When  a  copyholder  is  desirous  of  disposing  of  liis 
lands,  the  usual  method  of  alienation  (n)  is  by  surrender 
of  the  lands  into  the  hands  of  the  lord  (usually  through 
the  medium  of  his  steward),  to  the  use  of  the  alienee 
and  his  heirs,  or  for  any  other  customary  estate 
which  it  may  be  wished  to  bestow.  This  surrender 
generally  takes  place  by  the  symbolical  delivery  of  a 
rod,  by  the  tenant  to  the  steward.     It  may  be  made 

In  Court.  either  in  or  out  of  Court.  If  made  in  Court,  it  is  of 
course  entered  on  the  court  rolls,  together  with  the 
other  proceedings  ;  and  a  copy  of  so  much  of  the  roll 
as  relates  to  such  surrender  is  made  by  the  steward, 
signed  by  him,  and  stamped  like  a  purchase  deed  ;  it 
is  then  given  to  the  purchaser  as  a  muniment  of  his 

Out  of  Court.  1  itie  (o).  If  the  surrender  should  be  made  out  of  Court, 
a  memorandum  of  the  transaction,  signed  by  the 
parties  and  the  steward,  is  made  in  writing,  and  duly 
stamped  as  before  (j)).  In  order  to  give  effect  to  a 
surrender  made  out  of  Court,  it  was  formerly  necessary 

rre.sentment,  that  due  mention,  or  idresentmeni,  of  the  transaction, 
should  be  made  by  the  suitors  or  homage  assembled 
at   the  next,   or,   liy   special  custom,  at   some  other 

(/)  1  Watk.  Cop.  30.  the  stamp  duty  on  a  memoran- 

(/w)  Stat.  4  &  5  Vict.  c.   35,  dum  of  a  sun-ender  if  made  out 

is.  87,  now  replaced  by  57  &  58  of  Court,  or  on  the  copy  of  court 

A'ict.  c.  46,  s.  83.  roll   if   made   in    Court,   is   the 

(«)  For  a   case   of   copyholds  same  as  on  the  sale  or  mortgage 

passing    by    customary    bargain  of   a  freehold   estate    (see    post, 

and  sale  with  the  lord's  licence,  Part  IV.  Ch.  XL,  and  Part  VI.) ; 

see  Doe  d.  Carlisle  v.  Toivns,  2  but  if  not  made  on   a  sale  or 

B.  &  Ad.  585.  mortgage,  the  duty  is  IO5.,  stat. 

(o)  A  form  of  such  a  copy  of  54  &  55  Vict.  c.  39,  1st  schedule, 

court  roll  will  be  found  in  Ap-  tit.    Copyhold    and    CJustomarv 

pendix  (D).  Estates,  replacing  stat.  33  &  34 

(p)  By  the  Stamp  Act.    1801,  Vict.  c.  07,  to  the  same  effect. 
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subsequent  Court  (q).  And  in  this  manner  an  entry  of 
the  surrender  appeared  on  the  court  rolls,  the  steward 
entering  the  presentment  as  part  of  the  business  of 
the  Court.  But  by  the  Copyhold  Act,  1894  (replacing  now  unnt-cos- 
the  Act  of  1841),  every  surrender,  which  the  lord  is  ^*''''" 
compellable  to  accept  or  accepts,  shall  be  entered  on 
the  court  rolls  ;  and  an  entry  so  made  shall  be  as  valid 
as  an  entry  made  in  pursuance  of  a  presentment  by 
the  homage  (r).  Bo  that  in  this  case,  the  ceremony 
of  presentment  is  now  dispensed  with.  When  the  sur- 
render has  been  made,  the  surrenderor  still  continues 
tenant  to  the  lord,  until  the  admittance  of  the  surren- 
deree.    The    surrenderee    acquires    by    the    surrender  Nature  of 

■        fi      ' 
merely  an  inchoate  righl,  to  l)e  perfected  by  atlniit- J""J"[JJ'[^'' "^ 

tance  (.s).     This  right  was  formerly  inalienalde  at  law,  admittance, 
even  by  will,  until  rendered  devisable  by  the  Wills 
Act,  1837  (i)  ;    but,  like  a  possibility  in  the  case  of 
freeholds,  it  might  always  ))e  released,  by  deed,  to  the 
tenant  of  the  lands  (?/). 

A  surrender  of  copyholds  might  always  be  made  by  Surrender  to 

.      J,  i"  i  •         -J"       i>  1  ^        •     tlie  use  of  a 

a  man  to  the  use  oi  his  wiie,  tor  such  a  surrender  is  ^^,ifp 

not  a  direct  conveyance,  but  operates  only  through 

the  instrumentality  of  the  lord  {v).     And  a  valid  sur-  Surrender 

render  might  at  any  time  be  made  of  the  lands  of  a  "/jj^^yi'lp 

married  woman,   by  her  husband  and  herself ;    she 

being  on  such  surrender  separately  examined,  as  to 

her  free  consent,  by  the  steward  or  his  deputy  (jr). 

Since  the  Vendor  and  Purchaser  Act,  1S74  (//),  where  Mani,.,! 

any  copyhold   hereditament  is  vested  in  a  married  ^^"J'^"*  '"^"^^ 

(q)  I  Walk.  Cop.  79  ;   1  Scriv.       85.3.  Sf).''). 
Cop.  277.  (t)  7  Will.  1\'.  &  1  Vi(  (.  c  liti, 

(/•)  Stat.  r,i  &■  r,s  Vict.  c.  40,     s. :{. 

s.  85,  replacing  -1  &  5  Vict.  c.  35,  (u)  Kite  and  Queinloti'-s  cane, 

s.  8(t.  4  Hep.  25  a  ;  Co.  Litt.  (M)  a. 

(«)  Doed.ToJiel(l\'.ToJi>lJ,\\  ('')  Co.    (oj..    s.    35;     Tracts, 

Ea.st,  24t>,  10  K.  11.  49C  ;  Jiex  v.  p.  7«l. 

Dawp  Jane  St.  John  Mildmaif,  (x)  1  Watk.  Cup.  0.3. 

r>  li.  &  Ad.  254  ;   J)op  d.  ]\rmlif  (y)  Stat.  .37  &  .38  Vict,  c  7S. 

V.  I/rtH'Cf,  7  A.  &  K.  I!»5  ;  llopkiii-  .s.  (>,  now  replaced   l>y  5il  A   .^7 

son  V.  Chawlinhiin.  liMlS,  I   Cli.  Vict,  c  53,  8.  10. 
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woman,  as  a  bare  trustee  [z],  she  may  surrender  the 

same  as   if  she  were  a  /erne  sole.     And   under  the 

Copyholds,     Married  Women's  Property  Act,  1882  {a),  a  married 

wife's  sepa-     woman  may  dispose  of  copyholds,  which  belong  to  her 

rate  property.  ^^  Y\er  Separate  property  by  virtue  of  that  Act,  in  the 

same  manner  as  if  she  were  a/e??je  sole. 


Admittance, 


Admittance 
may  now  be 
had  out  of 
the  manor. 


Alienation 
bv  will. 


When  the  surrender  has  been  made,  the  surrenderee 
has,  at  any  time,  a  right  to  procure  admittance  to  the 
lands  surrendered  to  his  use  ;  and,  on  such  admittance, 
he  becomes  at  once  tenant  to  the  lord,  and  is  bound  to 
pay  him  the  customary  fine  {b).  This  admittance  is 
usually  taken  immediately  {c)  :  but,  if  obtained  at  any 
future  time,  it  will  relate  back  to  the  surrender ;  so 
that,  if  the  surrenderor  should,  subsequently  to  the 
surrender,  have  surrendered  to  any  other  person,  the 
admittance  of  the  former  surrenderee,  even  though  it 
should  be  subsequent  to  the  admittance  of  the  latter, 
will  completely  displace  his  estate  {d).  Formerly  a 
steward  was  unable  to  admit  tenants  out  of  a  manor  {e)  ; 
but  by  the  Copyhold  Act,  1894  (replacing  the  Act  of 
1841),  a  valid  admittance  may  be  made,  either  by  the 
lord,  his  steward,  or  deputy,  out  of  the  manor,  without 
holding  a  Court,  and  ^vithout  any  presentment  of  the 
surrender,  in  pursuance  of  which  admission  may  have 
been  granted  (/).  Admittance  may  also  be  implied 
from  the  lord's  accepting  quit  rents  from  a  person 
paying  them  as  heir  of  or  surrenderee  from  a  former 
copyhold  tenant  [g). 

The  alienation  of  copyholds  by  will  was  formerly 
effected  in  a  similar  manner  to  ahenation  inter  vivos. 


{z)  See  mite,  p.  326,  n.  (r). 

(a)  Stat.  45  &  46  Vict.  c.  75, 
ss.  1  (sub-s.  1),  2,  5;  see  ante, 
pp.  322—325. 

(b)  See  Be  Thames  Tunnel,  dc, 
Act,  1908,  1  Ch.  493,  499. 

(c)  See  Appendix  (D). 

(d)  1  Watk.  Cop.  103. 

(e)  Doe  d.  Leach  v.  WJiitaler, 


5  B.  &  Ad.  409,  435;  Doe  d. 
Gidteridge  v.  Scncerhy,  7  C.  B! 
N.  S,  599. 

(/)  Stat.  57  &  58  Vict.  c.  4G, 
s.  84,  replacing  4  &  5  Vict.  c.  35. 
ss.  88,  90. 

{g)  Ecclesiastical  Commrs.  v. 
Parr,  1894,  2  Q.  B.  420. 
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It  was  necessary  that  the  tenant  who  wished  to  devise 
his  estate  should  first  make  a  surrender  of  it  to  the  use 
of  his  will.  His  will  then  formed  part  of  the  surrender, 
and  no  particular  form  of  execution  or  attestation  was 
necessar3^  The  devisee,  on  the  decease  of  his  testator, 
was,  until  admittance,  in  the  same  position  as  a  sur- 
renderee [h).  By  a  statute  of  Geo.  III.  (i),  a  devise  of 
copyholds,  without  any  surrender  to  the  use  of  the 
will,'  was  rendered  as  vahd  as  if  a  surrender  had  been 
made  [j).  The  Wills  Act,  1837,  requires  that  wills 
of  copyhold  lands  shall  be  executed  and  attested  in 
the  same  manner  as  wills  of  freeholds  {k).  But  a  sur- 
render to  the  use  of  the  will  is  still  unnecessary  ;  and 
a  surrenderee,  or  devisee,  who  has  not  been  admitted, 
is  now  empowered  to  devise  his  interest  (i).  Formerly, 
the  devisee  under  a  will  was  accustomed,  at  the  next 
Customary  Court  held  after  the  decease  of  his  testator, 
to  bring  the  will  into  Court  :  and  a  presentment  was  Pivsyutmeni 
then  made  of  the  decease  of  the  testator,  and  of  so  "^  ^^ '  ' 
much  of  his  will  as  related  to  the  devise.  After  this 
presentment  the  devisee  was  admitted,  according  to 
the  tenor  of  the  will.  But  since  the  Copyhold  Act  of  now  uimcccs- 
1841,  the  mere  delivery  to  the  lord,  or  his  steward,  or^'"-^' 
deputy  steward,  of  a  copy  of  the  will,  has  been  sutliciont 
to  authorise  its  entry  on  the  court  rolls  without  the 
necessity  of  any  presentment  ;  and  the  devisee  niay 
be  admitted  at  once  {m). 

Sometimes,  on  the  decease  of  a  tenant,  no  piisun  i[  no  ihtsou 
comes  in  to  be  admitted  as  his  heir  or  devisee.     In  this  ji'j'i^u'i""'''' 
case  the  lord,  after  making  due  proclamation  at  three  loixl  may 
consccuti\  o  Courts  of  tht!  manor  for  any  person  having  qicousquc. 

{k)   Waincivri'jht   v.    ElirclL    I  c.  20,  ss.  2,  3,  4.  "».  !> ;   .src  niifr, 

Mad.  027  ;    rkilUps  v.  Phillips,  ]).  217  ;   (larlnnd  v.  Maul,  ]..  11. 

1  My.  &  K.  Oil),  (i04.  0  Q.  13.  441. 

(«•)  55  Cico.   111.  c.   192,   12tU  (0  Sett.  3. 

Julj;,  1815.  (w)  Slat.  4  &  5  Viot.  c  :J5, 

(j)  Doc  d.  Ndhcrcolc  \.  /I'utlc,  ss.  SH,  80.  W,  now  iT]ila«.T(l  by 

5  H.  i"v:  A.  492.  57  t^L  5!S  \  iel.  c.  l<i,  b.s.  81,  ^o. 

(A:)  Stat.  7  Will.  1\.  &   1  \R't. 

W.K.i'.  o'l 
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right  to  tlio  premises  to  claim  the  same  and  be  admitted 
thereto,  is  entitled  to  seize  the  lands  into  his  own  hands 
quousquc,  as  it  is  called,  that  is,  until  some  person 
claims  admittance  {n)  ;  and  by  the  special  custom  of 
some  manors,  he  is  entitled  to  seize  the  lands  absolutely, 
riovisiun  in  But  as  this  right  of  the  lord  might  be  very  prejudicial 
infants  "mar-  ^^  infants,  married  women,  and  lunatics  entitled  to 
l'*^^  ■^y^'"^"'  admittance  to  any  copyhold  lands,  in  consequence  of 
their  inabiUty  to  appear,  special  provision  has  been 
made  by  Act  of  ParHament  for  the  vicarious  admission 
of  such  persons,  securing  to  the  lord  his  proper  fine, 
and  prohibiting  any  absolute  forfeiture  of  the  lands 
for  the  neglect  or  refusal  of  any  infant,  married 
woman,  or  lunatic  so  found  by  inquisition  to  come 
in  and  be  admitted,  or  to  pa}'  the  line  imposed  on 
admittance  (o). 

statute  uf  Although  mention  has  been  made  of  surrenders  to 

Uses  dues  not  ^/,(,  ^^^^  gf  ^j^y  Surrenderee,  it  must  not  therefore  be 

apply  to  ' 

copyholds.  supposed  that  the  Statute  of  Uses  (j?)  has  any  appli- 
cation to  copyhold  lands.  This  statute  relates  ex- 
clusively to  freeholds.  The  seisin  or  feudal  possession 
of  all  copyhold  land  ever  remains,  as  we  have  seen  (q), 
vested  in  the  lord  of  the  manor.  Notwithstanding 
that  custom  has  given  to  the  copyholder  the  enjoy- 
ment of  the  lands,  they  still  remain,  in  contemplation 
of  law,  the  lord's  freehold.  The  copyholder  caimot, 
therefore,  simply  by  means  of  a  sm'render  to  his  use 
from  a  former  copyholder,  be  deemed,  in  the  words  of 
the  Statute  of  Uses,  in  lawful  seisin  for  such  estate  as 
he  has  in  the  use  ;  for  the  estate  of  the  surrenderor 
is  customary  onh',  and  the  estate  of  the  surrenderee 

(ii)  1  Watk.  Cop.  234  ;  1  Scriv.  Doc  d.  Twining  v.  Muscott,  12 

Cop.  355  ;  Doe  d.  Bovcr  \.  True-  51.   &  W.   832,  842  ;    Dimes  v. 

man,  1  B.  &  Ad.  736.     See  Ecdc-  Grand  Junction  Canal  Company, 

siaslical  Commrs.  v.  Parr,  1894,  9  Q.  B.  469,  510. 

2  Q.  B.  420.  (p)  Stat.  27  Hen.  MIL  c.  10  ; 

(o)  Stats.    11    Ceo.    IV.    &    1  ante,  p.  175. 

Will.   IV.   c.   65,   ss.   3—9  ;    53  {q)  Ante,  p.  473. 
Vict.  c.  5,  ss.  116,  125,  126.     See 
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camiol,  con:^(j({uently,  be  gruater.     Custom,  however, 
Iiaid  now  lendeied   the   title  of  the  copyholder  quite 
independeut  of  that  of  his  lord.     When  a  surrender 
of  copyholds  is  made  into  the  hands  of  the  lord  to 
the  use  of  any  person,  the  lord  is  now  merely  an  instru- 
ment for  carrying  the  intended  alienation  into  effect  ; 
and  the  title  of  the  lord,  so  that  he  be  lord  de  facto,  is 
quite  immaterial  to  the  validity  either  of  the  surrender 
or  of  the  subsequent  admittance  of  the  surrenderee  (r). 
But  if  a  surrender  should  be  made  for  one  person  to 
the  use  of  another  upon  truat  for  a  third,  the  High  Ti-usta. 
Court  of  Justice  would  exercise  the  same  jurisdiction 
o^-er  the  surrenderee,  in  compelhng  him  to  perform 
the  trust,  as  it  would  in  the  case  of  freeholds  Aested  in 
a  trustee.     And  when  cop^'hold  lands  form  the  subject  Scttlemcuts. 
of  settlement,  the  usual  plan  is  to  surrender  them  to  the 
use  of  trustees,  as  joint  tenants  of  a  customary  estate 
in  fee  simple,  upon  such  trusts  as  ^Yill  effect,  in  equity, 
the  settlement  intended.     The  trustees  thus  become 
the  legal  copyhold  tenants  of  the  lord,  and  account 
for  the  rents  and  prolits  to  the  persons  beneficially 
entitled.     The  ecpiitablc  estates  which  are  thus  created 
are  of  a  similar  nature  to  the  equitable  estates  in  free- 
holds, of  which  we  have  already  spoken  {s)  ;    and  a 
trust  for  the  separate  use  of  a  married  woman  might  f^cpaiaic  use. 
be  created  as  well  out  of  copyhold  as  out  of  freehold 
lauds  (/).     And  implied,  as  well  as  express  trusts  of  Implicl 
copyholds  are  ecjually  enforceable  in  equity  as  in  the  i,.,j,\huia>. 
case  of  freeholds  (2/).     An  equitable  estate  tail  in  copy-  iMiuitHi.l.- 
holds  may  be  barred  by  deed,  in  the  sajne  manner  in  lij^^.^^. lJu^.^.^,^^ 
every  respect  as  if  tiie  lands  had   been  of  freehold ''X  il^d. 
tenure  (r).     But  the  deed,  instead  of  being  inrolled  in 
the  Court  of  Chancery  or  the  Supreme  Court  (.r),  must 
be  entered  on  the  court  rolls  of  the  manor  (//).     And 

(r)  1  Walk.  Top.  74.  (r)  Sec  ufik,  p.  IW. 

(s)  Ante,  p.  182  w/.  (Jr)  Stat.  3  &  4  Will.  IV.  v.  71, 

(0  Sec  ante,  p.  :US.  s.  ^i-     See  anlr,  p.  l(Xt. 

(a)  Ante,  p.  161.  (y)  Sect.    53.       It    Ivua    been 
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if  there  bo  a  protector,  and  lie  consent  to  the  disposition 
by  a  distinct  deed,  such  deed  must  be  executed  by  him 
either  on,  or  any  time  before,  the  day  on  which  the 
deed  barring  the  entail  is  executed ;  and  the  deed 
of  consent  must  also  be  entered  on  the  court 
Devolution  of  rolls  [z).  Upon  the  death -of  a  sole  trustee  of  copyholds, 
m/death*'  being  the  tenant  on  the  court  rolls,  his  estate,  if  of 
of  trustee.  inheritance,  does  not  devolve  upon  his  personal  repre- 
sentatives, according  to  the  law  now  governing  the 
devolution  of  a  similar  interest  in  freeholds,  but  Avill 
pass  to  his  heir  or  devisee  (a).  But  under  the  Land  ■ 
Oi  cestui  que  Transfer  Act,  1897  (b),  the  estate  of  a  cestui  que  trust 
of  copyholds  entitled  in  fee  devolves  on  his  death  to 
his  personal  representatives  in  trust,  subject  to  his 
debts,  for  his  heir  or  devisee,  in  the  same  manner  as  a 
like  equitable  estate  in  freeholds  (c).  Equitable  estates 
of  inheritance  in  copyhold  lands  descend  beneficially, 
on  the  tenant's  death  and  intestacy,  to  his  customary 
heir  according  to  the  custom  prevailing  in  the  manor 
of  which  the  lands  are  held  ;  unless  the  custom  be 
specially  confined  to  the  tenant  on  the  court  rolls  {d). 


Equitable  As  the  Owner  of  an  equitable  estate  has,  from  the 

bcsurren-^^  nature  of  his  estate,  no  legal  rights  to  the  lands,  he 
dered.  is  not  himself  a  copyholder.     He  is  not  a  tenant  to 


decided,  contrary  to  the  prevalent 
impression,  that  the  entry  must 
be  made  \vithin  six  calendar 
months ;  Honyicood  v.  Forster, 
30  Beav.  1  ;  Gibbons  v.  Snnpe,  32 
Beav.  130,  1  De  G.  J.  &  S.  621  ; 
Green  v.  Paterson,  32  Ch.  D.  95. 

(s)  Stat.  3  &  4  AVill.  1\.  c.  74, 
s.  53. 

(rt)  Stats.  57  &  58  Vict.  c.  46, 
s.  88  ;  50  &  51  Vict.  c.  73,  s.  45, 
repeaimg  44  &  45  Vict.  c.  41, 
s.  30,  as  to  copyholds  ;  see  ante, 
p.  193;  Re  Mills'  Trusts,  37 
Ch.  D.  312,  40  Ch.  D.  14. 

(6)  Stat.  60  &  61  Vict.  c.  65, 
s.  1  (4). 

(f)  lie  Soimrvilh   ci-    Turner's 


Contract,  1903,  2  Cli.  583  ;    sec 
ante,  pp.  192,  220—227,  484. 

{d)  Trash  v.  ^yood.  4  ily.  &  Cr. 
324  ;  Re  Hudson,  1908, 1  Ch.  655  ; 
see  ante,  pp.  468,  485.  But  in 
the  case  of  an  executory  trust  of 
copyholds  for  the  heir  of  some 
particular  person  as  a  purchaser, 
the  heir  at  common  law  will  be 
entitled  ;  Roberts  v.  Dixwell,  1 
Atk.  607,  610  :  Re  Hudson,  1908, 
1  Ch.  660—662,  665.  The  same 
rule  applies  to  freehold  lands, 
subject  to  the  custom  of  gaA-el- 
kind  or  borough  English  ;  sec 
Rolley  V.  Folic ij,  31  Beav.  363  ; 
Garland  v.  Beverley,  9  Ch.  D. 
213  ;  ante,  pp.  58—60,  186. 
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the  lord  :    this  position  is  filled  by  his  trustee.     The 
trustee,   therefore,  is   admitted  and  may  surrender ; 
but  the  cestui  que  trust  cannot  adopt  these  means  of 
disposing  of  his  equitable  interest  (e).     To  this  general  Exceptions, 
rule,   however,   there   have   been  admitted,   for  con- 
venience' sake,  two  exceptions.     The  first  is  that  of  a 
tenant  in  tail  whose  estate  is  merely  equitable  :  by  the  Tenant  of 
Fines  andEecoveries  Act,  1833  (/),  the  tenant  of  a  merely  estate  tall 
equitable  estate  tail  is  empowered  to  bar  the  entail,  may  bar 

entail  bv 

either  by  deed  m  the  manner  above  described,  or  by  surrender, 
surrender  in  the  same  manner  as  if  his  estate  were 
legal  {(/).  The  second  exception  relates  to  married 
women,  it  being  provided  by  the  same  Act  (//)  that 
whenever  a  husband  and  wife  shall  surrender  any  Husband  and 
copyhold  lands  in  which  she  alone,  or  she  and  her  smrende^ 
husband  in  her  right,  may  have  any  equitable  estate  wife'.s  equit- 
or  interest,  the  wife  shall  be  separately  examined  in 
the  same  manner  as  she  would  have  been,  had  her 
estate  or  interest  been  at  law  instead  of  in  equity 
merely  (i)  ;  and  every  such  surrender,  when  sucli 
examination  shall  be  taken,  shall  be  l)inding  on  tlie 
mai'ried  woman  and  all  poi-sons  claiming  under  her  ; 
and  all  surrenders  previously  made  of  lands  similarly 
circumstanced,  where  the  wife  shall  have  been  sepa- 
rately examined  by  the  person  taking  the  surrender, 
are  thereby  declared  to  be  good  and  valid.  But  these 
methods  of  conveyance,  though  tolerated  by  the  law, 
aro  not  in  accordance  with  principle  ;  for  an  equitable 
estate  is,  strictly  speaking,  an  estate  in  the  contempla- 
lion  of  equity  only,  and  has  no  existence  anywhere  else. 
As,  therefore,  an  equitable  estate  fail  in  copyholds 
may  ])ro])erly  be  barred  by  a  deed  entered  on  ihe  court 
rolls  of  the  manor,  so  an  ecjuitable  estate  or  interest  in 

(e)  1  Scriv.  Cop.  262.     No  fine  s.  nO. 
can  be  exacted   by  ttie  lord  in  (g)  See  aiilf.  ]>.  4.SI. 

respect  of  .any  deV(.luti«>n  of  the  (li)  Stat.  :?  vV   \  Will.  IV.  r.  7«. 

equitable  estate  ;    llall  w  Ihoin-  s.  !Ht. 
hii,  :};">  ("ii.  1>.  042.  (()  See  (//(/'.  p.  t'.t'>. 

■(/)  Stat.  :]&  4  Will.  IV.  e.  74. 
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copyliold,^  })elonging  lo  a  maijicd  woman  was  moro 
))ro])ei'ly  conveyed  by  a  deed,  executed  with  her 
liushand's  concuiTence,  and  acknowledged  by  her  in 
the  same  manner  as  if  the  lands  were  freehold  (/;). 
And  the  Fines  and  Eecoveries  Act,  by  which  this 
mode  of  conveyance  is  authorised,  does  not  require 
that  such  a  deed  should  be  entered  on  the  court  rolls. 
If  a  married  woman's  equitable  estate  in  copyholds 
belong  to  her  for  her  separate  use,  or  as  her  separate 
property  under  the  Married  Women's  Property  Act, 
1882,  she  may  dispose  thereof  in  the  same  manner  as 
if  she  were  a  feme  sole  [l). 

rvoniaiiulcrs.  Copyhold  Bstatos  admit  of  remainders  analogous  to 

those  which  may  be  created  in  estates  of  freehold  (w). 
And  when  a  surrender  or  devise  is  made  to  the  use 
of  any  person  for  life,  with  remainders  over,  the 
admission  of  the  tenant  for  life  is  the  admission  of 
all  persons  having  estates  in  remainder,  unless  there 
be  in  the  manor  a  special  custom  to  the  contrary  (n). 
A  vested  estate  in  remainder  is  capable  of  ahenation 
by  the  usual  mode  of  surrender  and  admittance  (o). 

Contingent      Contingent  remainders  of  copvholds  have  alwavs  had 

remainders.  r^  -^  •  t\i 

this  advantage,  that  they  have  never  been  liable  to 
destruction  by  the  sudden  determination  of  the  par- 
ticular estate  on  which  they  depend.     The  freehold,  5 
vested  in  the  lord,  is  said  to  be  the  means  of  pre- 
serving such  remainders  until  the  time  when  the  par-   5 
ticular  estate  would  regularly  have  expired  (jj).      In   [ 
this  respect  they  resemble  contingent  remainders  of 
equitable  or  trust  estates  of  freeholds,  as  to  which  we 

(h)  Stat.  3  &  4  Will.  IV.  c.  74,  Dr.  &  S.  310.     See,  however,  as 

s.  77  ;  see  Cmier  v.  Carter,  189C,  to  the  reversioner.  Beg.  v.  Lady 

1  C'h.  62  ;   ante,  p.  315.  0/  the  Manor  of  DuUingltam.  8 

(I)  See  ante,  pp.  318—327.  A.  &  E.  858. 

(in)  »See  ante,  pp.  347.  361.  (o)  1  Watk.  Cop.  59;   1  Scriv. 

(h)  1  Watk.  Cop.  276  ;  Doe  d.  Cop.  168. 
Winder  v.  Laives,  7  A.  &  E.  195  ;  (p)  Feame  C.  R.  319  ;  1  Watk. 

Smith  V.  GJasscocl;  4  C.  B.  N.  S.  Cop.   196  ;    1   Scriv.  Cop.  477  ; 

357;    RandfieU  v.  Bandfield,   1  P/cAersj///;  v.  (?;•«»/,  30  Beav.  352. 
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have  seen  that  the  legal  seisin,  vested  in  the  irustees,  // 
preserves  the  remainders  from  destruction  (q).  But  if  f( 
the  coniingent  remainder  bo  not  ready  to  come  into 
possession  the  moment  the  particular  estate  woidd 
naturally  and  regularly  have  expired,  such  conlingrnt 
remainder  will  fail  altogether  (r)  ;  unless  it  should  have 
been  created  after  the  Contingent  Remainders  Act, 
1877  (s),  and  would  have  been  valid,  if  created  as  an 
executory  limitation  ;  in  which  case  it  will  be  preserved 
by  the  Act,  which  extends  to  hereditaments  of  any 
tenure.  In  other  respects  the  creation  of  contingent 
remainders  of  legal  and  equitable  estates  in  copyholds 
appears  to  be  governed  by  the  same  rules  as  are  appli- 
cable to  similar  interests  in  freeholds  (<). 


Executory  devises  of  copyholds,  similar  in  all  Executory 
respects  to  executory  devises  of  freeholds,  have  long  ^  *'^'''^'^^- 
been  permitted  (//).  And  directions  to  executors  to 
sell  the  copyhold  lands  of  their  testator  (which  direc- 
tions, we  have  seen  {v),  give  rise  to  executory  interests) 
are  still  in  common  use  ;  for,  when  such  a  direction  is 
given,  the  executors,  taking  only  a  power  and  no  estate, 
have  no  occasion  to  be  admitted  ;  and  if  the_y  can  sell 
before  the  lord  has  had  time  to  hold  his  three  Customary 
Courts  for  making  proclamation  in  order  to  seize  the 
land  quousque  [x),  the  purchaser  from  them  will  alone 
require  admittance  by  virtue  of  his  executory  estate 
wliich  arose  on  the  sale.  By  this  means  the  expense 
of  only  one  admittance  is  inciu'red  ;  whereas,  had  the 
lands  been  devised  to  the  executors  in  trust  to  Sfll, 
they  must  llrst  bavo  been  admitted  under  tb()  will, 
and    tiien    liave   surrendered    to    (Ik^    purchaser,    who 


(7)  Anlp.  p.  380. 

{it)  I  Walk.  Cop.  2U). 

()■)  Cill).    'l"cn.    2()t); 

I'l  nriio 

(*;)  Aiile,]).  -104.     Tho  slat.  21 

C.  K.  :{2(t. 

lion.  VIIT.  <•.  4  .ipplios  to  oopy- 

(.y)  Stat.  4(1  \'    41    \'i(l 

.  c.  ;}:{; 

linlds  ;    I'l  fHHicorn   v.    Wdi/iiinii, 

800  autp,  pp.  :{ti<l.  1 IV. 

r>  l)e  U.  &  S.  2:W  ;   iiiiU;  p.  40.'i. 

(')  A  till',  \>\).   117      II. 

{x)  See  n>ih\  pp.  4<»7,  4MS. 
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again  must  have  been  admitted  under  their  surrender. 
And  in  a  case,  where  a  testator  devised  copyholds  to 
such  uses  as  his  trustees  should  appoint,  and  subject 
thereto  to  the  use  of  his  trustees,  their  heirs  and 
assigns  for  ever,  with  a  direction  that  they  should  sell 
his  copyholds,  it  was  decided  that  the  trustees  could 
make  a  good  title  without  being  admitted,  even  although 
the  lord  had  in  the  meantime  seized  the  land  quousque 
for  want  of  a  tenant  (y).  But  it  has  been  decided  that 
the  lord  of  a  manor  is  not  bound  to  accept  a  surrender 
toThrft-  ^^  copyholds  inter  vivos,  to  such  uses  as  the  surrenderee 
shall  appoint,  and,  in  default  of  appointment,  to  the 
use  of  the  surrenderee,  his  heirs  and  assigns  {z).  This 
decision  is  in  accordance  with  the  old  rule,  which  con- 
strued surrenders  of  copyholds  in  the  same  manner 
as  a  conveyance  of  freeholds  inter  vivos  at  common 
law  (a) .  If,  however,  the  lord  should  accept  such  a 
surrender,  he  will  be  bound  by  it,  and  must  admit  the 
appointee  under  the  power  of  appointment,  in  case  such 
power  should  be  exercised  {b). 


Lord  not 
bound  to 
accept  a  sur- 
render inter 
vivos 
inK  uses 


Husband 
and  wife. 


Married 
Women's 
Property 
Act,  1870. 


With  regard  to  the  interest  possessed  by  husband 
and  wife  in  each  other's  copjdiold  lands,  the  husband 
was  entitled  to  the  whole  income  of  his  wife's  land 
during  her  coverture,  unless  the  land  were  settled 
on  trust  for  her  separate  use  (c).  But  the  Married 
Women's  Property  Act,  1870  (d),  provided  that  w^hen 
any  copyhold  or  customary  property  should  descend 
upon  any  woman  married  after  the  passing  of  that  Act, 


(v)  Glass  V.  Richardson,  9  Hare, 
098,  2  De  G.  M.  &  G.  658  ;  and 
see  E.  V.  Corbett,  1  E.  &  E.  830  ; 
11.  V.  Wilson,  3  B.  &  S.  201. 

(2)  Flack  V.  Downing  College, 
17  Jur.  697,  13  G.  B.  945. 

(«)  1  Watk.  Cop.  108.  110;  1 
Scriv.  Cop.  178. 

(6)  R.  V.  Ounclle,  1  A.  &  E. 
283 ;    Boddinglon  v.   Ahernethy, 


5  B.  &  C.  776,  8  Dow.  &  Ry. 
626;  1  Scriv.  Cop.  226,  229 ; 
Eddleston  v.  Collins,  3  De  G. 
M.  &G.1. 

(c)  1  Watk.  Cop.  273,  335,  4th 
cd.     See  ante,  pp.  312,  318. 

(r/)  Stat.  33  &  34  Vict.  c.  93, 
s.  8  ;  passed  9th  Aug.  1870.  See 
fl«/r,  pp.  321,  322  &n.  {j>). 
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as  heiress  or  co-heiress  of  an  intestate,  the  rents  and 
jirofits  of  such  property  should,  subject  and  without 
prejudice  to  the  trusts  of  any  settlement  affecting  the 
same,   belong  to  such  woman  for  lier  separate  use. 
And  under  the  Married  Women's  Property  Act,  1882,  Wife's  sepa- 
a  married  woman  is  entitled  to  have  and  to  hold  any  ^^  °  P^'^P'^i  y- 
copyhold  land,  which  belongs  to  her  as  her  separate 
property  under  that  Act,  and  the  rents  and  profits 
thereof,  in   the  same  manner  as  if  she  were  a  feme 
sole  (e).     A  special  custom  appears  to  be  necessary  toj 
entitle  a  husband  to  be  tenant  by  curtesy  of  his  wife' si  Curtesy, 
copyholds  (/).     A  special  custom  also  is  required  to\ 
entitle  the  wife  to  any  interest  in  the  lands  of  her 
husband  after  his  decease.     Where  such  custom  exists, 
the  wife's  interest  is  termed  her  freebench ;    and  it  Freebeiu-h. 
generally  consists  of  a  life  interest  in  one  divided  third 
part  of  the  lands,  or  sometimes  of  a  life  interest  in 
the  entirety  (g)  ;    and,  like  dower  under  the  old  law, 
freebench  is  paramount  to  the  husband's   debts  {h). 
Freebench,  however,  usually  differs  from  the  ancient 
right    of    dower    in    this    important    particular,    that 
whereas  the  widow  was  entitled  to  dower  of  all  free- 
hold lands  of  which  her  husband  was  solely  seised  at 
anij  time  during  the  coverture  (i),  the  right  to  free- 
bench  does  not  usually  attach  until  the  actual  decease 
of  the  husband  (k),  and  it  may  bo  defeated  by  a  devise 
of  the  lands  by  the  will  of  the  husband  (/).     Free- 
bench,  therefore,  is  in  general  no  impediment  to  tiio 
free  alienation  by  the  husband  of  his  copyhold  lands, 
without    his    wife's    concurrence.     To    this    rule    the  yituun-  of 
important  manor  of  Cheltenham  torms  an  exception  ^  j^  ^n  ,.x.vp. 
for,  by  tht;  custom  of  this  juanor,  as  settled  by  Act.  of  tion. 
Parliament,    the    freebench  4>f    widows   attacln'S,    liUc* 

(fi)  See  utitr,  pp.  :}22— 32.").  G21. 
(/)  2  WiitU.  Cop.    71.      Sco   a.s  (»)  Ant,;  ]).  :12S. 

to  irceliolds,  aiih;  p.  ;J12.  (k)  2  Watk.  C<.p.  7:». 

(g)  1  Soriv.  Oop.  8i».  (/)  narri,    v.    //,//.    I..    \\.    I'.l 

(A)  Spyer  v.  Ilyatl,  20   I'.cav.  Kq.  :14(>. 
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iJio  ancient  right  of  dowor  oii(  of  froclioldi^,  on  all  tlio 
copyhold  lands  of  inhoritanco  of  which  thciir  liusl)and>< 
wero  tenants  at  any  time  daring  the  coverture  {m). 
Dower  Aft.  The  Dower  Act  (m)  does  not  extend  to  freehench  (o). 
Enfranchisement  under  the  Copyhold  Acts,  1852  or 
1894  {])),  does  not  affect  the  dower,  freehench  or 
curtesy  of  any  person  married  before  the  enfranchise- 
ment takes  effect  (q). 

(m)  Doe  d.  Riddell  v.  GwinneU,  409,  5  De  G.  M.  &  G.  712. 

1  Q.  B.  682.  (p)  Ante,  pp.  489,  490. 

(«)  Stat.  3  &  4  Will.  IV.  c.  10.5,  (q)  Stat.  .57  &  58  Vict.  c.  46, 

ante,  p.  332.  s.   21,  replacing   15  &   16  Vict. 

(o)  Smith  V.  Adams,  18  Beav.  e.  51,  s.  34. 
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PART  IV. 

OF    PERSONAL    IXTERESTS    IN    REAL    ESTATE. 


The  sul)j('cts  Avliich  liuvc  liitherto  occupied  our 
attention  deiive  a  great  interest  from  the  anti(|uity  of 
their  origin.  We  have  seen  that  the  difference  hetween 
freehold  and  copyhold  tenure  has  arisen  from  the  dis- 
tinction which  prevailed,  in  ancient  times,  between  free 
tenure  and  tenure  in  villenage  (a)  ;  and  that  estates  of 
freehold  in  lands  and  tenements  owe  their  origin  to  the 
ancient  feudal  system  (6).  The  law  of  real  property,  m 
which  term  both  freehold  and  copyhold  interests  are 
included,  is  full  of  rules  and  principles  to  be  explained 
only  by  a  reference  to  antiquity  ;  and  many  of  those 
rules  and  principles  were,  it  must  be  confessed,  much 
more  reasonable  and  useful  when  they  were  first  in- 
stituted than  they  are  at  present.  The  subjects,  how- 
ever, on  which  we  are  now  about  to  be  engaged  possess 
little  of  the  interest  which  arises  from  antiquity  ; 
although  their  })i('sent  value  and  importance  are  un- 
questionably great.  The  principal  interests  of  a  per- 
sonal natuie  deiived  from  landed  property,  are  a  ierni 
of  yecirs  and  a  mortgage.  The  origin  and  reason  of 'iVnn  <.f 
tile  per^^onal  iial  lueTTaTerm  of  years  in  land  have  been  ■ '"  '" 
already  attempted  lo  he  explained  (c)  ;  :i'id  at  the 
present  day,  leasehold  interests  in  land,  in  which. 
amongst  otber  things,  all  building  leases  are  includeti, 
luiiii   a   subject   sulViciently    im])ortant    to    re(|uire   a 


(rt)  Ante,  ]>]>.  If,,   tl — 44,  401.  (c)  .1 /(/.',  pp.  17-21, 

(h)  Aule,  y\>.  \-2      1.".,  41—44. 
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Mortgage.  separate  consideration.  The  personal  nature  of  a 
mortgage  was  not  clearly  established  till  long  after  a 
term  of  years  was  considered  as  a  chattel  (J).  But  it 
is  now  settled  that  every  mortgage,  whether  with  or 
without  a  bond  or  covenant  for  the  repayment  of  the 
money,  forms  part  of  the  personal  estate  of  the  lender 
or  mortgagee  (e).     And  when  it  is   known   that   the 

i  larger  proportion  of  the  lands  in  this  kingdom  is  at 
present  in  mortgage,  a  fact  generally  allowed,  it  is 
evident  that  a  chapter  devoted  to  mortgages  cannot 
I  be  superfluous.  It  may  be  pointed  out  that  mort- 
gages, as  well  as  leaseholds  (/),  are  included  in  personal 
estate  as  passing  to  the  executor  or  administrator, 
without  reference  to  the  question  whether  they  are 
things  specifically  recoverable.  As  will  be  seen  further 
on,  the  estate  of  a  mortgagee  may  have  the  quahty 
and  incidents  of  real  estate  at  laio,  but  will  nevertheless 
form  part  of  his  personal  estate  in  equity  [g). 

{d)  Thornhorough  v.   Baker,   1  (c)  Co.  Litt.  20S  a,  n.  (1). 

Cha.    Ck.    283,    3   Swanst.    028,  ( / )  Ante,  pp.  2.5—28. 

anno   1075;    Tahor  v.   Tnhor,  3  (f/)  J«/f,  pp.  101 — 185. 
.Swanst.  ()30. 
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CHAPTER   I. 


OF    A    TERM    OF    YEARS. 

At  the  present  day,  one  of  the  most  important 
kinds  of  chattel  or  personal  interests  in  landed  property 
is  a  term  of  years,  by  which  is  miderstood,  not  the 
time  merely  fur  which  a  lease  is  granted,  but  also  the; 
interest  acquired  by  the  lessee.  Terms  of  years  may 
practically  be  considered  as  of  two  kinds  ;  first,  those  Two  kinds  of 
which  are  created  by  ordinary  leases,  which  are  subject  *^^"^^^  ^ 
to  a  yearly  rent,  which  seldom  exceed  ninety-nine 
years,  and  in  respect  of  which  so  large  a  number  of 
the  occupiers  of  lands  and  houses  are  entitled  to  their 
occupation  ;  and  secondly,  those  which  are  created 
by  settlements,  wills,  or  mortgage  deeds,  in  respect 
of  which  no  rent  is  usually  reserved,  which  are  fre- 
quently for  one  thousand  years  or  more,  which  are 
often  vested  in  trustees,  and  the  object  of  which  is 
usually  to  secure  the  payment  of  money  by  the  owner 
of  the  land.  But  although  teruiS  of  years  of  different 
lengths  are  thus  created  for  different  purposes,  it 
must  not,  therefore,  be  supposed  that  a  long  term  of 
years  is  an  interest  of  a  different  nature  from  a  short 
one.  On  the  contrary,  all  terms  of  years  of  whatever 
length  possess  precisely  the  same  attributes  hi  the  ejG 
of  the  law. 

The  consideration  of  terms  of  the  former  kind,  or  A  fcnnncy 

.        ,      ,      at  wil 

those  created  by  orchnary  leases,  may  conveniently  bo 
preceded  by  a  short  notice  of  a  tenancy  at  \\i\\^  uud 
a  tenancy  by  sufferaiTcT\  XTenancy  at  will  may  be 
ci^atT)tl"^*~paTor((i)'  "i"  ''^  ^^^"^'^^  >  i^  arises  wIku  a 
person  lets  to  another,  to  hold  at  the  will  of  the  lessor 

(d)  Slat.  2U  Car.  11.  c.  :{.  .s.  1. 
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Enitjlt-'UK-'iits. 


or  person  letting  (/;).  'I'lie  lessee,  or  person  taking  the 
lands,  is  called  a  tenant  at  will ;  and,  as  lie  may  be 
turned  out  when  his  landlord  pleases,  so  he  may  leave 
when  he  likes.  A  tenant  at  will  is  not  answerable  for 
mere  permissive  waste  (c).  He  is  allowed,  if  turned  out 
by  his  landlord,  to  reap  what  he  has  sown,  or,  as  it  is 
legally  expressed,  to  take  the  emblements  (d).  But 
as  this  kind  of  letting  is  very  inconvenient  to  both 
parties,  it  is  scarcely  ever  adopted  ;  and,  in  construc- 
tion of  law,  a  lease  at  an  annual  rent,  made  generally 
without  expressly  stating  it  to  be  at  will  (<-),  and  without 
limiting  any  certain  period,  is  not  a  lease  at  will,  but  a 
lease  from  }'ear  to  year  (/ ),  of  which  we  shall  presently 
speak.  As  we  have  seen  (f/),  the  Courts  of  law  con- 
sidered one  in  possession  of  land  as  cestui  que  trust  to 
be  merely  the  tenant  at  will  of  his  trustees  (//)  ;  although 
he  might  have  been  absolutely  entitled  in  equity.  A 
tenancy  by  sufferance  is  when  a  person,  who  has 
originally  come  into  possession  Ijy  a  lawful  title,  holds 
such  possession  after  his  title  has  determined. 

A  lease  from  year  to  year  is  a  method  of  letting  very 
year  to  year.  (.(jjij^Qi^iiy  adopted  :  in  most  cases  it  is  much  more 
advantageous  to  both  landlord  and  tenant  than  a  lease 
at  will.  The  advantage  consists  in  this,  that  Ijoth  land- 
lord and  tenant  are  entitled  to  notice  before  the  tenancy 
can  be  determined  by  the  other  of  them  (i).  By  the 
Notice  to  quit  common  law,  this  notice  must  be  given  at  least  half 

requu-ed  at      .^^  ^.^^j^,  jjj^fQj^-Q  tjic  expiration  of  the  current  vear  of  the 
common  law.       "  •'■  '        . 

tenancy  (k)  ;  for  the  tenancy  cannot  be  determined  by 

(b)  Litt.  s.  OS  ;  2  Black.  Comm.       Q.  B.  730. 
Maitland,    10 


Cestui  que 
trust  tenant 
at  will. 
Tenancy  by 
aufferancc. 


Lease  from 


145. 

(c)  Harnett 
M.  &  W.  257. 

{el)  Litt.  s.  08  ;  see  Graves  v. 
IIVW,  5  B.  &  Ad.  105. 

(e)  Doe  d.  Bastow  v.  Cox,  11 
Q.  B.  122  ;  Doe  d.  Dixie  v. 
Davies,  7  Ex.  89. 

( / )  BigJtt  d.  Flower  v.  Darhy, 
1  T.  R.  159,  103,  1  R.  R.  109  ; 
Dougal    v.    McCarthy,    1893,    1 


(.7)  Ante,  p.  188. 

(/()  Po'mfret  v.  Windsor,  2  Ves. 
sen.  4:72.  481.  >Scc  Mtlling  v. 
Leeik,  10  C.  B.  052. 

[i)  As  to  the  effect  of  an  as- 
signment of  his  interest  by  a 
tenant  from  year  to  vear,  see 
Allock  V.  Moorhouse.  9'Q.  B.  D. 
300. 

(A-)  Bight  d.  Flower  v.  Darby, 
1  T.  R.  159, 103, 1  R.  R.  109  ;  and 
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one  only  of  the  parties,  except  at  tlu'  end  ui'  any  number 
of  whole  years  from  the  time  it  began.     .So  thai ,  if  the  ' 
tenant  enter  on  any  quarter  day,  he  can  (juit  only  on  the 
same  (|uarter  cUiy  :   when  once  in  possession,  he  has  a 
right  to  remain  for  a  year  :  and  if  no  notice  to  quit  bo 
given  for  half  a  year  after  he  has  had  possession,  he  will 
have  a  right  to  remain  two  whole  years  from  the  time 
he  came  in  ;  and  so  on  from  year  to  year.     IJut  in  tho 
case  of  a  tenancy  from  year  to  year  of  an  agricultural  i'ikKi-  tlu- 
holding,  within  the  meaning  of  the  AgricuUural  Hold-  ^j^^'"'^ 
ings  Act,  11)08  (/),  a  year's  notice,  expiring  with  a  year  Act,  iyu8. 
of  tenancy,  is  now  required  in  order  to  deterjuine  the 
tenancy,  by  the  22nd  section  of  the  Act  ;    unless  the 
landlord  and  tenant  agree  in  writing  that  this  section 
shall  not  apply  ;  in  which  case  a  half-year's  notice  will 
be  suhicient.     This  section,  however,  does  not  extend 
to  a  case  where  a  receiving  order  in  bankruptcy  is  jnado 
against  the  tenant  {)ii)  ;    and  in  this  case  also  half  a 
year's  notice  appears  to  be  sutlicient.     The  section, 
moreover,  applies  only  to  tenancies  from  year  to  year, 
Avhich  are  determinable  by  implication  of  law,  and  ni>t 
to  those  determinable  at  six  months'  or  any  other  time 
of  notice  by  the  parties'  express  agreement  {n).     Under 
the  same  Act  (o),  a  landlord  may  give  a  tenant  from  Notitv  to  timt 
year  to  year  notice  to  quit  part  (»idy  of  bis  holding  j^'^jjjj", 
with  a  view  to  the  use  of  tlie  land  for  any  of  the  im- 
pro\  ements  specilied  in  the  Act  ;    the  tenant  having 
the  option,  by  counter  notice  in  writing  within  twenty- 
eight  days,  to  accept  the  same  as  notice  to  quit  the 
entire    holding.     This    Act    does    not    apply    to    any  whai  imid- 

scc  Docd.  Bnidford  y.   Wathi  Its,  ])ioceedings  ;     st-i-    Wins.    IVis.    ''^r  "''' , 

7  East,  551,  8  11.  K.  tiTO.  I'n.i..  272-275,  17th  nl.  ';""" 

(I)  Stat.    8   Edw.    Vll.   c.   28,  (/<)  Hnrlowv.  Tcul,]r)  i.}.  H.  1).  ''^'• 

replacing    iu    this    respect    the  403,  501,  decided  on  tlie  Act  nf 

A"ricultural    Holdings    Acts    of  1883;  and   scu  case   cited   post, 

1883  and   1875,  stats.  40  &  47  p.  512,  n.  ('/). 
Nict.  c.  01,  s.  33  ;   38  &  39  Vict.  (o)  Stat.   8   Edw.   \U.   c.   28, 

c.  92,  ss.  51,  54—58.  s.   23,   replacing  4C.  &    47   Vict. 

'  (m)  A  receiving  order  is  the  c.  (il.  s.  41  ;  38  &  3'J  Vict.  c.  '.»2, 

lirst     order     made     under     tlio  s.s.  52,  51—58. 
present   practice  iu   baukruptcy 
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to  notice 
to  quit 


holding  which  is  not  either  wholly  agricultural  or 
wholly  pastoral,  or  in  part  agricultural  and  as  to  the 
residue  pastoral,  or  in  whole  or  in  part  cultivated  as 
a  market  garden  ;  or  to  any  holding  let  to  the  tenant 
during  his  continuance  in  any  office,  appointment,  or 
Agiecnieiit  as  euiplojanent  held  under  tlie  landlord  {jj).  "Jlie  parties 
to  a  lease  from  year  to  year,  whether  of  an  agricultural 
or  any  other  holding,  may  agree  that  the  tenancy  shall 
be  determinable  on  other  terms  than  those  specified 
in  the  Agricultural  Holdings  Act,  or  implied  by  the 
common  law  ;  for  instance,  by  three  months'  notice 
to  be  given  on  any  day  (g).  A  lease  from  year  to  year 
can  be  made  by  parol  or  word  of  mouth  (r),  if  the  rent 
reserved  amount  to  two-thirds  at  least  of  the  full\ 
improved  value  of  the  lands  ;  for  if  the  rent  reserved 
do  not  amount  to  so  much,  the  Statute  of  Frauds 
declares  that  such  parol  lease  shall  have  the  force  and 
effect  of  a  lease  at  will  only  (s).  A  lease  from  j'ear  to' 
year,  reserving  a  less  amount  of  rent,  must  be  made  by 
deed  (/).  The  best  way  to  create  this  kind  of  tenancy 
is  to  let  the  lands  to  hold  "  from  year  to  year  "  simply, 
for  much  litigation  has  arisen  from  the  use  of  more 
circuitous  methods  of  saying  the  same  thing  ((/). 


Grant  of 
lease  from 
year  to  j-car 
by  parol. 


I!y  deed. 


Ijease  for  a 
number  of 
years. 


A  lease  for  a  fixed  number  of  years  may,  by  the 
Statute  of  Frauds,  be  made  by  parol,  if  the  term  do 
not  exceed  three  years  from  the  making  thereof,  and 
if  the  rent  reserved  amount  to  two-thirds,  at  least,  of 
the  full  improved  value  of  the  land  (a;).     Leases  for  a 

(p)  Stat.  8  Edw.  YII.  c.  28, 
s.  48  (1),  replacing  46  &  47  Vict. 
c.  61,  s.  54.  The  Act  of  1875 
applied  to  agricultural  and 
pastoral  holdings  of  two  acres 
and  upwards  m  extent ;  sec  stat. 
38  &  39  Vict.  c.  92,  s.  58. 

iq)  King  v.  Evcrsjiehl,  1897, 
2  Q.  B.  475. 

(?)  Lcgg  V.  Hacked,  Bae.  Abr. 
liCases  (L.  3) ;  S.  G.  noni.  Lcgg 
V.  iStrudtcick;  2  Salk.  414. 


{$)  29  Car.  II.  c.  3,  ss.  I,  2. 

(0  Stat.  8  &  9  Vict.  e.  106,  s.  3. 

(m)  See  Bac.  Abr.  Leases 
(L.  3) ;  Doe  d.  Clarke  v.  Smaridge, 
7  Q.  B.  957  ;  Dixon  v.  Bradford, 
.fc,  Socicti/,  1904,  1  K.  B.  444  ; 
Lcids  V.  JBaker,  1905,  2  K.  B. 
576  ;    1906,  2  K.  B.  599. 

(.r)  Litt.  s.  59  ;  29  Car.  II.  e.  3 
s.  2  ;  Lord  Bolton  v.  Toinlin,  5  A. 
&  E.  856  ;  unic,  p.  157. 
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longer  term  of  years,  or  at  a  lower  rent,  were  required  What  leases 
by  the  Statute  of  Frauds  {y),  to  be  put  into  writing  and  ^t'^.^liJtini"  ^ 
signed  by  the  parties  making  the  same,  or  their  agents 
thereunto  lawfully  authorised  by  writing.     Bat  a  lease 
of  a  separate  incorporeal  hereditament   was  always 
required  to  be  made  by  deed  {z).     And  the  Eeal  Pro-  Leases  in 
perty  Act,  1845,  provided  that  a  lease,  required  by  law  J^'^^J^d'tJ^ 
to  be  in  writing,  of  any  tenements  or  hereditaments,  be  by  deed, 
shall  be  void  at  law,  unless  made  by  deed  (a).    But 
such  a  lease,  although  void  as  a  lease  for  want  of  its 
being  by  deed,  may  be  good  as  an  agreement  to  grant 
a  lease,  ut  res  magis  valcat  qiiam  i^ereat  (6).     And  since  Pi-e'ent 
the  Judicature  Acts  took  effect  ic),  it  has  been  held  f'^'*''';"    ,  , 

^  ''  tenant  unilur 

that  a  tenant  in  possession  of  land  under  an  agreement  an  unsealed 
for  a  lease,  which  he  is  entitled  to  enforce  specifically  ^^"  '"°' 
under  the  equitable  jurisdiction  of  the  Court  [d),  is 
to  be  treated  in  those  Courts  (but  in  those  Courts  only), 
which  have  jurisdiction  to  enforce  the  speciiic  perform- 
ance of  the  contract,  as  if  he  were  tenant  of  the  land 
at  law  upon  the  terms  of  the  agreement  (e).     A.  tenant 
under  a  mere  agreement  in  writing  (/),  is  thus  placed 
in  many  respects  in  as  good  a  position  as  if  he  had  a 
lease  by  deed  ;    but  without  a  deed  he  does  not  obtain 
the  legal  estate  for  the  term  granted  to  him,  and  his 
interest   remains   merely   equitable  {g).    It   does   not  Nu  formal 
require  any  formal  words  to  make  a  lease  for  years,  words 

^  'J  >/  roquirctl  to 

The  words  commonly  employ ud  are  "  demise,  lease  make  a  lease. 

(y)  29  Car.  II.  o.  3,  s.  1  ;  aiUc,  (c)  A/Uc,  p.  1(38. 

p.  157.  {(l)  See  anle,  p.  IGO  &  n.  (e) ; 

(z)  Bird  V.  Ili(j(jiiison,  2  A.  &  Hwain  v.  Ayrca,  21  Q.  \i.  D.  281). 

E.  G'JG,  G  A.  &  E.  82-4  ;    S.  C.  4  (e)    Waluk  v.  Lonsdale,  21  Cii. 

Nev.  &  Man.  505.     iSeo  ante,  pp.  D.  [) ;   Funitnn  v.  Bund,  -1  Time:i 

31,  32,  335.  L.  11.  -157  ;    Lowthcr  v.  llcavcr, 

(a)  ytat.  8  &  <J  Viet.  c.  lUG,  41  Gli.  D.  248,  2G4  ;  Crump  v. 
s.  3,  repealing  stat.  7  &  8  Viet.  7'e«iy>/t',  7  Times  L.  li.  120  ;  Mati,- 
c.  7G,  s.  4,  to  tlio  same  elleet.  chcslcr   Brewery   Co.   v.  Couinbs, 

[b)  Parker  v.  Taawdl,  4  Jur.  lUOl,  2  Cli.  008,  G17  ;  JiickcU  v. 
N.  S.  183,  allirmed  2  De  C.  &  J.  Orccn,  I'JIO,  1  Iv.  B.  253,  25'J  ; 
559  ;  Boiul  V.  liodimj,  1  JJ.  it  S.  .see  Fouler  v.  Reeves,  1892,  2  l^. 
371  ;    Tidey  v.  Molktl,  IG  C.  \i.  li.  255 ;  aiUc,  pp.  187,  188. 

N.  iS.  298;    lioUudoii,  V.  Jjeon,  7  (/)  See  aiUe,  p.   191. 

H.  &  N.  73,  overruling  tilralton  (<j)  See  aiUe,  pp.  182,  183. 

V.  Feitit,  IG  C.  B.  420. 

W.R.P.  33 
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and  to  farm  lot ;  "  but  any  words  indicating  an  inten- 
tion to  give  possession  of  the  lands  for  a  determinate 
Agreement  to  time  will  be  sufficient  (/t).  Accordingly,  it  sometimes 
formerijf''^  happened,  previously  to  the  Eeal  Property  Act,  1845, 
create  a  lease  that  what  was  meant  by  the  parties  merely  as  an  agree- 
ment to  execute  a  lease,  was  in  law  construed  as  itself 
an  actual  lease  ;  and  very  many  lawsuits  arose  out  of 
the  question,  whether  the  effect  of  a  memorandum  was 
in  law  an  actual  lease,  or  merely  an  agreement  to  make 
one.  Thus,  a  mere  memorandum  in  writing  that  A. 
agreed  to  let,  and  B.  agreed  to  take,  a  house  or  farm  for 
so  many  years,  at  such  a  rent,  was,  if  signed  by  the  parties, 
as  much  a  lease  as  if  the  most  formal  words  had  been 
employed  {i).  By  such  a  memorandum  a  term  of  years 
was  created  in  the  premises,  and  was  vested  in  the 
lessee,  immediately  on  his  entry,  instead  of  the  lessee 
acquiring,  as  at  present,  merely  a  right  to  have  a  lease 
granted  to  him  in  accordance  with  the  agreement  (fc). 

(h)  Bac.     Abr.     Leases     (K)  ;       East,  244 ;    Doe  d.  Pcarsun  v. 

Curling  v.  Mills,  6  Man.  &  Gr.       Bies,  8  Bing.  178  ;  S.  C.  1  Moo.  & 

173.  Scott,  259;  Warmanx.  Faith jull, 

(i)  Poole  V.  Bentley,  12  East,       5   B.    &   Ad.    1042  ;    Pcarce  v. 

168  ;  Doc  d.  Walker  v.  Groves,  15       Cheslyn,  4  A.  &  E.  225. 

Stamps  on  (^')  By  the  Stamp  Act,  1891,  as  amended  by  the  Finance  Act, 

leases.  19i0,  leases  granted  on  or  after  the  29th  April,  1910,  are,  with  tome 

exceptions,  charged  with  an  ad  valorem  stamp  duty  on  the  rent 

reserved  at  double  the  rates  stated  in  the  folloAving  table.     Leases 

granted  before  that  date  were  charged  with  stamp  duty  under  the 

Stamp  Acts,  1891  and  1870,  at  those  rates  only.     If  the  rent,  whether 

reserved  as  a  j'carly  rent  or  otherwise,  is  at  a  rate  or  average  rate  : — 

Iftheterm'If^th^t" 

does  not  v/a^rTJit  "  the  term 
'exceed  35  i?arb,  uut  o^-noo.lc^n^ 
1  Years  or  is 

indefinite. 


Not  exceeding  £5  per  annum     . 
Exceeding — 

£5  and  not  exceeding  £10 
10  „  15 


s.     d. 
0     6 


15 
20 
25 
50 
75 


20 
25 
50 
75 
100 


1     0 
1 


does  not 

exceeds 

100 

exceed  100 

I'ears. 

Years 

£    s. 

d. 

£    s. 

d. 

0     3 

0 

0     6 

0 

0     6 

0 

0  12 

0 

0     9 

0 

0  18 

0 

0  12 

0 

1     4 

0 

0  15 

0 

1  10 

0 

1  10 

0 

3     0 

0 

2     5 

0 

4  10 

0 

3    0 

0 

0     0 

0 

£100 — for  every  full  sum  of  £50, 
and  also  for  any  fractional  jiart 
of  £50  thereof 


0 
0 
2     G 

5     0 

7     G 

10     0 


5    0        1   10     0      3     0    0 
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There  is  no  limit  to  the  number  of  years  for  which  a  lease  may 
a  lease  may  be  granted  :   a  lease  may  be  made  for  99,  ^l^y^iuiaiber 
100,  1000,  or  any  other  number  of  years  ;    the  only  of  yeais. 
requisite  on  this  point  is,  that  there  be  a  definite  period  There  must 
of  time  fixed  in  the  lease,  at  which  the  term  granted  [jxed^torThe 
must  end  (l)  ;    and  it  is  this  fixed  period  of  ending  ending. 
which  distinguishes  a  term  from  an  estate  of  freehold. 
Thus,  a  lease  to  A.  for  his  life  is  a. conveyance  of  an 
estate  of  freehold,  and  must  bo  carried  into  effect  by 
the^proper  method  for  conveying  the  legal  seisin  ;   but 
a  lease  to  A.  for  ninety-nine  years,  if  he  shall  so  long 
live,  gives  him  only  a  term  of  years,  on  account  of  the 
absolute  certainty  of  the  determination  of  the  interest 
granted  at  a  given  time  fixed  in  the  lease.    Besides  the 
fixed  time  for  the  term  to  end,  there  must  also  be  a 
time  fixed  from  which  the  term  is  to  begin  ;    and  this 

And  any  premium  which  may  be  paid  for  the  lease  is  also  charged 
with  the  same  ad  valorem  duty  as  on  a  conveyance  upon  the  sale  of 
lands  for  the  same  consideration  (see  j)Ost,  Part  VI.)-     The  counter- 
part bears  a  duty  of  five  shillings,  unless  the  duty  on  the  lease  is 
less  than  five  shillings,  in  which  case  the  counterpart  bears  the  iame 
duty  as  the  lease  ;    and  if  not  executed  by  the  lessor,  it  does  not 
require  any  stamp  denoting  that  the  proper  duty  has  been  paid  on 
the  original.     Agreements  for  leases  for  any  term  not  exceeding  Stamps  on 
thirty-tive  years  are  subject  to  the  same  duty  as  leases.     And  leases  agreements 
made  subsequently  to  and  in  conformity  with  such  agreements  duly  for  leases, 
stamped  are  charged  with  the  duty  of  sixpence  only.     Leases  of 
furnished  houses  or  apartments  for  any  term  less  than  a  year,  where 
the  rent  for  such  term  exceeds  251.,  arc  now  subject  to  a  duty  of 
Us.     And  any  lease  of  a  dwelling-house  or  part  thereof  for  any  dclinitc 
term  not  exceedhig  a  year,  at  a  rent  not  exceeding  the  rate  of   \i)l. 
per  annum,  is  now  chargeable  with  the  stamp  duty  of  one  penny 
only.     Covenants  in  a  lease  to   make  improvements  or  additions 
to  the  property  do  not  subject  it  to  any  additional  ciuty.     See  stats. 
54  &  55  Vict.  c.  39,  ss.  75 — 78,  and  1st  schedule,  tit.  Lease,  replacing 
33  &  34  Vict.  c.  97,  ss.  9G— lOU  and  schedule,  tit.  Lease  ;    lU  Edw. 
VIL  c.  8,  s.  75  ;   1  Geo.  V.  c.  2,  s.  15.     Jauscs  granted  in  pursiiaiue  Inirenient 
of  any  contract  made  on  or  after  tlie  2'Jlli  April,  I'.tlO,  for  any  term  value  duty 
of  years  cxccediiuj  fourteen  years,  nuist  also  be  stamped  with  the  and  .stamp 
appropriate   increment    value   duty   stamp  ;     mdes.s   the    agreement  oj,  leases  for 
for  such   a  lease   were  .so  stamped,   in    which   ease    a   lea.so   maiic  over  14  ycaiv. 
subsequently    to    and    in    conformity    with    the    agreement    need 
not   be   so   stamped.      Licremcnt   value    duty    is    levied,    amongst 
other  occasions,  on  tlie  grant  of  such  a  lease,  and  is  a  crown  debt 
payable  by  the  lessor  ;   but  it  is  not  charged  on  the  lessor's  estate  in 
the  land  leased.     See  stat.  10  1'aIw.   VII.  c.  8,  ss.   1    (a),  4  ;    untc, 
pp.  245,  270  post.  Tart  VI.  ;    I  Wins.  \.  &  1'.  705  sq.,  2nd  ed. 
(/)  Co.  Litt.  45  b  ;  2  Black.  Comm.  143. 


51G 


Oi''   I'KllSONAL   INTEKESTH    IN    KEAL    ESTATE. 


time  may,  if  the  parties  please,  be  at  a  future  period  (w). 

A  term  may    Thus,  a  lease  may  be  made  for  100  years  from  next 

commence^at  Cliristmas.     For,   as  leases   anciently  were   contracts 

a  future  time,  between  the  landlords  and  their  husbandmen,  and  the 

interests  of  tenants  for  years  were  treated  as  lying 

outside  the  law  of  freehold  estates  {n),  no  objection  Avas 

made  to  the  tenant's  right  of  occupation  being  deferred 

to  a  future  time  (o). 


Leases  of 
lands  ill 
Middlesex 
and  York- 
shire. 


Leases  of 
lands  in  a 
district  where 
legistration 
of  title  is 
comx^ulsory. 


Question  if 
leases  to 
commence 
in  futiiro 
are  within 
rule  against 
perpetuities. 


Leases  of  lands  situate  in  Middlesex  or  Yorkshire 
may  be  avoided,  if  not  registered  in  the  county  register, 
in  the  same  manner  as  conveyances  of  freehold  estates 
in  such  lands  (p)  :  but  leases  at  a  rack  rent  (g)  and 
leases  not  exceeding  twenty-one  years  when  the  actual 
possession  and  occupation  go  along  with  the  lease  are 
excepted  from  the  operation  of  the  Middlesex  Eegistry 
Act  (r)  ;  and  the  Yorkshire  Eegistries  Act,  1884  (s), 
does  not  extend  to  any  lease  not  exceeding  twenty-one 
years  where  accompanied  by  actual  possession  from 
the  making  of  the  lease.  Leases  for  forty  years  or 
more  of  lands  situate  in  a  district  where  registration 
of  title  is  compulsory  on  sale  {t)  operate  only  as  an 
agreement  and  do  not  pass  any  legal  estate  to  the 
lessee  unless  or  until  he  is  registered  under  the  Land 
Transfer  Acts  as  proprietor  of  the  lease  {u)  :   but  this 

(r)  Stat.  7  Aime,  c.  20,  s.  17  ; 
see  Sug.  V.  &  P.  732 ;  2  Dart. 
V.  &  P.  769. 

(s)  Stat.  47  &  48  Vict.  c.  54, 
s.    28.     In    the    old    Yorkshire 


(m)  2  Black.  Comm.  143. 

(n)  See  ante,  pp.  IG — 21,  29, 
64,  65. 

(o)  By  the  ancient  common 
law  no  time  was  limited  within 
which  a  lease  to  commence  in 
fiduro  must  begin  :  but  of  late 
years  a  question  has  been  raised 
whether  such  a  lease  must  not 
be  so  limited  as  to  arise  within 
the  period  prescribed  by  the  rule 
against  perpetuities ;  see  an 
article  by  the  writer  in  the 
Encyclopaedia  of  the  Laws  of 
England,  vol.  11,  pp.  72,  73, 
2nd  ed.  ;  1  Wms.  V.  &  P.  372, 
2nd  ed.  ;    ante,  pp.  412,  413. 

(p)  Ante,  p.  212. 

(q)  Ante,  p.  108,  u.  (!/). 


Registry  Acts  there  was  the 
same  exception  as  in  the  IVIiddle- 
sex  Act ;  stats.  2  &  3  Anne,  c.  4, 
s.  16 ;  6  Aime,  c.  35,  s.  29 ; 
3  Geo.  II.  c.  6,  s.  34. 

{t)  Ante,  pp.  214,  216. 

(w)  Stat.  60  &  61  Vict.  c.  65, 
s.  20  (1),  as  extended  by  s.  22  (6), 
and  the  Land  Transfer  Rules 
1903,  Nos.  68—70,  also  applying 
to  leases  for  two  or  more  lives  ; 
see  i-ules  50—57  ;  L.  T.  R.  (1908) 
IV.  ^Vherc,  however,  the  lessees 
are  trustees  of  a  settlement  for 
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does    not    apply    to    a    term   created    for  mortgage 
purposes  {v). 

When  the  lease  is  made,  the  lessee  does  not  become  Entry, 
complete  tenant  by  lease  to  the  lessor  until  ho  has 
entered  on  the  lands  let  {ic).    Before  entr}'-,  he  has  no 
estate,  but  only  a  right  to  have  the  lands  for  the  term 
by  force  of  the  lease  (;r),  called  in  law  an  inieresse  intcresse 
termini.     But  if  the  lease  should  be  made  by  a  bargain  ^^ 

.  .  Bargain 

and  sale,  or  any  other  conveyance  operatmg  by  vn-tue  and  sale, 
of  the  Statute  of  Uses,  the  lessee  will,  as  we  have  - 
seen  (?/),  have  the  whole  term  vested  in  him  at  once,  in   | 
the  same  manner  as  if  he  had  actually  entered.     And 
registration  of  a  lessee  under  the  Land  Transfer  Acts, 
1875  and  1897  {z),  as  proprietor  of  the  land  comprised 
in  the  lease  appears  to  vest  in  him  the  possession  under 
the  lease  without  any  actual  entry  by  him. 

The  circumstances,  that  a  lease  for  years  was 
anciently  nothing  more  than  a  mere  contract,  explains 
a  curious  point  of  law  relating  to  the  creation  of  leases 
for  years,  which  does  not  hold  with  respect  to  the 
creation  of  any  greater  interest  in  land  (a).     If  a  man 

the  purposes  of  the  Settled  Land  {w)  Litt.  s.  58  ;  Co.  Litt.  40  h  ; 

Acts,    1882   to    1890,    the   legal  Miller    v.    Greei},    8    Bing.    02  ; 

estate   will  pass   to   them,   pro-  (t)dr,  p.  205. 

vided  that    the  tenant   for   life  (r)  Litt.    s.    459  ;     Bar.    Ahr. 

or  the  person  having  the  powers  Leases   (M)  ;     ]!'«///.«  v.   Hand'), 

of  a  tenant  for  life  under  the  I  Si):?.  2  Vh.  75;   Lewis  v.  Baker, 

settlement  be  registered  as  pro-  1905,  1  Ch.  4(1  ;    lAangaitoek  v. 

prietor  of  the  land  comprised  in  Watnei/  d-  Co.,  f.ld..  1910,  A.  ('. 

the    lease    within    one    caleiular  'Ml. 

month  from  the  date  thereof  or  (;/)  Ante,  p.  205. 

such  further  time  as  tlie  registrar  {z)  Stats.  88  &  159  \'ict.  c.  ST. 

shall   allow;     L.    T.    11.    (1903)  s.  1:5,  as  amended  hy  00  &  (il  Vict. 

No.  G9.     See  iwst.  Part  VI I.  c.  05,  s.  22  (0)  ;    Land  Transfer 

(v)  Stat.  :58  &  :J9  \'ict.  c.  87.  Rules,   HKKl.   Nos.  55—02  ;     see 

s.   11,  as  amended  by  GO  &  01  'jwst.  Part  VIL 

Vict.  c.  05,  First  Schedule.     A  (a)  With  res])ect  to  tlie  grant 

lease  containing  an  absolute  pro-  of  estates  of  freehold   in   lands 

hibition  against  alienation  is  also  wherein     the     grantor    lias    no 

excepted  :    but  not  a  lease  con-  interest,  a  precise  averment    of 

taining    a     prohibition     against  ins  seisin  thereof  is  required  to 

alienation    without    the    lessor's  work    an    estoppel  ;     see    W'ms. 

licence  ;   see  post,  p.  519  ;    Land  \.  \-.  P.  022.  023  *  n.  (»).  Ili">:t. 

Transfer  Kules.  l!Mi:?.  No.  02.  1  101.  2n<l  ed. 
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Lease  for 
years  by 
estoppel . 


Exception 
where  the 
lessor  has 
any  interest. 


should  l)y  indenture  lease  lands,  in  which  he  has  no, 
legal  interest,  for  a  term  of  years,  both  lessor  and  \ 
lessee  will  be  estopped  during  the  term,  or  forbidden  1 
to  deny  the  validity  of  the  lease.     This  might  have  ' 
been  expected  (&).    But  the  law  goes  further,  and  holds, 
that  if  the  lessor  should  at  any  time  during  the  lease 
acquire  the  lands  he  has  so  let,  the  lease,  which  before 
operated  only  by  estoppel,  shall  now  take  effect  out 
of  the  newly-acquired  estate  of  the  lessor,  and  shall 
become  for  all  purposes  a  regular  estate  for  a  term  of 
years  (c).    If,  however,  the  lessor  has,  at  the  time  of   i 
making  the  lease,  any  interest  in  the  land  he  lets,  / 
such  interest  only  will  pass,  and  the  lease  vnR  have 
no   further   effect   by  way   of  estoppel,   though   the 
interest   purported   to   be   granted   be  really  greater  | 
than  the  lessor  had  at  the  time  power  to  grant  (d). 
Thus,  if  A.,  a  lessee  for  the  life  of  B.,  makes  a  lease 
for  years  by  indenture,  and  afterwards  purchases  the 
reversion  in  fee,  and  then  B.  dies,  A.  may  at  law  avoid 
his  own  lease,  though  several  of  the  years  expressed 
in  the  lease  may  be  still  to  come ;   for  as  A.  had  an 
interest  in  the  lands  for  the  life  of  B.,  a  term  of  years 
determinable  on  B.'s  life  passed  to  the  lessee.     But  if 
in  such  a  case  the  lease  was  made  for  valuable  con- 
sideration. Equity  would  oblige  the  lessor  to  make  good    I 
the  term  out  of  the  interest  he  had  acquired  (e). 


0\^•nprfillip 
of  tenant 
for  years. 


As  we  have  seen,  a  tenant  for  a  term  of  years  has 
long  enjoyed  a  true  property  in  his  holding  ;  for  he 
has  the  right  to  maintain  or  recover  possession  of  his 
land  during  the  term  against  all  others,  including 
his  landlord  (/).      He  also  enjoys   the  right   of  free 


{h)  See  ante,  p.  151. 

(f )  Co.  Litt.  47  b  ;  Bac.  Abr. 
Leases  (0) ;  2  Prest.  Abst.  211  ; 
Wel)b  V.  Austin,  7  Man.  &  Gr. 
701. 

(d)  Co.  Litt.  47  b;  Hill  v. 
Saunders,  4  B.  &  C.  529  ;  Doe  d. 


Strode  v.  Seaton,  2  C.  M.  &  R. 
728,  730. 

(e)  2  Prest.  Abst.  217  ;  see 
2  Wnis.  Y.  &  P.  1162,  2nd  ed. 

(/)  Ante,  pp.  2,  17,  18,  65, 
n.  (g)  ;  3  Black.  Coram,  ch.  xi., 
xii.  ;  Bac.  Abr.  Trespass  (C.  2). 
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disposition  of  his  holding,  either  by  parting  with  his 
whole  interest  therein,  which  is  termed  an  assignment,  or  Assignment, 
by  granting  an  estate  for  a  shorter  term  than  his  own, 
which  is  called  an  underlease  (g).  But  he  may  contract  Underlease. 
with  his  landlord  not  to  exercise  this  right,  or  not  to 
exercise  it  without  his  landlord's  consent  {h).  Thus  a 
lease  may  contain  a  covenant  by  the  tenant  not  to 
assign  the  demised  premises  without  his  landlord's 
licence  ;  in  which  case  he  would  commit  a  breach  of 
covenant  by  assigning,  though  not  by  underletting 
them  without  licence  (t).  Or  the  tenant  may  covenant 
not  to  assign  or  underlet  without  licence,  when  either 
mode  of  disposition  would  bo  a  breach  of  the  cove- 
nant (j).  Bat  a  disposition  of  the  demised  premises, 
which  takes  effect  as  an  assignment  or  underlease  in 
equity  only  and  not  at  law,  is  no  breach  of  such  a 
covenant  [k).  And  dispositions  made  by  the  tenant  in 
breach  of  a  covenant  not  to  assign  or  underlet  are  not 
void,  and  may  pass  the  legal  estate  or  interest  thereby 
granted  :  though  they  are  voidable,  where  the  lease  is 
determinable  by  a  condition  of  re-entry  for  breach 
of  covenant  as  explained  below,  upon  the  landlord's 


(fif)  Bmct.  11  b,  326  a;  Perk. 
s.  91  ;  Co.  Litt.  46  b  ;  Shep. 
Touch.  268  ;  Bac.  Abr.  Leases 
(I.  3)  ;  Church  v.  Broivn,  15  Ves. 
258,  264  ;  Cruise,  Dig.  iv.  88,  89, 
4th  ed.  ;  Bnckiand  v.  PnpiUon, 
L.  R.  1  Eq.  477,  2  Ch.  67. 

{h)  Co.  Litt.  204  a,  223  b ; 
Weaiherall  v.  Qeering,  12  Ves. 
504,  511  ;  see  Davidson,  Perc. 
Conv.  vol.  5,  pt.  1,  p.  193,  n.,  Srd 
ed. 

(i)  Crusoe  d.  Blencowe  v. 
Bughy,  2  W.  Bl.  766;  Church 
V.  Brown,  15  Ves.  265  ;  Grove  v. 
Portal,  1902,  1  Ch.  727,  731. 
By  Stat.  55  &  m  Vict.  c.  13, 
s.  3,  agreements  in  leases  against 
assigning  or  underletting  witliout 
licence  sliali,  uidcss  tlio  lease 
contain  an  express  provision  to 
the  contrary,  be  deemed  to  bo 
subject  to  a  proviso  that  no  fine 


shall  be  payable  for  such  licence  ; 
see  as  to  the  effect  of  this  enact- 
ment, Waite  V.  Jennings,  1906, 
2  K.  B.   11  ;    Je7ik-i)t.i  v.  Price, 

1907,  2  Ch.  229;  Andrew  v. 
Bridgman,   1907,  2  K.   B.    494, 

1908,  1  K.  B.  596;  Wed  v. 
Gwj/nne,  1911,  2  Ch.  1. 

(j)  See  Church  v.  Brown,  15 
Ves.  265 ;  Bain  v.  FolhcrgiU, 
L.  11.  7  H.  L.  158;  drove  v. 
Portal,  lihi  .vip.  As  to  assign- 
ment or  xmderletting  without 
the  landlord's  consent,  where 
required  but  agreed  not  to  be 
imreasonablv  withheld,  see  1 
Wms.  V.  &'P.  359,  n.  (/),  2n(l 
ed.  ;    We.it  v.  Owi/nnr,  vhi  sup. 

(A)  Gentle  v.  Faulkner,  liHX), 
2  Q.  B.  267  ;  and  see  Ilnrsei/ 
Estate,  Ld.  v.  Stciger,  1899,  2 
Q.  B.  79. 
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Waste  by 
tenant  for 
years. 


Tenant 
relieved  on 
certain  con- 
ditions from 
keeping 
covenants  as 
to  cropping 
arable  lands 
or  disposal 
of  crops. 


entry  under  such  condition  (l).  With  regard  to  the 
right  of  free  enjoyment,  it  appears  that,  in  the  absence 
of  express  agreement,  a  tenant  for  years  is  liable, 
equally  with  a  tenant  for  hfe,  for  voluntary  waste  (m)  : 
but  it  is  a  question  whether  a  tenant  for  years  is  not 
liable,  in  the  matter  of  permissive  waste,  at  least  to 
keep  the  demised  premises  wind  and  water  tight,  so 
as  to  prevent  decay  {n).  But  in  practice,  the  rights  and 
liabilities  of  a  tenant  for  years  in  respect  of  his  enjoyment 
of  the  demised  premises  are  almost  always  regulated 
by  express  agreement.  Thus  in  agricultural  leases  the 
tenant  generally  enters  into  covenants  as  to  the  mode 
of  cultivation  of  the  land  (o)  ;   in  leases  of  houses,  he 

(Z)  Metropolitan  Water  Board 
V.  Solomon,  1908,  2  Ch.  214.  219  ; 
Parker  v.  Jones,  1910,  2  K.  B. 
32  ;   see  post,  p.  524  sq. 

(m)  See  ante,  p.  116 ;  West 
Ham,  d-c.  V.  East  London  Water- 
works Co.,  1900,  1  Ch.  624.  A 
tenant  for  years  may  work  open 
mines  ;  Elias  v.  Snowdon  Slate 
Quarries  Co.,  4  App.  Cas.  454. 

(w)  The  old  opinion  was  that  a 
tenant  for  years  was  on  the  same 

footing   with    a   tenant  for   life 

as  regards  waste,  and  that  both 

were  liable  for  permissive  waste  ; 

Litt.  s.  71  ;  Co.  Litt.  53,  54  a  ;  2 

Inst.   144,   145,  299;    2   Black. 

Comm.  144,  283.     But  in  modem 

times  conflicting  opinion,?  have 

been  expressed  as  to  the  liability 

of  a  tenant  for  years  for  permis- 
sive waste  :   Heme  v.  Benhow,  4 

Taunt.  764  ;  AiiwortliY.  Johnson, 

5  C.  &  P.  239  ;  Yelloidy  v.  Gower, 

(o)  By  the  Agricultural  Holdings  Act,  1908,  stat.  8  Edw.  VII.  c.  28, 
s.  26  (replacmg  6  Edw.  VII.  c.  56,  s.  3),  notwithstanding  any  custom 
of  the  country,  or  the  provisions  of  any  contract  of  tenancy  or  agree- 
ment respecting  the  method  of  cropping  of  arable  lands,  or  the  dis- 
posal of  crops,  a  tenant  of  an  agricultural  holding  shall  have  full 
right  to  practise  any  system  of  cropping  of  the  arable  land  on  the 
holding,  and  to  dispose  of  the  produce  of  the  holding^  without  incurring 
any  penalty,  forfeiture,  or  liabiUty  ;  provided  that  he  shall  have 
previously  made,  or  as  soon  as  may  be  shall  make,  suitable  and 
adequate  provision  as  therein  mentioned  to  protect  the  holding  from 
injury  or  deterioration.  This  enactment  does  not  apply,  in  the 
case  of  a  tenancy  from  year  to  year,  as  respects  the  year  before  the 
tenant  quits  the  holding  or  any  period  after  he  has  given  or  received 


11  Ex.  274,  293,  294  ;  Woodhouse 
V.  Walker,  5  Q.  B.  D.  404,  406, 
407  ;  Davies  v.  Davies,  38  Ch.  D. 
499,  503,  504  ;  Re  Cartivright,  41 
Ch.  D.  532  ;  and,  as  we  have 
seen,  it  has  now  been  decided 
that  a  tenant  for  life  is  not  liable 
for  permissive  waste  ;  ante,  p. 
117.  It  may  be  thought  that, 
on  principle,  this  decision  should 
govern  the  case  of  a  tenant  for 
years.  But  it  maj'  be  pointed 
out  that,  anciently,  tenants  for 
life  and  years  were  equally  in 
the  position  of  farmers,  while  in 
modem  times  tenants  for  hfe  are 
iisually  life-owners  rather  than 
farmers  ;  and  this  diiierence  in 
their  position  seems  to  have  been 
recognised  in  the  modem  treat- 
ment of  the  question  ;  see  Bewes 
on  Waste,  211  sq.  ;  ante,  pp.  2, 
n.  (6),  3,n.  (/),42,n.  (^),  114. 
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usually  covenants  to  repair,  and  sometimes  to  paint 
them  also.  Covenants  restricting  the  use  of  the 
premises,  as  not  to  carry  on  certain  trades  thereon, 
or  to  use  the  same  as  a  private  dwelhng-house  only, 
are  also  met  with  (p). 

Leases  for  years  taken  for  the  purpose  of  occupa-  Rent  and 
tion  are  usually  made  subject  to  the  payment  of  a  j^  leases, 
yearly  rent  {q)  ;    and,  as  we  have  seen,  they  generally 
contain  certain  covenants  by  the  lessee,  amongst  which 
a  covenant  to  pay  the  rent  is  always  included.     Thus 
a  lease  is  a  matter  partly  of  transfer  of  property,  partly 
of  contract.     As   a  matter  of  contract,   the  lessee's  Lessee's 
covenant  to  pay  rent  and  his  other  covenants  remain  ^^j^j  ^j^^' 
constantly  binding  on  him  during  the  whole  term,  not-  Jjj'"^""'^^"* 
withstanding  any  assignment  which  he  may  make  (r). 

notice  to  quit  which  results  in  his  leaving  the  holding  ;  or  in  any  other 
case,  as  respects  the  year  before  the  expiration  of  the  contract  of 
tenancy.  And  if  the  tenant  exercises  his  rights  under  this  section 
in  such  a  manner  to  injure  or  deteriorate  the  holding  or  to  be  likely 
to  do  so,  the  landlord  will,  without  prejudice  to  any  other  remedy 
which  may  be  open  to  him,  be  entitled  to  recover  damages  for  the 
injury  or  deterioration,  or  to  obtain  an  injunction,  whore  neccssar}', 
restraining  the  tenant  from  so  exercising  his  said  rights.  It  is  thought 
that  the  eifect  of  this  enactment  is  not  to  render  illegal  or  inefFectual 
covenants  as  to  the  method  of  cropping  arable  lands  or  the  disposal 
of  crops,  but  is  merely  to  absolve  tlie  tenant  from  the  obligation  of 
observing  such  covenants  on  condition  that  he  complies  vnth  the 
requirements  of  the  Act  as  to  protecting  the  holding  from  injury  or 
deterioration. 

(p)  Here  it  may  be  mentioned  that,  under  an  agreement  to  take  a  What 
lease  with"  the  usual  "covenants,  or  without  specifying  the  covenants,  covenants 
the  lessor  can,  as  a  rule,  insist  on  the  insertion  in  the  lease  of  no  and  con- 
other  covenants  by  the  lessee  than  covenants  (1)  to  paj'  rent,  (2)  to  ditions  may 
pay  taxes,  except  such  as  are  expressly  payable  bj'  the  lessor.  (3)  to  Ik-  required  ti 
keep  and  deliver  up  the  premises  in  repair,  and  (4)  to  allow  the  lio  inscrU-d 
lessor  to  enter  and  view  tlie  state  of  repair.     Ijoasos  for  particular  in  a  lease 
purposes  (as  farming,  mining  or  public-house  leases)  sliould  contain.  fi)r  years 
besides,  such  covenants  and  clauses  as  are  usually  inserted  in  similar  agreed  to  lx» 
leases  by  the  custom  of  the  trade  or  the  district.     In  the  absence  gnvntod, 
of  express  stipulation,  the  lessor  is  entitled  to  have  a  condition  of 
re-entry  on  non-payment  of  rent,  but  not  on  breach  of  covenant. 
And  the  lessor  is  only  l)()und  to  enter  into  the  usual  qualiliecl  cove- 
nant for  quiet  enjoyment.     See  Davidson,  Prec.  Conv..  vol.  v.  pt.  i. 
pp.  50 — 54,  ;}rd  ed.  ;    IIamp'<liirc  v.   Wirlrns.  7  ("h.  J).  55."..  5(>1  ;    lie 
Andcrton  <fc  Milnrr'.'i  Contract,  45  Cli.  D.  47(> :    1\<-  I.ovIt  ,(■  liiiohti'^ 
Contract,  1892,  3  Ch.  41. 

(?)  ^Ji/e,  p.  340.  Brine,     Ifll  I,    I    Ch.    l'.>4.     'Ilie 

(r)  Sec    Matlhnrs    v.    Jliigijlc.'i      lessee    remains    liable    for    the 


522 


OF   PERSONAL    INTERESTS   IN    REAL    ESTATE. 


Indernnity 
by  assignee 
of  leaseholds 
t©  lessee. 


Liability  of 
assignee. 


On  a  sale  of  leasehold  land  by  the  lessee,  the  purchaser 
is  therefore  bound  to  enter  into  a  covenant  to  in- 
demnify the  vendor  against  non-payment  of  the  rent 
and  non-observance  of  the  covenants  of  the  lease  (s). 
And  even  without  such  a  covenant,  the  assignee  of  a 
lease  is  bound  to  indemnify  the  lessee  against  non- 
payment of  the  rent  and  breach  of  covenant  during 
the  time  for  which  he  remains  entitled  to  possession 
of  the  demised  premises  :  but  if  the  assignee  assign 
over  the  lease,  he  is  not  liable  to  give  indemnity 
against  an}''  future  failure  to  pay  the  rent  or  keep  the 
covenants  (t).  In  such  case  the  second  (and  every 
subsequent)  assignee  succeeds  to  the  same  liabiHty  to 
indemnify  the  original  lessee  during  the  period  of  his 
own  possession  {u).  The  assignee,  as  such,  is  liable  to 
the  landlord  for  the  rent  which  may  be  unpaid,  and 
for  the  covenants  which  may  be  broken  during  the 
time  that  the  term  remains  vested  in  him,  although 
he  may  never  enter  into  actual  possession  {v),  provided 
that  such  covenants  relate  to  the  premises  let  (w)  :  and 
a  covenant  to  do  any  act  upon  the  premises,  as  to 
build  a  wall,  is  binding  on  the  assignee,  if  the  lessee 
has  covenanted  for  himself  and  his  assigns  to  do  the 


rent,  after  assignment  even 
without  an  express  covenant 
to  pay  it :  but  in  such  a  case 
the  lessor  will  be  barred  from 
suing  the  lessee  for  rent,  if  he 
accept  the  assignee  as  his  tenant. 
This  is  no  bar  to  his  suing  the 
lessee  on  express  covenants.  See 
Walker's  case,  3  Rep.  22,  24; 
Barnard  v.  Godscall,  Cro.  Jac. 
309  ;  Marsh  v.  Brace,  ib.  334 ; 
BreU  v.  Cumberland,  ib.  521  ; 
Bachelour  v.  Gage,  Cro.  Car.  188  ; 
Norton  v.  Acklane,  ib.  580  ;  Mills 
V.  Auriol,  1  H.  Bl.  433,  443,  445, 
4  T.  R.  94,  98,  2  R.  R.  341  ; 
Mayor  of  Swansea  v.  Thomas,  10 
Q.  B.  D.  48  ;  Baynton  v.  Morgan, 
22  Q.  B.  D.  74.  An  original 
lessee  called  upon,  after  assign- 
ment, to  pay  the  rent  does  not 


re-acquire  his  original  estate  in 
the  term  ;  Stait  v.  Fenner,  1912, 
2  Ch.  504,  512. 

{s)  1  Wms.  V.  &  P.  G67  sq., 
2nd  ed.  See  Gooch  v.  Cbttter- 
buck,  1899,  2  Q.  B.  148  ;  Re  Poole 
and  Clarke's  Contract,  1904,  2  Ch. 
173  ;   Harris  v.  Boots,  ib.  376. 

(/)  Burnett  v.  Lynch,  5  B.  & 
C.  589  ;   Sug.  V.  &  P.  38. 

(u)  Moule  V.  Garrett,  L.  R.  7 
Ex.  101.  Not  so  the  under- 
lessee  of  an  assignee  ;  Bonner  v. 
Tottenham,  d-c.  Building  Society, 
1899,  1  Q.  B.  161. 

{v)  Williams  v.  Bosanquet,  1 
Brod.  &  Bing.  238.  3  J.  B.  Moore, 
500,  21  R.  R.  585. 

[w)  As  do,  for  example,  the 
covenants  specified  in  note  (p) 
to  p.  521,  ante. 
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act  (x).    But  a  covenant  to  do  any  act  upon  premises  j 
not  comprised  in  the  lease  cannot  be  made  to  bind  the  | 
assignee  (?/).      Covenants   which   are    binding   on   the  Covenants 
assignees  are  said  to  run  with  the  land,  the  burden  of  ^j"^  the  land, 
such  covenants  passing  with  the  land  to  every  one  to  / 
whom  the  term  is  from  time  to  time  assigned.     But  f 
when  the  assignee  assigns   to   another,   his  Mability 
ceases   as   to   any   future   breach  {z).    In   the   same 
manner  the  benefit  of  covenants  relating  to  the  land  (a), 
entered  into  by  the  lessor,  will  pass  to  the  assignee  ; 
for,  though  no  contract  has  been  made  between  the 
lessor  and  the  assignee  individually,  yet  as  the  latter 
has  become  the  tenant  of  the  former,  a  privitij  of  estate 
is  said  to  arise  between  them,  by  virtue  of  which  the 
covenants  entered  into,  when  the  lease  was  granted, 
become  mutually  binding,  and  may  be  enforced  by  the 
one  against  the  other  (b).     This  mutual  right  is  also 
confirmed  by  an  express  clause  of  the  statute  before 
referred  to  (p),   by  which  assignees  of  the  reversion 
were  enabled  to  take  advantage  of  conditions  of  re- 
entry contained  in  leases  (d).    By  the  same  statute 
also,  the  assignee  of  the  reversion  is  enabled  to  take/Right  of 
advantage  of  the  covenants  concerning  the  land  demised  J  ^^^'^f^^^ 
which  were  entered  into  by  the  lessee  with  the  lessor]  to  sue  on 

(  lessee  3 

under  whom  such  assignee  claims  (e) — an  advantage^!  coven  an  t-^. 
however,  which,  in  some  cases,  he  is  said  to  have 

(x)  Spencer'' sense,  ^Jic-p.lG a  ;  Bickftls    v.    Enfichl    Chirrhwar- 

Tlemingu-ny  v.  Fernamles,  \',i  Sim.  dens,  lOOn,  1  V\\.  rA\. 

228.     See  Minslndl  v.  Oakes,  2  (h)  3   Rep.   23  ;    Stevenson  v. 

IT.  &  N.  793.  809.  Lanibard,   2    East,    575,    f.SO.    (1 

(//)  Keppell  V.  Bailey,  2  My.  &  R.  R.  511  ;   Sugd.  V.  *  V.  47S. 

K.  517  ;    and  see  cases  cited  in  note,  3rd  ed. 

note  (a)  below.  (c)  Stat.  .32  Hen.  VIIT.  r.  3», 

(2)  Taylor  v.  Shum-.  1  Bos.  &  s.  2. 

Pul.  21  ;'  4  R.  R.  759  ;    Paul  v.  (rf)  Anie,  p.  343. 

Nurse,  8  B.  &  C.  480  ;   Jiovlcif  v.  (e)  1  Wnis.  Sannd.  240,  n.  (3) ; 

Adam.1,  4  My.  &  Cr.  534,  .542  ;  Marlyn  v.   Willmms,  1  II.  &  N. 

Beardman   v!    Wilson,   L.    R.    4  817;  Sunderland  Orphan  Asylum 

C  P.  57  ;  Ilopkinsonv.  Jjovering,  v.    Jiiicr    Wear   Commrs.,    1912. 

1 1  Q.  B.  D.  92,  97.  1  Cli.  191  ;   sec  1  Wnis.  V.  &  1'. 

{a)  See    Dewnr    v.    floodman,  402 — 404.  2nd  ed.  ;    Wms.  Vers. 

1908,  1  K,  B.  94,  19(t9,  A.  C.  72  ;  Prop.  2(X)  n.  (s).  17(h  ed. 
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previously  possessed  (/).  And  with  regard  to  leases 
made  after  the  year  1881,  the  Conveyancing  Act,  1881, 
contains  further  enactments  {g)  annexing  the  rent 
reserved  and  the  benefit  of  the  lessee's  covenants, 
having  reference  to  the  subject  matter  of  the  lease, 
to  the  immediate  reversionary  estate  in  the  land,  and 
giving  a  special  remedy  for  such  rent  and  covenants  to 
the  person  entitled,  subject  to  the  term,  to  the  income 
of  the  land  leased  (li)  ;  also  laying  the  obhgation  of 
the  lessor's  covenants,  with  reference  to  the  subject- 
matter  of  the  lease,  upon  the  immediate  reversionary 
estate  and  the  person  entitled  thereto,  so  far  as  the 
lessor  has  power  to  bind  them  ;  and  allotting  the  hke 
advantage  and  liabiHty  to  every  part  of  the  reversionary 
estate  in  the  case  of  severance  thereof.  Any  cove- 
nants entered  into  by  the  lessor  with  the  lessee  remain 
binding  on  the  lessor  personally  during  the  whole  term, 
notwithstanding  any  assignment  of  the  reversion  (i). 

The  payment  of  the  rent  and  the  observance  and 
performance  of  the  covenants  are  usually  further 
secured  by  a  proviso  or  condition  for  re-entry  (j).  The 
proviso  for  re-entry,  so  far  as  it  relates  to  the  non- 
payment of  rent,  has  been  already  adverted  to  {k)  ;  it 
enables  the  landlord  or  his  heirs  (and  the  statutes 
above  mentioned  {I )  enable  his  assigns)  to  re-enter  on 
the  premises  let,  and  repossess  them  as  if  no  lease 
had  been  made.  The  landlord,  his  heirs,  or  assigns, 
could  formerly,  on  non-observance  of  any  covenant. 


(/)  Vyvyan  v.  Arthur,  1  B.  &  C. 
410,  414. 

{g)  Stat.  44  &  45  Vict.  c.  41, 
ss.  10,  11  ;  see  1  Wms.  V.  &  P. 
403,  404,  2ncl  ed.  ;  Municipal, 
tfcc,  Building  Society  v.  Smith, 
22  Q.  B.  D.  70. 

{h)  See  Turner  V.  Walsh,  1909, 
2  K.  B.  484  ;  Eickett  v.  Green, 
1910,  1  K.  B.  253,  259. 

(i)  Stuart  v.  Joy,  1904,  1  K.  B. 
362  ;  cf.  ante,  p.  522. 


ij)  See  ante,  p.  521,  n.  {p). 

(k)  Ante,  p.  341. 

[l]  Stats.  32  Hen.  VIII.  c.  34  ; 
44  &  45  Vict.  c.  41,  ss.  10,  14 
(sub-s.  8),  extended  by  1  &  2 
Geo.  V.  c.  37,  s.  2,  to  the  benefit 
of  a  condition  broken  before  the 
assignment  of  the  reversion,  if 
made  after  the  vear  1911  ;  see 
1  Wms.  V.  &  P.  404. 405,  2nd  ed. ; 
ante,  pp.  343,  344. 
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at  once  re-enter  in  the  same  way,  under  the  proviso 
for  re-entry  on  breach  of  covenant  (w).     And,  as  a 
rule,  the  tenant  could  obtain  no  relief  in  equity  against 
a   forfeiture   for   breach   of   covenant,    other   than   a 
covenant  to  pay  money  (/i).     A  condition  for  re-entry 
on  breach  of  covenant  thus  became  a  very  serious 
instrument  of  oppression  in  the  hands  of  the  land- 
lord, when  the  property  comprised  in  the  lease  was 
valuable,  and  the  tenant  had  by  mere  inadvertence 
committed  some  breach  of  covenant  (o).     But  now.  Now  enfoice- 
by  the  Conveyancing  Act,  1881  (p),  a  right  of  re-entry  ^^^  thc'Von- 
or  forfeiture  under  any  proviso  or  stipulation  in  a  tiitions  of 
lease  (g)  for  a  breach  of  any  covenant  or  condition  in  veyancing 
a  lease,  shall  not  be  enforceable,  by  action  or  other-  *'^^*'  ^'^'^^• 
wise,  unless  and  until  the  lessor  serves  on  the  lessee 
a  notice  (r)  specifying  the  particular  breach  complained 
of,  and,  if  the  breach  is  capable  of  remedy,  requiring 
the  lessee  to  remedy  the  breach,   and  in  any  case 
requiring  the  lessee  to  make  compensation  in  money  for 
the  breach  (s),  and  the  lessee  fails  within  a  reasonable 
time  thereafter  to  remedy  the  breach,  if  it  is  capable 
of  remedy,  and  to  make  reasonable  compensation  in 
money,    to    the    satisfaction    of    the    lessor,    for    the 
breach  {t).     And   where   the   lessor   is   proceeding   to 


(m)  iJoc  (J.  Maslon  v.  Gladwin, 
6  Q.  B.  953  ;  Davis  v.  Barrett, 

10  C.  E.  821. 

(ft)  Hill  V.  Barclay,  18  Vcs.  50, 

1 1  li.  K.  14:7  ;  Notts  V.  Gibbon, 
3  JJrew.  G81  ;  Barrow  v.  Isaacs, 
181)1,  1  Q.  13.  417  ;  Eastern  Tdc- 
tjraph  Co.,  Ltd.  v.  Dent,  18U'J,  1 
Q.  13.  835  ;  SCO  Jiainford  v.  Creasi/, 

3  (jliff.  075  ;  Banjcnl  v.  Tliotnson, 

4  Giff.  473. 

(o)  See  note  (/),  aitlc. 

(p)  Stat.  44  &  45  Vict.  c.  41, 
s.  14.  This  Act  ii'pealed  stilts. 
22  &  23  Viut.  c.  35,  .ss.  4—9  ;  23 
&  24  Vict.  c.  120,  s.  2  ;  whicli 
hatl  given  powcf  to  tlie  Courts, 
under  cort.iin  coiuiition.s,  to 
relieve  against  a  foiloituio   for 


breach  of  a  covenant  or  condition 
to  msure  against  lire. 

{q)  See  sect.  14,  sub-s.  3 ; 
Swain  v.  Ay  res,  21  Q.  B.  D.  289. 
By  Stat.  55  &  50  Vict.  c.  13,  s.  5, 
tlie  benefit  of  these  provisions  is 
extended  to  agreements  for  a 
lease  or  underkuisc. 

(r)  As  to  the  form  of  notice 
required,  .see  Fletcher  v.  Nokcs, 
1897,  1  Oh.  271  ;   Be  Scrle,  1898. 

1  (jli.  052  ;  Panncll  v.  City,  .tc, 
Brcwen/  Co.,  1900,  1  Cli.  490  ; 
Jacob  V.  Down,  I'.HJO.  2  Cii.  150  ; 
Piijott  V.  Middlesex  (.'ounty  Coun- 
cil, 1909,  1  Cli.  134. 

(.f)  See  ImIc  v.  Pcarcc,   1893, 

2  Gh.  271. 

(I)  Sec  North  London,  itc,  Co. 
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enforce  such  a  right  of  re-entry,  the  Court  is  authorised, 
on  the  apphcation  of  the  lessee  (w),  to  grant  rehef 
against  such  a  forfeiture,  if  and  upon  such  terms  as 
the  Court,  under  the  circumstances  of  the  case,  shall 
think  fit  {v).  But  such  relief  cannot  be  obtained  after 
the  lessor  has  actually  recovered  possession  of  the 
premises,  whether  by  entry  or  action  (w).  These  pro- 
visions apply  to  all  leases,  whatever  their  date,  and 
have  effect  notwithstanding  any  stipulation  to  the 
contrary.  But  they  do  not  affect  the  law  relating  to 
re-entry  or  forfeiture,  or  relief  in  case  of  non-payment 
of  rent  (x).  Nor  do  they  apply  to  a  covenant  or 
condition  against  the  assigning,  under-letting,  parting 
with  the  possession,  or  disposing  of  the  land  leased  (y)  ; 
nor,  in  the  case  of  a  mining  lease,  to  a  covenant  or 
condition  for  allowing  the  lessor  to  have  access  to  or 
inspect  books,  accounts,  records,  weighing  machines 
or  other  things,  or  to  enter  or  inspect  the  mine  or  the 
workings  thereof.  A  condition  for  forfeiture  on  the 
lessee's  bankruptcy,  or  on  the  taking  in  execution  of 
his  interest,  was  also  excepted  from  the  Act.  But  by 
the  Conveyancing  Act,  1892  (z),  such  a  condition  is 
only  to  be  excepted  from  the  operation  of  the  above 
provisions  after  one  year  from  the  date  of  the  bank- 
ruptcy or  execution,  and  provided  the  lessee's  interest 
be  not  sold  within  the  year.  Such  a  condition  is,  how- 
ever,  to  remain  an  unqualified   exception  from  the 

V.  Jacques,  49  L.  T.  659  ;  Jacques  K.  B.  263  ;  Hyman  v.  Rose,  1912, 

V.  Harrison,  12  Q.   B.   D.   136,  A.  C.  623. 

165 ;     Greenfield   v.    Hanson,    2  (w)  Quilter   v.    Maflestone,   9 

Times  L.  R.  876 ;   Skinner's  Co.  Q.   B.  D.  672,   677  ;    Sogers  v. 

V.   Knight,   1891,  2  Q.   B.  542  ;  Rice,  1892,  2  Ch,  170. 
.Stat.  55  &  56  Vict.  c.  13,  s.  2  (1) ;  (x)  Ante,  pp.  341—343. 

Penton  v.  Barnett,  1898,  1  Q.  Ji.  (;y)  Barrow  v.  Isaacs,  189],  1 

276.  Q.  13.  417  ;  see  Gentle  v.  Faulkner, 

(w)  Or  his  representatives  or  1900,  2  Q.  B.  267,  ante,  p.  519. 
assigns,   or  an  underlessee,   his  (z)  Stat.  55  &  56  Vict.  c.  13, 

representatives  or  assigns ;    see  s.  2  (2) ;  Horsey  Estate,  Ltd.  v. 

Stat.  44  &  45  Vict.  c.  41,  s.  14(3),  Steiger,  1899,  2  Q.  B.  79;    Re 

amended  by  55  &  56  Vict.  c.  13,  Riggs,  1901,  2  Q.  B.  16  ;  Fryer  v. 

ss.  4,  5  ;  next  note  :  post,  p.  537.  Eicart,  1902,  A.  C.  187. 

(v)  Dendy   v.    Evans,  1910,    1 
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above  provisions  of  the  Act  of  1881  if  contained  in  a 
lease  of  (1)  agricultural  or  pastoral  land  ;  (2)  mines 
or  minerals  ;  (3)  a  public-house  or  beershop  ;  (4)  a 
dweUing-house  let  furiiislied  ;  or  (5)  any  property  with 
respect  to  which  the  personal  qualifications  of  the 
tenant  are  of  importance  for  the  preservation  of  the 
value  or  character  of  the  property,  or  on  the  ground 
of  neighbourhood  to  the  lessor,  or  any  person  holding 
under  him. 

At  common  law,  the  proviso  for  re-entry  on  breach  Former  effect 

J.  ,  ,1  1  •      i.      £  •  1      i   •       of  licence  for 

01  covenants  was  the  subject  or  a  curious  doctrme  breach  of 
that  if  an  express  licence  were  once  given  by  the  covenant, 
landlord  for  the  breach  of  any  covenant,  or  if  the 
covenant  were,  not  to  do  a  certain  act  without  licence, 
and  licence  were  once  given  by  the  landlord  to  per- 
form the  act,  the  right  of  re-entry  was  gone  for  ever  (a). 
The  ground  of  this  doctrine  was,  that  every  condition 
of  re-entry  was  entire  and  indivisible  ;  and,  as  the 
condition  had  been  waived  once,  it  could  not  be  en- 
forced again.  So  far  as  this  reason  extended  to  the 
breach  of  any  covenant,  it  was  certainly  intelhgible  ; 
but  its  apphcation  to  a  licence  to  perform  an  act, 
which  was  only  prohibited  when  done  icithout  licence, 
was  not  very  apparent  {b).  This  rule,  which  was  well 
estabhshed,  was  frequently  the  occasion  of  great 
inconvenience  to  tenants ;  for  no  landlord  could 
venture  to  give  a  licence  to  do  any  act,  which  might 
be  prohibited  by  the  lease  unless  done  with  licence, 
for  fear  of  losing  the  benefit  of  the  proviso  for  re- 
entry, in  case  of  any  future  broach  of  covenant  (c). 

(a)  Daiitiiur's case, -klici).  lid;  uiuiitc    a    licsli    proviso   for   re- 

Brummdl  v.  Macphcrsoit,,  1-1  N'cs.  entry  on  any  future   brciuh  of 

173.  the     covenants,     a     proceeding 

(6)  4  Jarman's  Conveyancing,  which  was,  of  course,  atUMidtil 

by  Sweet,  377,  n.  (e).  with  expense.     The  term  woiJd 

(c)  The    only    method    to    be  then,  for  tlie  future,  have   been 

adopted  in  such  a  case  was,  to  determinable  on  the  new  e\ents 
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But  this  inconvenient  doctrine  was  removed  by  tiie 
Law  of  Property  Amendment  Act,  1859  [d)  ;  and  the 
giving  of  any  such  Hcence  no  longer  prevents  the  en- 
forcement of  the  landlord's  right  of  re-entry  for  any 
breach  of  covenant  not  authorised  or  avoided  by  the 
licence.  This  Act,  however,  failed  to  provide  for  the 
case  of  an  actual  waiver  of  a  breach  of  covenant.  On 
this  point  the  law  stood  thus.  The  receipt  of  rent  by 
the  landlord,  after  notice  of  a  breach  of  covenant  com- 
mitted by  his  tenant  prior  to  the  rent  becoming  due  (e), 
was  an  impHed  waiver  of  the  right  of  re-entry  (/)  ; 
but  if  the  breach  was  of  a  continuing  kind,  this  impUed 
waiver  did  not  extend  to  the  breach  which  continued 
after  the  receipt  {g).  An  impHed  waiver  of  this  kind 
did  not  destroy  the  condition  of  re-entry  (h)  ;  but  an 
actual  waiver  had  this  effect.  Few  landlords,  there- 
fore, were  disposed  to  give  an  actual  waiver.  This) 
inconvenience  was  met  by  a  subsequent  Act  (i),  pro- 
viding that  in  future  any  actual  waiver  by  the  lessor, 
in  any  particular  instance,  of  the  benefit  of  any  covenant 
or  condition  in  any  lease,  should  not  be  deemed  to  be 
a  general  waiver  of  the  benefit  of  any  such  covenant 
or  condition,  unless  an  intention  to  that  effect  should 
appear. 


Severance  of         At  common  law,  too,  a  grantee  of  the  reversion  of 
revcrt;ion.       p.^^^,^  ^^  ^^^  property  comprised  in  a  lease  could  not 


stated  in  the  proviso  ;  and  there 
was  no  objection  in  point  of  law 
to  such  a  course  ;  for  a  term, 
imhke  an  estate  of  freehold,  may 
be  made  determinable  during  its 
continuance,  on  events  which 
were  not  contemplated  at  the 
time  of  its  creation.  See  2  Prest. 
Conv.  199. 

(d)  Stat.  22  &  23  Vict.  c.  35, 
ss.  1,  2.  By  Stat.  8  &  9  Vict.  c. 
99,  s.  5,  the  doctrine  had  ceased 
to  extend  to  licences  granted  to 
the  tenants  of  Crown  lands. 

(e)  See  Fryer  v.  Ewart,  1902, 


A.  C.  187  J  1  Wms.  V.  &  P.  353, 
2nd  ed. 

(/ )  Co.  Litt.  211  b  ;  Price  v. 
]Vorwood,  4  H.  &  N.  512  ;  Jacob 
V.  Dou-n,  1900,  2  Ch.  156. 

{g)  Doe  d.  Muston  v.  Gladwin, 
6  Q.  B.  953  ;  Doe  d.  Balcer  v. 
Jones,  5  Ex.  498  ;  Benton  v.  Bar- 
nett,  1898,  1  Q.  B.  276  ;  Jacob  v. 
Dcncn,  ubi  sup. 

(/()  Doe  d.  Flower  v.  Feck,  1 

B.  &  Ad.  428. 

(/)  Stat.  23  &  24  Vict.  c.  38, 
s.  6. 
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take  advantage  of  a  condition  of  re-entry  or  other 
condition  contained  in  the  lease  ;  as  if  a  lease  had 
been  made  of  three  acres.,  reserving  a  rent  upon  con- 
dition, and  the  reversion  of  two  acres  were  granted, 
the  rent  might  be  apportioned,  but  the  condition  was 
destroyed,  "  for  that  it  is  entire  and  against  common 
right  "  (k).  The  law  on  this  point  was  partially  altered 
by  the  Law  of  Property  Amendment  Act,  1859,  which 
provides  [l]  that  where  the  reversion  upon  a  lease  is 
severed,  and  the  rent  is  legally  apportioned,  the 
assignee  of  each  part  of  the  reversion  shall,  in  respect 
of  the  apportioned  rent  belonging  to  him,  have  the 
benefit  of  all  conditions  of  re-entry  for  non-pa^^ment 
of  the  original  rent.  It  will  be  observed  that  this 
enactment  does  not  affect  conditions  of  re-entry  on 
breach  of  covenants  ;  also  that  it  can  only  take  effect, 
if  the  rent  be  legally  apportioned.  Kent  can  only  be 
legally  apportioned  by  the  consent  of  the  tenant  to 
the  apportionment,  or  by  the  verdict  of  a  jury  (m). 
But  with  regard  to  leases  made  ajter  tlie  year  1881,  the 
common  law  rule  was  altogether  abolished  by  the 
Conveyancing  Act,  1881  (??.),  which  provides  that  every 
condition  or  right  of  re-entry  and  every  other  condition 
contained  in  such  leases  shall,  on  the  severance  of  the 
reversionary  estate  in  the  land  leased,  bo  apportioned 
and  remain  annexed  to  ihe  several  parts  of  the  rever- 
sionary estate  as  severed.  The  old  law  remains  in 
force  as  to  leases  made  before  1882  (o). 

It  was  provided  by  the  Statute  of  Frauds  (j?),  that  Suituto  of 
no  leases,  estates,  or  interests,  not  being  copyhold  or  rcquiml 

(k)  Co.  Litt.  215  a.     The  con-  (/)  Stat.  22  &  23  Vict.  c.  .35,  wntrnf;  to 

dition  is,  however,  apportionable  s.  3.  assij^n  a  lease, 

at  common  law  if  the  reversion  (m)  Bliss  v.  Collins,  5  B.  &  A. 

be  severed  by  act  in  tlie  law,  or  87G.     See  ante,  p.  445. 
by  the  involuntary  act  of  the  (n)  Stat.  44  &  45  Vict.  c.  41. 

reversioner;  PigoU  v.  Middlesex  s.  12  ;  see  also  s.  10. 
County  Council,  190i).  I  Ch.  134,  (o)  Pigott  v.  Middlesex  Coinili/ 

142,143.     See  as  to  coparceners.  Council,  1!>U'J.  1  Ch.  134,  142. 
Doe  d.  De  Ratzcn  v.  Lewis,  5  A.  &  (  y)  20  (Jar.  1 1.  c.  :i.  s.  3. 

E.  277. 

W.H.P.  34 
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A  deed  now 
required. 


customary  interests,  in  any  lands,  tenements,  or  here- 
ditaments, should  be  assigned,  unless  by  deed,  or  note 
in  writing,  signed  by  the  party  so  assigning  or  his  agent 
thereunto  lawfully  authorised  by  writing,  or  by  act  or 
operation  of  law.  And  now,  by  the  Eeal  Property  Act, 
1845  (q),  an  assignment  of  a  chattel  interest,  not  being 
copyhold,  in  any  tenements  or  hereditaments,  shall  be 
void  at  law  unless  made  by  deed  (r).  No  particular 
form  of  words  is  required  to  make  a  valid  assignment 
of  a  lease  for  years  :  but  a  clear  intention  must  be 
expressed  to  divest  the  assignor  of  his  legal  right  to 
possession  of  the  demised  premises,  and  to  transfer 
the  same  to  the  assignee  (s). 


Lands  in  With  regard  to  lands  in  Middlesex  or  Yorkshire, 

YorksWre.^^  assignments  of  such  leases  thereof  as  require  registra- 
tion {t)  are  voidable,  if  not  registered,  in  the  same 
manner  as  conveyances  of  the  freehold  estate  (u)  ;  and 
so  are  assignments  of  leases  for  twenty-one  years  or 
under,  if  the  assignment   be  not  accompanied  with 
dehvery  of  the  actual  possession  of  the  demised  land  {x). 
Assignments   And  an  assignment  on  sale  (y)  of  a  lease  capable  of 
districrw™ere  ^registration  (z),  and  having  at  least  forty  years  to  run, 
registration     of  land  situate  in  a  district  where  registration  of  title  is 
compulsory,    compulsory  (a)  operates  only  as  an  agreement,  and  does 
not  pass  any  legal  estate  to  the  assignee  unless  or  mitil 
he  is  registered  as  the  proprietor  of  the  lease  {h).    But 

(q)  Stat.  8  &  9  Vict.  c.  106,  s.  3, 

repealing  stat.  7  &  8  Vict.  c.  76, 

s.  3,  to  the  same  effect. 

Stamps  on  (r)  Assignments  of  leaseholds 

assignments     on  sale,  mortgage,  voluntary  con- 

of  leaseholds,  veyance  or  otherwise  are  charged 

with  the  same  stamp  duty  as 

conveyances  of  freeholds  on  the 

like  occasions  ;   see  a7ite,  pp.  80, 

n.  (u),  156,  n.  (d),  197,  n.  (o) ;  next 

chapter ;  post.  Part  VI. 

(s)  Be  Beachey,  1904,  1  Ch.  67. 

(t)  Ante,  p.  516. 

(w)  Ante,  p.  212. 

(x)  Sug.  V.  &  P.  732  ;   1  Dart, 


V.  &  P.  700,  7th  ed. ;  stat.  47  & 
48  Vict.  c.  54,  s.  28. 

(y)  Ante,  p.  215,  nn.  {p),  {,). 

(2)  Ante,  p.  516. 

(a)  Ante,-p.2U. 

(b)  Stat.  60  &  61  Vict.  c.  65, 
s.  20,  as  extended  by  ss.  22  (6), 
24,  and  Land  Transfer  Rules, 
1903,  Nos.  68—70,  (1908)  IV.  ; 
also  applj'mg  to  leases  having 
two  lives  yet  to  fall  in.  There  is 
the  hke  exception  in  the  case  of 
an  assignment  to  trustees  for 
the  purposes  of  the  Settled  Land 
Acts  as  in  the  case  of  a  lease  to 
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this  does  not  appear  to  affect  an  assignment  on  sale  of 
a  term  originally  created  for  mortgage  purposes  (c). 

Leasehold  estates,  being  chattels,  could  always  be  Will  of 
bequeathed  by  will  (d).     And,  as  we  have  seen  (e),  they  '^^^^^°'^^- 
devolve  in  the  first  place  on  the  executors  of  the  will, 
in  the  same  manner  as  other  personal  estate ;   or,  on 
the  decease  of  their  owner  intestate,  they  will  pass  to 
his  administrator.     And  an  executor  or  administrator 
has  the  same  power  of  disposing  of  any  term  of  years 
so  vested  in  him,  in  order  to  raise  money  to  pay  debts, 
expenses,  or  (in  the  case  of  a  will)  legacies,  as  he  has 
with  regard  to  the  deceased  person's  other  chattels  (/). 
Specific  bequests  of  leasehold  estates  are  subject  to  the 
executor's  assent  in  the  same  manner  as  hko  bequests 
of  other  chattels  {g).     It  was  formerly  a  rule  that  where  General 
a  man  had  lands  in  fee  simple,  and  also  lands  held  for  ^^'■^°' 
a  term  of  years,  and  devised  by  his  will  all  his  lands 
and  tenements,  the  fee  simple  lands  only  passed  by  the 
will,  and  not  the  leaseholds  ;   but  if  ho  had  leasehold 
lands,   and  none  hold  in  fee  simple,   the  leaseholds 
would   then   pass,   for   otherwise   the   will   would   be 
merely  void  {h).    But   the   Wills   Act,   1837  {%),   now  Wills  Act. 
provides,  that  a  devise  of  the  land  of  the  testator,  or  of 
the  land  of  the  testator  in  any  place,  or  in  the  occupa- 
tion of  any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner,  and  any  other  general 
devise  which  would  describe  a  leasehold  estate  if  the 

such  trustees  ;   L.  T.  R.  (1903),  Beav.   153  ;    Prescolt  v.  Barker, 

No.  Gi),  ante,  p.  516,  n.  («);  see  L.  R.  9  Ch.  174.     Stat.  22  &  23 

post,  Part  Vll.  Vict.  c.  35,  s.  27,  contains  a  pro- 

(c)  Ante,  p.  517  ;    sec  1  Wins.  vision  for  tlio  exoneration  of  tlie  Exonera- 
V.  &  P.  384,  2nd  eel.  executors  or  administrators  of  a  tinn  of 

(d)  Ante,  p.  20.  lessee  from  liability  to  the  rents  exoeutors  and 

(e)  Ante,  pp.  20,  21,  222.  and    covenants    of     the    lea.sc,  administra 
(/)  Ante,  p.  222.  similar  to  tliat  to  which  we  have  toi-s  of  lessee. 
(g)  Ante,  p.  224.  already  referred  with  respect  to 

(/).)  Jiosc  v.  Bartldt,  Cro.  Car.  tiieir  liability  to  rents-eluirj^c  in 

292  ;   see  ante,  p.  22.  conveyances     on     rents-eiiargc  ; 

(i)  Stat.  7  Will.  IV.  &  1  Vict.  bcc  aH/c,  p.  4»0,  n.  (»i) ;  lie  Green, 

0.  26,  s.  26.     Sec  Wilson  v.  Eden,  2  Do  tJc.x,  F.  &  J.  121  ;    Wms. 

5  Exch.  752,  18  Q.    B.   474,  10  Pers.  Prop.  499,  17th  ed. 
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testator  had  no  freehold  estate  which  could  be  described 
by  it,  shall  be  construed  to  include  the  leasehold  estates 
of  the  testator,  or  his  leasehold  estates  to  which  such 
description  shall  extend,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  will. 

Alienation  As  chattels,  leasehold  estates  have  always  been  liable 

to  alienation  for  the  tenant's  debts,  both  during  his  life 
in  execution  of  a  judgment  against  him  {k)  and  after 
his  death  (l).  On  a  judgment  against  a  tenant  for  years, 
his  term  may  be  seized  and  sold  by  the  sheriff  as  a 
chattel  under  the  writ  of  fieri  facias  (m).  And  by  the 
old  law,  execution  might  be  had  under  the  writ  of 
elegit  {n)  of  the  whole  of  a  debtor's  term,  as  a  chattel,  or 
of  half  of  it,  as  land  (o).  But  at  common  law,  judg- 
ments were  no  more  binding  on  lands  held  for  a  term  of 
years  than  on  other  chattels  (p) ;  which,  by  the  Statute 
of  Frauds,  were  not  bound  b}^  judgments  until  a  writ  of 
execution  was  actually  in  the  hands  of  the  sheriff  or  his 
officer  (g).  By  the  Judgments  Act,  1838,  lands  held  for 
a  term  were  made  liable  to  judgments  against  the  tenant 
in  the  same  manner  as  freehold  lands  (r) ;  but  by  the 
Judgments  Act,  1839,  as  against  purchasers  without 
notice  of  any  judgments,  such  judgments  were  to  hare 
no  further  effect  than  they  would  have  had  under  the  old 
law(s).  And  the  before-mentioned  Acts  of  1860,  1864 
and  1888,  reducing  the  lien  of  judgments,  applied  to 

(k)  Bac.   Abr.   Execution    (C.  17th  ed. 

2,  4).  (r)  Ante,  pp.  274,  275  ;  Johns 

(I)  Ante,  pp.  20,  21.  v.  Pinlc,  1900,  1  Ch.  296. 

(m)  4  Rep.  74  ;  Taylor  v.  Cole,  (s)  Stat.  2  &  3  Vict.  c.  11,  s.  5  ; 

3  T.  R.  292,  1  R.  R.  70G ;    see  Westhroolc  x.  Blythe,  3  E.  &  B. 

Doe  d.  Hughes  v.  Jones,  9  M.  &  737.     And  if  leaseholds  should  be 

W.  372  ;   ante,  p.  272.  considered  to  be  goods  Mithin  the 

{n)  Ante,  p.  272,  and  note  {h).  meaning  of  stat.  19  and  20  Vict. 

(o)  8    Rep.    171;     Bac.    Abr.  c.  97,  s.  1,  then  a  purchaser  with- 

Execution  (C.  2).  outnotice  was  thereby  protected, 

(p)  8    Rep.    171  ;    Shirley  v.  if  he  acquired  title  at  any  time 

Watts,  3  Atk.  200.  before  an  actual  seizure  under  the 

(q)  Stat.  29  Car.  II.  c.  3,  s.  16.  writ ;  see  Wms.  Pers.  Prop.  108, 

See  Wms.  Pers.  Prop.  107,  108,  17th  ed. 
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leaseholds  equally  with  freeholds  (i).  The  Land  Charges 

Act,  1900  (u),  repealed  these  provisions  of  the  Judgments 

Act,  1889,  and  the  Acts  of  1860  and  18G4,  as  from  the 

1st  of  July,  1901  :   but,  as  we  have  seen,  no  judgment 

shall  thenceforward  operate  as  a  charge  on  land  miless 

or  until  a  writ  or  order  for  the  purpose  of  enforcing  it 

is  registered  under  the  Land  Charges  Act  of  1888  (x). 

By  the  common  law,  terms  of  years  are  not  bound  by 

the  tenant's  debts  to  the  Crown,  until  award  of  execu-  Crowii  debts. 

tion  against  him  (//).     And  purchasers  of  terms  were 

further  protected  by  the  before-mentioned  provision  of 

the  Crown  Suits  Act  of  1865  {z)  ;   and  as  from  the  1st 

of  July,  1901,  they  have  had  the  protection  given  by 

the  Land  Charges  Act,  1900(a).     Terms  have  always 

been  Hable   to   ahonation  for   debt   on   the   tenant's 

bankruptcy  {b).     But  as  leases  for  years,  by  reason  Bankruptcy. 

of   their   rent    and    covenants,    are   sometimes    more 

burdensome  than  profitable,  under  the  old  bankrupt 

law,  a  banki-upt's  term  did  not  vest  in  his  assignees 

(who  occupied  a  position  similar  to  that  of  the  present 

creditor's  trustee)  without  their  acceptance  of  it  (c). 

As  we  have  seen,  under  the  Bankruptcy  Act,  1883, 

when  a  debtor  is  adjudged  bankrupt,  the  whole  of  his 

property  vests  at  once  in  the  trustee  for  the  purposes 

of  the  Act  {d).     But  the  trustee  may,  withni  the  time  Disclaimer  <..f 

and  under  the  conditions  specilied  in  the  Act,  disclaim  Jeaseholds  by 

^  trustee  m 

(t)  Anlc,  pp.  275 — 278.  ruptey  but  before  his  discharge,     '"' ''     ^*  ^^' 

(u)  Stat.  63  &  04  \'ict.  c.  20,  heiuiglitmakeavaUddispositiou 

s.  5  ;  ante,  p.  277.  of  them  to  any  one  dealhig  with 

(x)  Sect.  2  ;   ante,  p.  277.  him  in  good  faith  and  for  vidue, 

(y)  Fleetwood's    case,    8    Kep.  either  witli  or  without  notice  of 

171  ;  13  Price,  G59;  Ciiitty,  Pre-  the      bankrupUy,  -    before      tlio 

rogativc  of  the  Crown,  284,  207,  trustee  interveneti  ;    Jic  Clayton 

2'J8.  'l"    liaixlay's    ContiMt,    18'J5,    2 

(2)  Ante,  p.  290.  Ch.  212  ;    V\  ins.  Pers.  Prop.  2'J'J, 

(a)  Ante,  p.  21H.  300  &  Aildcnda,  17th  ed.     Thia 

(b)  Ante,  p.  282.  doctrine    is    eontirmed    by    that 

(c)  Bac.  Abr.   Bankrupt  (F).  Act  and  e-\tended   to   real  pro- 
{(l)  Ante,  p.  282.      It  was  held.  perly  as  above  nuntioned  ;  sUit. 

before   the    J?ankruptcy    Act  of       3  &  4  Cieo.  V.  c.  34,  s.   11  (!)  ;  ♦  j^ankiuiit'.s 
1913,  that  if  the  dcl)tor  aci|iiircd       ante,  lu  282.  after-ac(juirc  1 

any  leaseholds  *  (tjlcr  his  bank-  lea.seholds. 
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any  part  of  the  property  of  the  bankrupt  which  con- 
sists of  land  of  any  tenure  burdened  with  onerous 
covenants  :  although  he  is  not  entitled,  as  a  rule,  to 
disclaim  a  lease  without  the  leave  of  the  Court  (e).  In 
the  event  of  a  disclaimer  by  the  trustee  of  the  bank- 
rupt's leasehold  property  the  Court  may,  under  the 
conditions  specified  in  the  Act,  make  an  order  vesting 
the  same  in  any  other  person  entitled  thereto  (/). 


Underlease.  It  has  been  mentioned  {g)  that  a  tenant  for  years 

may,  unless  restrained  by  express  covenant,  make  an 
assignment  of  his  whole  term,  or  an  underlease  for  any 
part  thereof.  Any  assignment  for  less  than  the  whole 
term  is  in  effect  an  underlease  (Ji) .  On  the  other  hand. 
Underlease  any  assurance  purporting  to  be  an  underlease,  but 
term.  ®  ^^  °  ®  which  Comprises  the  whole  term,  is,  by  the  better 
opinion,  in  effect  an  assignment  {%).  It  is  true  that 
in  some  cases,  where  a  tenant  for  years,  having  less 
than  three  years  of  his  term  to  run,  has  orally  agreed 
with  another  person  to  transfer  the  occupation  of  the 
premises  to  him  for  the  rest  of  the  term,  he  paying  an 
equivalent  rent,  this  has  been  regarded  as  an  under- 
lease, and  so  valid  {k),  rather  than  as  an  attempted 
assignment  which  would  be  void,  formerly  for  want  of 

(e)  See   stat.   40   &   47   Vict.  482  ;  Cottee  v.  Richardson,  7  Ex. 

c.  52,  s.  55,  amended  by  53  &  54  143. 

Vict.  c.  71,  s.  13 ;    Bankruptcy  (i)  Palmer     v.     Edwards,     1 

Rules,  1890,  No.  69  ;    Stacty  v.  Doug.    187,   n.  ;     Parmenter   v. 

Hill,  1901,  1  K.  B.  G60.  Webber,  8  Taunt.  593,  20  R.  R. 

(/  )  Stat.  40  &  47  Vict.  c.  52,  575  ;  2  Prest.  Con  v.  124  ;  Thorn 

s.  55,  sub-s.  6,  amended  by  53  &  v.  WooUcmnbe,  3  B.  &  Ad.  586  ; 

54  Vict.  c.  71,  s.  13  ;  i?e  Finley,  Langford  v.  Selmes,  3  K.  &  J. 

21  Q.  B.  D.  475  ;  Be  Morgan,  22  220,  227  ;   Beaumont  v.  Marquis 

Q.  B.  D.  592  ;  Re  Smith,  Ex  iwte  of  Salisbury,  19  Beav.  198,  210  ; 

Hepburn,  25  Q.  B.  D.  536  ;   Re  Beardman  v.    Wilson,   L.   R.   4 

Baker,  1901,  2  K.  B.  628  ;    Re  G.  P.  57  ;   Lewis  v.  Baker,  1905, 

Caiier  and  Ellis,  1905,  1  K.  B.  1  Ch.  46,  50. 
735 ;   Re  Holmes,  1908,  2  K.  B.  {k)  Poultney    v.     Holmes,     1 

812.  Str.iuge,  405;    Preece  v.  Corrie, 

{g)  Ante,  p.  517.  5  Bing.  27  ;   Pollock  v.  Stacy,  9 

(h)  Sec  Sugd.  Concise  Vendors,  Q.  B.  1033. 
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a  writing  {I),  and  now  for  want  of  a  deed  {m).     It  irf, 
however,  held  that  no  distress  can  be  made  for  the  rent  No  distress 
thus  reserved  (/i).    But  if  a  tenure  be  created,  the  lord,  ^""^  ^^  "'^'^^• 
if  he  have  no  estate,  must  at  least  have  a  seignory  (o), 
to  which  the  rent  would  by  law  be  incident ;  and  being 
thus  rent  service,  it  must  by  the  common  law  be  en- 
forceable by  distress  (j)).     The  very  fact,  therefore, 
that  no  distress  can  be  made  for  the  rent  by  the  common 
law,  shows  that  there  can  be  no  tenui'e  between  the, 
parties.    And,  if  so,  the  attempted  disposition  cannot  j 
operate  as  an  underlease  {q).     If,  however,   the  dis-!' 
position  be  by  deed,  and  be  executed  by  the  ahenee, 
it  has  been  decided  that  the  reservation  of  rent  may 
operate  to  create  a  rent-charge  (r),  for  which  the  owner 
may  sue  (s),  and  which  he  may  assign,  so  as  to  entitle 
the  assignee  to  sue  in  his  own  name  (t).    And  if  tliis 
be  so,  there  seems  no  good  reason  why,  under  these 
circumstances,  the  statutory  power  of  distress  given 
to  the  owner  of  a  rent  seek  {u)  should  not  apply  to  the 
rent  thus  created  {x).    But  on  this  point  also  opinions 
differ  (y).    It  has  been  held  that  such  a  rent  created 
after  the  year  1881,  is  not  recoverable  by  means  of 
the  remedies   conferred   by   the  44th  section  of  the 
Conveyancing  Act,  1881  {z). 


Every  underlessee  becomes   tenant   to   the  lessee 

(I)  Stat.  29  Car.  II.  c.  3,  s.  3  ; 
ante,  p.  530. 

[vi)  Stat.  8  &  9  Vict.  c.  lOG, 
s.  3  ;  ante,  p.  530. 

{«)  Bac.  Abr.  tit.  Distress  (A) ; 
V.  Cooper,  2  Wilson,  375  ; 


Freece  v.  Corrie,  .5  Bing.  24 ; 
Fascoe  v.  Pascoc,  3  Bing.  N.  ('. 
SOS  ;  Lewis  V.  Baker,  1005,  1  Cli. 
-iO,  50. 

(o)  Ante,  p.  128. 

(V)  Litt.  sect.  213. 

[q)  Barrett  v.  liolpk,  li  M.  & 
W.  318,  352. 

((•)  .4/i<c,  p.  430.  Arcntcliargo 
issuing  out  of  leaseholds  iB  a 
chattel  real  :  lie  Frastr,  1004,  1 
Ch.  ill,  720. 


(s)  Baker  v.  GoslUng,  1  Bing. 
N.  a  19. 

(/)  Williams  v.  Uayicard,  1  K. 
&  E.  1040. 

(h)  Stat.  4  Ceo.  II.  c.  28,  s.  5; 
anil',  pp.  430,  441). 

{x)  Fascoe  v.  Fancoc,  3  Bing. 
N.  C.  905. 

(//)  See V.  Cooper,  2  Wils. 

375  ;  Lamjford  v.  iSelmcs,  3  K.  & 
J.  220  ;  Smith  v.  Katis,  4  Drew. 
338  ;  Wills  V.  Citttlinij,  7  W.  U. 
448;  Burton's  Compendiinn,  pi. 
nil  ;  Lewis  v.  Baker,  1906,  i 
Ch.  4(5,  48  and  n.  (0). 

(2)  Stat.  44  &  45  Vict.  c.  41  ; 
ante,  p.  440  ;  Lewis  v.  Baker,  ubi 
sup. 
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who  grants  the  underlease,  and  not  tenant  to  the 
No  privity  original  lessor.  Between  him  and  the  underlessee,  no 
lessor  and  the  p^''^'^*^?/  ^^  ^^^<^  ^^  exist.  Thus  the  Original  lessor  cannot 
underlessee.  maintain  any  action  against  an  underlessee  for  any 
breach  of  the  covenants  contained  in  the  original 
lease  (a).  His  remedy  is  only  against  the  lessee,  or 
any  assignee  from  him  of  the  whole  term.  Nor  can  the 
underlessee  sue  the  original  lessor  upon  any  of  the 
lessor's  covenants  contained  in  the  head  lease  (&). 
The  derivative  term,  which  is  vested  in  the  underlessee, 
is  not  an  estate  in  the  interest  originally  granted  to 
the  lessee  :  it  is  a  new  and  distinct  term,  for  a  different, 
because  a  less,  period  of  time.  It  certainly  arises  and 
takes  effect  out  of  the  original  term,  and  its  existence 
depends  on  the  continuance  of  such  term,  but  still, 
when  created,  it  is  a  distinct  chattel,  in  the  same  way 
as  a  portion  of  any  moveable  piece  of  goods  becomes, 
when  cut  out  of  it,  a  separate  chattel  personal  (c). 


Derivative 
term  is  not 
an  estate 
in  original 
term. 


Undertenant  At  common  law,  the  goods  of  an  undertenant  were 
liable  to  dis-  li^-ble  to  be  distrained  upon  for  rent  in  arrear  under 
tress  for  rent  the  head  Icasc  ;    for  the  remedy  of  distress  for  rent 

mider  the  .  . 

head  lease,  service  w-as  m  general  available  against  all  goods  which 
were  upon  the  land  charged  with  the  rent,  irrespective 
of  their  ownership  {d).  But  we  have  seen  that  the 
goods  of  undertenants  holding  at  a  rack-rent  payable 
by  equal  instalments  not  less  often  than  every  quarter 
and  of  lodgers  are  now  protected  from  distress  on  the 
conditions  and  with  the  exceptions  specified  in  an  Act 


(a)  Holford  v.  Hatch,  1  Dougl. 
183  ;  HcDid  v.  Bloiv,  1901,  2  Ch. 
721.  If,  however,  the  lease  con- 
tain covenants  restricting  the 
use  of  the  land,  an  underlessee, 
being  held  to  have  constnictive 
notice  of  his  lessor's  title,  may 
be  restrained  from  contravening 
the  covenants,  under  the  doctrine 
permitting  restrictions  as  to  the 
use  of  land  to  be  a  burden  on 


the  land  in  equity  ;  ante,  p.  189  ; 
Patman  v.  Harland,  17  Ch.  D. 
353  ;  John,  tt-c,  Co.  v.  Holmes, 
1900,  1  Ch.  188;  see  Hall  v. 
Eioin,  37  Ch.  D.  74. 

(6)  South  of  England  Dairies, 
Ltd.  Y.  Baker,  1906,  2  Ch,  631. 

(c)  See  Be  Moore  <£•  Huhns 
Contract,  1912,  2  Ch.  105. 

{d)  Ante,  pp.  07.  341  ;  Hta- 
u-ood  V.  Bone,  13  Q.  B.  D.  179. 
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of  1908  (e).  An  undertenant  is  also  liable  to  be  ejected 
by  the  superior  landlord  in  case  the  head  lease  be 
determined  under  a  proviso  for  re-entry  therein  con- 
tained on  non-payment  of  the  rent  reserved  or  on 
breach  of  any  covenant  made  by  the  head  lease  (/). 
An  undertenant  is,  however,  entitled  to  the  same 
equitable  and  statutory  relief  against  forfeiture  for 
non-payment  of  the  rent  under  the  head  lease,  on 
payment  of  all  arrears  and  costs,  as  the  lessee  him- 
self {g).  And  by  the  Conveyancing  Act,  1892  (Ji), 
where  a  lessor  is  proceeding  by  action  or  otherwise  to 
enforce  a  right  of  re-entry  or  forfeiture  under  any 
covenant,  proviso,  or  stipulation  in  a  lease,  the  Court 
may,  on  application  by  any  person  claiming  as  under- 
lessee  any  estate  or  interest  in  the  property  comprised 
in  the  lease,  or  any  part  thereof,  either  in  the  lessor's 
action  (if  any)  or  in  any  action  brought  by  such  x^erson 
for  that  purpose,  make  an  order  vesting,  for  the  whole 
term  of  the  lease  or  any  less  term,  the  property  com- 
prised in  the  lease,  or  any  part  thereof,  in  any  person 
entitled  as  underlessee  to  any  estate  or  interest  in  such 
property,  upon  such  conditions,  as  to  execution  of  any 
deed  or  other  document,  payment  of  rent,  costs, 
expenses,  damages,  compensation,  giving  secmity,  or 
otherwise,  as  the  Court  in  the  circumstances  of  each 
case  shall  think  lit ;  but  in  no  case  shall  any  such  under- 
lessee  be  entitled  to  require  a  lease  to  be  granted  to 
him  for  any  longer  term  than  he  had  under  his  original 
sub-lease.  Under  this  Act,  an  undertenant  may  be 
relieved  agahist  a  forfeiture  for  breach  of  covenant 
contained  in  tlie  head  lease,  in  cases  where  the  lessee 
himself  would  be  without  remedy  under  the  Act  of 


And  to  be 
ejected  on 
determination 
of  the  head 
lease  under 
a  condition 
of  re-entry. 

Rehcf  to 
undertenant 
agamst  for- 
feiture of 
the  head 
lease. 


(e)  Anlc,  p.  'i\\. 

(/)  Bjic/v.Ci'ra^,  189 1,2 Q.li. 

i)8,  deciding  that  an  undertenant 
had  no  claim  to  tlic  relief  given 
to  a  "  lessee  "  by  the  Conveyanc- 
ing Act  of  1881  against  fui'feitiirc 
for  breach  of  a  covenant  in  the 


head  lease;  ante,  pp.  341,  312, 
524— 52G. 

(fj)  Ante,  p.  342,  and  n.  (i)  : 
Humfhrajs  v.  Morten,  11)05,  1 
Ch.  739. 

{h)  Stat.  55  &  50  \ict.  c.  13, 
s.  4. 
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Underlease 
not  deter- 
mined by 
surrender  of 
the  head 
lease. 


1881  (i),  for  instance,  on  breach  of  a  covenant  against 
assigning  without  the  lessor's  licence  (k),  or  to  pay 
the  rent  (I).    But  he  cannot  obtain  relief  under  this  Act 
after  the  superior  landlord  has  actually  re-entered  (m). 
An  underlease  is  not  determined  if,  without  the  under- 
tenant's concurrence,  the  head  lessee  surrender  the 
original  term  to  the  superior  landlord.     For  although 
1  the  lessee  may  thus  extinguish  his  own  interest  in  the 
I  original  term  {n),  he  has  no  power  so  to  affect  the 
I  interests  of  his  undertenants  or  other  grantees  (o). 


Lands  m 
Middlesex 
or  Yorkshire, 


Lands  in  a 
compulsory 
registration. 


In  Middlesex  or  Yorkshire,  underleases  and  assign- 
ments thereof  are  voidable,  if  not  registered,  in  the 
same  manner  and  with  the  Hke  exceptions  as  leases 
from  the  freeholder  and  assigmnents  of  such  leases  (j:*). 
And  the  provisions  of  the  Land  Transfer  Act,  1897  (g), 
with  respect  to  compulsory  registration  apply  to  under- 
leases and  assignments  thereof  in  Uke  manner  and 
with  the  like  exceptions  as  to  leases  from  the  freeholder 
and  assignments  of  the  same  (r). 

By  the  common  law,  if  a  married  w^oman  were 
rights  ill  his    possessed   of   a   term   of   years,   her   husband   might 

wif e  s  term  at  ^  .  .  .  , 

common  law.  dispose  of  it  at  any  time  during  the  coverture,  either 
absolutely  or  by  way  of  mortgage  (s)  ;  and  if  he 
survived  her,  he  became  entitled  to  it  by  his  marital 
right  {t).    But  if  he  died  in  her  hfetime,  it  survived 


Husband's 


(i)  Ante,  pp.  525,  52G. 

{k)  Wardens  of  Cholmeley  School 
V.  Sewell,  1894,  2  Q.  B.  906  ; 
l7)iray  v.  Oakshette,  1897,  2  Q.  P,. 
218  ;  see  Mattheios  v.  Smallivood, 
1910,  1  Ch.  777. 

{I)  Gray  v.  Bonsall,  1904,  1 
K.  B.  601. 

(w)  Ante,  p.  526,  and  n.  {w) ; 
Humphreys  v.  Morten,  1905,  1 
Ch.  739,  741. 

[n)  Above,  p.  346. 

(o)  DavenporVs  case,  8  Rep. 
144;  Mellor  v.  Watkins,  L.  R. 
9  Q.  B.  400;  David  v.  Sahin, 
1893,  1  Ch.  523,  533  ;  Leschallas 


V.  Woolf,  1908,  1  Ch.  641,  651  ; 
Parker  v.  Jones,  1910,  2  K.  B. 
32.  See  Wilkes  v.  Spooner,  1911, 
2  K.  B.  473,  as  to  equities 
affecting  a  surrendered  term. 

(p)  Ante,  pp.  516,  630. 

{q)  Stat.  60  &  61  Vict.  c.  65, 
s.  20  ;  ante,  p.  215. 

(r)  Sects.  22  (6),  24,  and  Fiist 
Schedule  ;  Land  Transfer  Rules, 
1903,  Nos.  68—70,  (1908)  IV. 

(s)  Hill  V.  Edmonds,  5  De  Gex 
&  S.  603,  607. 

(i)  Co.  Litt.  46  b,  351  a  ;  see 
ante,  p.  312  ;  Wms.  Conv.  Stat. 
374,  375,  452. 
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to  her,  and  his  will  alone  was  not  sufficient  to  deprive 

her  of  it  (w).    And  if  a  trustee  were  possessed  of  a  Wife's  equit- 

,  p  ,        ,    p  •    1  •,      able  interest 

term  or  years  on  trust  tor  a  married  woman,  equity  iu  a  term  of 
gave  her  husband  similar  rights  over  her  equitable  y*^^^'^- 
interest  therein  (x) ;   subject  however  to  the  assertion  Wife's  equity 
by  the  wife  of  her  equity  to  a  settlement,  or  right  to  ment. 
have  a  provision  secured  for  herself  and  her  children 
by  settlement  of  the  rents  and  profits  of  the  term,  or 
part  thereof,  on  trust  for  that  purpose  [y).     But  if  the 
trust  were  for  the  wife's  separate  use,  she  was  entitled 
to  enjoy  and  dispose  of  her  interest  as  fully  as  if  she 
were  a  feme  sole  {z).    And  now,  if  a  term  of  years  or 
any  equitable  interest  therein  belong  to  a  married 
woman  as  her  separate  property  under  the  Married 
Women's  Property  Act,  1882,  she  will  be  entitled  to 
hold  and  dispose  of  the  same  in  the  same  manner  as 
if  she  were  a  feme  sole  (a).     If,  however,  she  make  no 
disposition  of  such  a  term  in  her  lifetime  or  by  her 
will,  her  husband  will  become  entitled  thereto  at  her 
death  in  his  marital  right,  without  taking  out  admini- 
stration to  her  effects  {b).     If  a  married  woman  be  Wife  trustee 
entitled  to  a  term  of  years  as  trustee,  it  is  thought  that  *^  '^  "'"' 
she  can  now  dispose  thereof  as  if  she  were  a  feme  sole, 
— arrd  past  dispositions  of  such  a  term  made  by  a  married 
woman  alone  after  the  year  1882  appear  to  be  vahdated 

(m)  2  Black.  Comui.  434  ;    1  the  passing  of  the  Act  (l)th  Aug. 

Rop.  Husb.  &  Wife,  173,   177  ;  1870)   should   durmg   her   mar- 

l)oed.  Shaw  V.  t:)teward,  I  A.  &  E.  riage    become    entitled    to    any 

300.  personal  property  (which  would 

{x)  Donne  v.  Hart,  2  11.  &  M.  seem   to   include   leaseholds)   as 

360  ;   lie  Bellamij,  Elder  v.  Pear-  next  of  kin  or  one  of  the  next  of 

son,  25  Ch.  \).  020  ;    see  Dnlx  rbj  kin  of  an  intestate,  siuli  property 

V.  Day,  10  iieav.  33, 10  Jur.  5S1.  .slioiikl,  subject  and  without  pre- 

(y)  Hanson  v.  Keatimj,  4  Jlare,  judice  to  tiie  trusts  of  any  seltle- 

1  ;  see  Wins.  Pers.  Prop.  538  sq.,  nient  ailecting  tlio  .same,  belong 

17th  cd.  to  her  for  her  .separate  u.se. 

(2)  See    ante,    pp.     318— 32J.  («)  Stat.  45  &,  40  Viet.  c.  75, 

The  Married  AVonu-n's  Pmijcrty  ss.   1  (sub-s.  1),  2,  5;    ante,  pp. 

Act,   1870  (stat.  33  &  34   \ict.  323—320  ;  see  Wms.  Conv.  Stat, 

c.    93,   s.    7,   now   repealed,   .see  382,383,418,421. 

ante,    p.    321),    provided    that,  (6)  Surnum  v.   Wharton,  1801, 

where  any  woman  married  alter  1  (J.  13.  401. 
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Renewable 
leases. 


Surrender 
in  law. 


and    confirmed    by    the   Married    Women's   Property 
Act,  1907  (c). 

In  many  cases  landlords,  particularly  corporations, 
are  in  the  habit  of  granting  to  their  tenants  fresh 
leases,  either  before  or  on  the  expiration  of  existing 
ones.  In  other  cases  a  covenant  is  inserted  to  renew 
the  lease  on  payment  of  a  certain  fine  for  renewal ; 
and  this  covenant  may  be  so  worded  as  to  confer  on 
the  lessee  a  perpetual  right  of  renewal  from  time  to 
time  as  each  successive  lease  expires  (d).  In  all  these 
cases  the  acceptance  by  the  tenant  of  the  new  lease 
operates  as  a  surrender  in  law  of  the  unexpii-ed  residue 
of  the  old  term  ;  for  the  tenant  by  accepting  the  new 
lease  af&rms  that  his  lessor  has  power  to  grant  it ; 
and  as  the  lessor  could  not  do  this  during  the  continu- 
ance of  the  old  term,  the  acceptance  of  such  new  lease 
is  a  surrender  in  law  of  the  former.  But  if  the  new 
lease  be  void,  the  surrender  of  the  old  one  will  be  void 
also  ;  and  if  the  new  lease  be  voidable,  the  surrender 
will  be  void  if  the  new  lease  fail  (e).  It  appears  to  be 
now  settled,  after  much  difference  of  opinion,  that  if 
a  new  lease  be  granted  to  another  person  Avith  the 
consent  of  the  tenant,  who  gives  up  possession  of  the 
premises,  that  is  an  implied  surrender  of  the  old 
term(/).  Whenever  a  lease,  renewable  either  by 
favour  or  of  right,  is  settled  in  trust  for  one  person  for 


(c)  Stat.  7  Edw.  VII.  c.  18,  s.  I, 
saving  titles  acquired  through 
the  husband  alone  before  the 
year  1908  ;  see  2  Wms.  V.  &  P. 
920,  922—924,  2nd  ed.,  ante,  p. 
327  and  n.  (y). 

{d)  Iggulden  v.  May,  9  Ves. 
325,  7  East,  237,  8  R.  R.  623  ; 
Bare  v.  Surges,  4  K.  &  J.  45.  It 
is  held  that  such  covenants  are 
free  from  objection  on  the  score 
of  perpetuity  ;  see  4  K.  &  J.  57  ; 
42  Sol.  J.  630  (by  the  writer). 

(e)  Ive's  case,  5  Rep.  lib;  Eoe 
d.  i-ari  of  Berkeley  v.  Arclibislwp 


of  York,  6  East,  86,  8  R.  R.  413  ; 
JJoe  d.  EarlofEgremont  v.  Courte- 
nai/,  11  Q.  B.  702  ;  Doe  d.  Bid- 
du'lph  V.  Poole,  11  Q.  B.  713; 
Tick  V .  London  United  Tramways, 
Ltd.,  1908,  2  K.  B.  126. 

( / )  See  Lyon  v.  Reed,  13  M.  & 
W.  285,  306  ;  Creagh  v.  Blood, 
3  Jones  &  Lat.  133,  160 ;  Nickells 
V.  Atherstone,  10  Q.  B.  944; 
JSrDonnell  v.  Pope,  9  Hare,  705  ; 
Davison  v.  Gent,  1  H.  &  N.  744  ; 
Wallis  V.  Hands,  1893, 2  Ch.  75 ; 
cf.  ante,  p.  160,  u.  (c). 
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life  with  remainders  over,  or  in  any  other  manner, 
the  benefit  of  the  expectation  or  right  of  renewal 
belongs  to  the  persons  from  time  to  time  beneficially 
interested  in  the  lease  :  and  if  any  other  person  should, 
on  the  strength  of  the  old  lease,  obtain  a  new  one,  ho 
will  be  regarded  in  equity  as  a  trustee  for  the  persons 
beneficially  interested  in  the  old  one  (g).  So  the  costs 
of  renewal  are  apportioned  between  the  tenant  for 
life  and  remainderman  according  to  their  respective 
periods  of  actual  enjoyment  of  the  new  lease  Qi). 

Before  the  year  1876  the  tenant  of  an  agricultural  Compensa- 
holding  had  no  right  to  exact  compensation  from  his  ^p^^nts  for 
landlord   for   any   improvements  (i)   which   he  might  their  im- 
have   made    during   his   tenancy ;     except   under   an 
express  agreement  with  the  landlord  or  by  virtue  of 

(g)  Rawe  v.  Chichester,  Anibl.  4  Beav.  487  ;  Clegg  v.  Fishwick, 
715 ;  Oiddings  v.  Giddings,  3  1  Mac.  &  G.  294.  See  ante, 
Russ.  241  ;   Tanner  v.  Elworthij,       p.  185. 

(h)  White  V.  White,  5  Ves.  554,  0  Ves.  560,  4  R.  R.  161  ;  Allan  v. 
Backhouse,  2  V.  &  B.  65,  Jac.  031  ;  13  R.  R.  23,  23  R.  R.  167  ;  Green- 
wood V.  Evans,  4  Beav.  44  ;  Jones  v.  Jones,  5  Hare,  440  ;  Ilndleston 
V.  Whelpdale,  9  Hare,  775  ;  Ainslie  v.  Ilarcoiirt,  28  Beav.  313  ;  Brad- 
ford V.  Brownjohn,  L.  R.  3  Ch.  711  ;  Re  Baring,  1893,  1  Ch.  Gl. 
Special  provisions  have  been  made  by  Parliament  for  facilitating  the 
procuring  and  granting  of  renewals  of  leases  when  any  of  the  parties 
are  infants,  idiots  or  lunatics  ;  also  for  enabling  trustees  of  renewable 
leaseholds  to  renew  the  leases,  and  to  raise  money  by  mortgage  to 
pay  for  such  renewal.  A  statute  of  the  year  1860  made  provision 
for  facilitating  the  purchase  by  trustees  of  renewable  leaseholds  of 
tiie  reversion  of  the  land,  wlien  it  belongs  to  an  ecclesiastical  cor- 
poration, and  for  raising  money  for  that  purpose  by  sale  or  mortgage  ; 
also  for  the  exchange  of  part  of  the  lands,  comprised  in  any  renewable 
lease,  for  the  reversion  in  other  part  of  the  same  lands,  so  as  thus  to 
acqiiire  the  entire  fee  simple  in  a  part  of  the  lands  instead  of  a  renew- 
able lease  of  the  whole.  As  we  have  seen,  capital  money  arising 
under  the  Settled  Land  Act,  1882,  may  be  applied  in  purchase  of  the 
reversion  or  freehold  iii  fee  of  any  settled  leaseliold  land  ;  and  tlie 
tenant  for  life  now  has  power  to  exchange  any  part  of  tlie  settled 
land  for  other  land.  See  stats.  1 1  (Jeo.  IV.  &  1  Will.  IV.  c.  65,  ss.  12, 
14—18,  20,  21  ;  53  Vict.  c.  5,  ss.  1 16,  120—124  ;  56  &  57  Vict.  c.  53, 
s.  19  ;  replacing  51  &  52  Vict.  c.  59,  ss.  10,  1 1  ;  23  &  24  Viet.  c.  124, 
S3.  35—39  ;   ante,  pp.  123—125. 

(j)  As  to  the  removal  of  build-  see  Wms.  Fers.  Prop.  144 — 146, 
ings  and  fixtures  erected  by  a  17th  ed.;  stnt.  8  Edw.  VII.  c.  2S, 
tenant  for  agricultural  purposes,       s.  21. 
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the  custom  of  the  country  where  the  holding  lay  (fc). 
An  Act  of  1875  (Z)  made  provision  for  the  compensation 
of  tenants  of  agricultural  holdings  for  improvements 
made  by  them.    But  the  operation  of  that  Act  might 

I  be  excluded  by  agreement  between  landlord  and 
tenant  (m)  ;  and  in  practice  this  was  usually  done. 
The  Act  was  repealed  by  the  Agricultural  Holdings 
(England)  Act,  1883  (n)  ;  and  the  law  is  now  con- 
solidated in  the  Agricultural  Holdings  Act,  1908  (o). 
Under  this  Act,  where  the  tenant  (p)  of  a  holding,  to 
which  the  Act  appHes  {q),  has  made  thereon  any 
improvement  of  the  kind  specified  in  the  Act,  he  is 
entitled  at  the  determination  of  his  tenancy  on  quitting 
his  holding  to  obtain  from  the  landlord,  as  compensa- 
tion under  the  Act  for  such  improvement,  such  sum  as 
fairly  represents  the  value  of  the  improvement  to  an 
incoming  tenant  (?•).  Compensation  is  not  payable 
under  this  Act  for  the  erection  of  buildings  and  other 
permanent  improvements  specified  in  the  Act,  unless 
executed  with  the  consent  in  writing  of  the  landlord 
previously  obtained  (s) ;  or  for  drainage,  unless  the 
tenant  has  comphed  with  the  conditions  of  the  Act 


(Jc)  See  Button  v.  Warren,  1  il. 
&  W.  466  ;  notes  to  Wigghsworth 
V.  Dallison,  1  Smith,  L.  C.  ; 
Bradburn  v.  Fohjj,  3  C.  P.  D. 
129,  134. 

(I)  Stat.  38  &  39  Vict.  c.  92, 
amended  by  stat.  39  &  40  Vict, 
c.  74. 

(m)  See  stat.  38  &  39  Vict. 
c.  92,  ss.  54—57. 

(n)  Stat.  46  &  47  Vict.  c.  61  ; 
amended  by  53  &  54  Vict.  c.  57  ; 
58  &  59  Vict.  c.  27  (as  to  market 
gardens) ;  63  &  64  Vict.  c.  50, 
and  6  Edw.  VII.  c.  56. 

(o)  Stat.  8  Edw.  VII.  c  28. 

(p)  In  this  Act  "  tenant " 
means  the  holder  of  land  under 
a  contract  of  tenancy  for  a  term 
of  years,  or  for  lives,  or  for  lives 
and  years,  or  from  year  to  year  ; 
sect.  48  (1). 


iq)  See  ante,  p.  512.  Stat.  50 
&  51  Vict.  c.  26  secures  to  the 
tenants  of  allotments  of  not  more 
than  two  acres  cultivated  as  a 
farm  or  garden  compensation  for 
crops  left  in  the  ground  at  the 
end  of  their  tenancies. 

(r)  The  amomit  and  time  and 
mode  of  payment  of  compensa- 
tion is  to  be  settled  by  agreement, 
or  by  arbitration  as  prescribed 
by  the  Act  in  case  of  difference  ; 
and  claims  by  a  tenant  entitled 
to  compensation  under  custom, 
agreement  or  otherwise  for  any 
improvement  specified  in  the  Act 
are  to  be  adjusted  in  the  same 
way  ;  stat.  8  Edw.  VII.  c.  28,  ss. 
6,  13  ;  see  Rules  of  1908  under 
the  Act,  W.  N.  6th  July,  1912. 

(s)  Stat.  8  Edw.  VII.  c'  28,  s.  2. 
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in  giving  to  the  landlord  or  his  agent  due  notice  of    ., 
intention  to  execute  such  an  improvement  (i).     But 
compensation  may  be  obtained  for  the  improvement 
of  the  land  by  the  apphcation  of  purchased  manure 
and  in  other  ways   described  in  the  Act,   although 
the   consent   of   the   landlord  should   not   have  been 
obtained  (u).    For  improvements  of  the  kind  last  men- 
tioned,   fair   and   reasonable   compensation,   payable 
under  an  agreement  in  writing,  may  be  substituted 
for  compensation  under  the  Act  {x).    But  any  contract 
made  by  a  tenant,  by  virtue  of  which  he  is  deprived 
of  his  right  to  claim  compensation  under  this  Act  in 
respect  of  any  improvement  described  therein  is  void 
so  far  as  it  deprives  him  of  that  right  {y).     The  Act  Compensa- 
also  contains  provisions  giving  to  the  tenant  the  right,  damage  by 
notwithstanding  any  agreement  to  the  contrar}^  to  f^'i™^  and 
compensation  tor  damage  to  his  crops  from  game  (2;),j,iisturbance. 
and  forunreasonable  disturbance  as  therein  described  (a).  I 

A  landlord,  on  paying  to  the  tenant  the  amount  Power  to 
due  to  him  under  this  Act,  or  under  custom  or  agree-  w  wUh*^  ^ 
ment,  or  otherwise  in  respect  of  compensation  for  any  repayment. 
of  the  permanent  improvements  specified  in  the  Act, 
or  on  expending  such  amount  as  may  be  necessaiy 
to  execute  an  improvement  by  drainage,  which  the 
landlord  has  undertaken  to  execute  himself  in  accord- 
ance with  the  Act  (h),  may  obtain  from  the  Board  of 
Agriculture  and  Fisheries  (c),  an  order  in  favour  of 

(i)  Sects.  3,  45.  been  claimed  if  the  Act  had  not 

(m)  See  sect.  1  and  First  Schc-  passed  (see  ante,  p.  542,  n.  (n)), 

dule,     Part    III.     Special    jiro-  but     the     procedure     for     the 

visions  are  made  as  to  compen-  ascertainment      and      recovery 

sation  for   improvements  begun  thereof   is  to   be   that  provided 

during  the  last  year  of  tenancy  ;  by  the  Act. 

see  sect.  9.     And  compensation  (x)  Sect.  4. 

for  any  improvement   made   or  (i/)  Sect.  5. 

begun  before  the  1st  Jan.,  1909.  (z)  Sect.  10. 

or   made   upon   a   holding   held  (o)  Sect.  11  ;    see  lie  BonncU, 

inider    a    contract    of    tenancy  1913,  2  K.  V>.  537. 

(other  than  from  year  to  year)  {b)  Sec  sect.  3  (3). 

current  ou   the   1st  Jan.,   1884,  (c)  Anir,  p.  1 13.  n.  {<l). 

is    to    bo    such    as    might    have 
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Trustee 
landlord. 


himself,  his  executors,  administrators  or  assigns, 
charging  the  holding,  or  any  part  thereof,  with  the 
repayment  of  the  amount  paid  or  expended  with  such 
interest  and  by  such  instalments,  and  with  such 
directions  for  giving  effect  to  the  charge,  as  the  Board 
thinks  fit  (d).  Such  a  charge  must  be  registered  in  the 
office  of  Land  Eegistry  in  order  to  be  valid  as  against 
a  purchaser  for  value  of  the  land,  in  the  same  manner 
as  a  land  improvement  rent-charge  (e).  Where  the 
landlord  is  entitled  as  trustee,  or  otherwise  than  for  his 
own  benefit,  compensation  is  not  recoverable  against 
him  personally,  but  is  a  charge  on  and  recoverable 
against  the  holding  only  ;  and  the  charge  can  be 
obtained  from  the  Board  of  Agriculture  and  Fisheries 
either  by  the  landlord  paying  or  proposing  to  pay  the 
amount  due,  or  in  default  of  payment  by  the  landlord 
for  one  month  by  the  tenant  in  his  own  favour  (/ ). 


Long  terms 
of  years. 


We  now  come  to  consider  those  long  terms  of 
years  of  which  frequent  use  is  made  in  conveyancing, 
generallj^  for  the  purpose  of  securing  the  payment  of 
money.  For  this  purpose  it  is  obviously  desirable 
that  the  person  who  is  to  receive  the  money  should 
have  as  much  power  as  possible  of  realising  his  security, 
whether  by  receipt  of  the  rents  or  by  selling  or 
pledging  the  land  ;  at  the  same  time  it  is  also  desirable 
that  the  ownership  of  the  land,  subject  to  the  pay- 
]nent  of  the  money,  should  remain  as  much  as  possible 
in  the  same  state  as  before,  and  that  when  the  money 
is  paid,  the  persons  to  w^hom  it  was  due  should  no 

executors,    administrators,    and 


{(l)  Sect.  15  (1).  The  sum  so 
charged  is  to  be  a  charge  on  the 
holding,  or  the  part  thereof 
charged,  for  the  landlord's 
interest  therein  and  for  all 
interests  subsequent  to  that  of 
the  landlord  ;  but  so  that  where 
the  landlord's  interest  is  an 
interest  in  a  leasehold,  the  charge 
shall  not  extend  beyond  the 
interest    of    the    landlord,    his 


(e)  See  sect.  19  ;  stat.  51  &  52 
Vict.  c.  51,  ss.  4,  12,  13  ;  ante,  p. 
437. 

(/)  Stat.  8  Edw.  VII.  c.  28, 
s.  35.  Such  a  charge  must  be 
registered  in  the  same  manner 
as  a  landlord's  charge.  See  sects. 
19,  35. 
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longer  havo  anything  to  do  with  the  property.  These 
desirable  olgects  are  accomplished  hy  conveyancers 
by  means  of  the  creation  of  a  long  term  of  years,  say  -^ 

1000,  which  is  vested  (when  the  parties  to  be  paid  are  / 

numerous,  or  other  circumstances  make  such  a  course 
desirable),  in  trustees,  upon  trust  out  of  the  rents  and 
profits  of  the  premises,  or  by  sale  or  mortgage  thereof 
for  the  whole  or  any  part  of  the  term,  to  raise  and  pay 
the  money  required,  as  it  may  become  due,  and  upon 
trust  to  permit  the  owners  of  the  land  to  receive  the 
residue  of  the  rents  and  profits.     By  this  means  the 
parties  to  be  paid  have  ample  security  for  the  payment  The  parties 
of  their  money.     Not   only   have   their   trustees   the 'g'^^^^^";P'^ 
right  to  receive  on  their  behalf  (if  they  think  fit)  the 
whole  accruing  income  of  the  property,  but  they  have 
also  power  at  once  to  dispose  of  it  for  1000  years  to 
come,  a  power  which  is  evidently  almost  as  effectual 
as  if  they  were  enabled  to  sell  the  fee  simple.    Until 
the  time  of  payment  comes  the  owner  of  the  land  is 
entitled,  on  the  other  hand,  to  receive  the  rents  and 
profits,  by  virtue  of  the  trust  under  w^hich  the  trustees 
may  be  compelled  to  permit  him  so  to  do.     So,  if  part 
of  the  rents  should  be  required,  the  residue  must  be 
paid  over  to  the  owner  ;    but  if  non-payment  by  the 
owner  should  render  a   sale  necessary,   the  trustees 
will  be  able  to  assign  the  property,  or  any  part  of  it, 
to  any  purchaser  for  1000  years  without  any  rent.     But  'ihe  owier- 
until  these  measures  may  be  enforced,  the  ownership  lalui.'^sHbjeet 
of  the  land,  subject  to  the  payment  of  the  money,  ^«  the  pay- 
remains  in  the  same  state  as  before.     The  trustees,  mains  as 
to  whom  the  term  has  been  granted,  have  only  a  chattel  '"''"'•'"• 
interest ;  the  legal  seisin  of  the  freehold  remains  with  the 
owner,  and  may  bo  conveyed  by  him,  or  devised  by  his 
will,  or  will  descend  to  his  heir,  in  the  same  manner  as 
if  no  term  existed,  the  term  all  the  while  still  hanging 
over  the  whole,  ready  to  deprive  <he  owner  of  all  sub- 
stantial enjoyment,  if  the  money  should  not  l)e  paid. 
w.R.p,  35 
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Proviso  for 
cesser. 


If,  however,  ilio  monoy  slionld  l)o  paid,  or  slioiiM 
not,  nltiinalely  bo  required,  different  inelliods  maj^  be 
employed  of  depriving  the  trustees  of  all  power  over 
tlie  properly.  Tbe  first  method,  and  that  most  usually 
adopted  in  modern  times,  is  by  inserting  in  the  deed, 
by  which  the  term  is  created,  a  proviso  that  the  term 
shall  cease,  not  only  at  its  expiration  by  lapse  of  time, 
but  also  in  the  event  of  the  purposes  for  which  it 
is  created  being  fully  performed  and  satisfied,  or 
becoming  unnecessary  or  incapable  of  taking  effect  (g). 
This  proviso  for  cesser,  as  it  is  called,  makes  the  term 
endure  so  long  only  as  the  purposes  of  the  trust 
require ;  and,  when  these  are  satisfied,  the  term 
expires  without  any  act  to  be  done  by  the  trustees  ; 
their  title  at  once  ceases,  and  they  cannot,  if  they 
would,  any  longer  intermeddle  with  the  property. 


Terms  .are 
used  for 
securing 
portions. 


But  if  a  proviso  for  cesser  of  the  term  should  not  be 
inserted  in  the  deed  by  which  it  is  created,  there  is 
still  a  method  of  getting  rid  of  the  term,  without  dis- 
turbing the  ownership  of  the  lands  which  the  term 
overrides.  The  lands,  in  such  cases,  it  should  be 
observed,  may  not,  and  seldom  do,  belong  to  one 
owner  for  an  estate  in  fee  simple.  The  terms  of 
which  we  are  now  speaking  are  most  frequently  created 
by  marriage  settlements,  and  are  the  means  almost 
invariably  used  for  securing  the  portions  of  the 
younger  children ;  whilst  the  lands  are  settled  on  the 
eldest  son  in  tail  (//).  But,  on  the  son's  coming  of 
age,  or  on  his  marriage,  the  lands  are,  for  the  most 
part,  as  we  have  before  seen  {i),  resettled  on  him  for 
life  only,  with  an  estate  tail  in  remainder  to  his  unborn 
eldest  son.  The  owner  of  the  lands  is  therefore  pro- 
bably only  a  tenant  for  life,  or  perhaps  a  tenant  in 
tail.     But,  whether  the  estate  be  a  fee  simple,  or  an 


(9)  See  Sugd.  V.  &  P.  6:J1. 
(A)  See  the  form  of  settlement 


given  in  Part  VI.,  po>:l. 
(i)  Ante,  p.  101. 
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estate  tail,  or  Tor  life  only,  each  of  these  estates  is,  ^Vny  estate  of 
as  we  have  seen,  an  estate  of  freehold  (k),  and,  as  such,  larger  estate 
is  larger,  in  contemplation  of  law,  than  any  term  of  than  a  term 

.of  ypars. 

years,  however  long.     The  consequence  of  this  legal 

doctrine  is,  that  if  any  of  these  estates  should  happen 

to  be  vested  in  any  person,  who  at  the  same  time  is 

possessed  of  a  term  of  years  in  the  same  land,  and  no 

other  estate  should  intervene,  the  estate  of  freehold 

will  infalHbly  swallow  up  the  term,  and  yet  be  not  a 

bit  the  larger.     The  term  will,  as  it  is  said,  be  merged 

in  the  estate  of  freehold  (Z).     Thus,  let  A.  and  B.  be  Merger  of 

tenants  for  a  term  of  1000  years,  and  subject  to  that  ^  °  *®""" 

term  let  C.  be  tenant  for  his  life  ;    if  now  A.  and  B. 

should  assign  their  term  to  C.  (which  assignment  under 

such  circumstances  is  called  a  surrender),  C.  will  still  Surrender. 

be  merely  tenant  for  hfe  as  before.     The  term  will  be 

gone  for  ever ;  yet  C.  will  have  no  right  to  make  any 

disposition  to  endure  beyond  his  own  hfe.    He  had 

the  legal  seisin  of  the  lands  before,  though  A.  and  B. 

had  the  possession  by  virtue  of  their  term  ;    now,  he 

will  have  both  legal  seisin  and  actual  possession  during 

his  life,  and  A.  and  B.  will  have  completely  given  up 

all  their  interest  in  the  premises.     Accordingly,  if  A. 

and  B.  should  be  trustees  for  the  purposes  we  have 

mentioned,  a  surrender  by  them  of  their  term  to  the 

legal  owner  of  the  land,  will  bring  back  the  ownership 

to  the  same  state  as  before.    By  the  Eeal  Property  Surrenders 

Act,  1845  (w),  a  surrender  in  writing  of  an  interest  ^y  ^ep^l 

in  any  tenements  or  hereditaments,  not  being  a  copy-   > 

hold  interest,  and  not  being  an  interest  which  might  I 

by  law  have  been  created  without  writing,  shall  bo  j 

void  at  law  unless  made  by  deed. 

The   merger   of    a    ierm    of    years    is    sometimes  Accidental 

merger. 
(k)  Ante,  p.  r>4.  s.  3,  repealing  stat.  7  &  8  Vict, 

(i)  3   Prest.    Conv.    210.     See       c.  70,  a.  4,  to  the  same  effort  ;  so« 
ante,  pp.  .140,  370.  ante,  p.  100,  n.  (r). 

(m)  Stat.  8  &  9  Viet.  c.   100. 
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occasioned  by  the  accidental  union  of  the  term  and  the 
immediate  freehold  in  one  and  the  same  person.  Thus, 
if  the  trustee  of  the  term  should  purchase  the  free- 
hold, or  if  it  should  be  left  to  him  by  the  will  of  the 
former  owner,  or  descend  to  him  as  heir  at  law,  in 
each  of  these  cases  the  term  will  merge.  So  if  one  of 
two  joint  holders  of  a  term  obtain  the  immediate  free- 
hold, his  moiety  of  the  term  will  merge  ;  or  con- 
versely if  the  sole  owner  of  a  term  obtain  the  imme- 
diate freehold  jointly  with  another,  one  moiety  of  the 
term  will  merge,  and  the  joint  ownership  of  the  free- 
hold will  continue,  subject  only  to  the  remaining 
moiety  of  the  term  (?i).  Merger,  being  a  legal  incident 
of  estates,  formerly  occurred  quite  irrespectively  of 
the  trusts  on  which  they  were  held  ;  but  equity  did 
its  utmost  to  prevent  any  injury  being  sustained  by 
a  cestui  que  trust,  the  estate  of  whose  trustee  might 
accidentally  have  merged  (o).  But  the  Judicatm-e  Act 
of  1873  (j))  provided  that  there  should  not,  in  future, 
be  any  merger  b}'  operation  of  law  only  of  any  estate, 
the  beneficial  interest  in  which  would  not  be  deemed 
to  be  merged  or  extinguished  in  equity.  The  law, 
though  it  did  not  recognise  the  trusts  of  equity,  yet 
took  notice  in  some  few  cases  of  property  being  held 
Estates  lield  by  One  person  in  right  of  another,  or  in  autre  droit, 
m  mitre  droit.  ^^  ^^  -^  gjj]jg(j .    ^j^^j  ^^  these  cases  the  general  rule 

was,  that  the  union  of  the  term  with  the  immediate 
freehold  would  not  cause  any  merger,  if  such  union 
were  occasioned  by  the  act  of  law,  and  not  by  the  act 
of  the  party.     Thus,  if  a  term  were  held  by  a  person, 

(«)  Sir  Balph  Bovifs  case.   1  tlie  1st  Nov.,  187.5  ;  see  S7ww  v. 

Vent.  193,  195;  Co.  Litt.  186  a  ;  Boycott,  1892,  3  Ch.  110;    Ingle 

Burton's  Compendium,  pi.  900.  v.  Vaughan  Jenkins,  1900,  2  Ch. 

(o)  See    3    Prest.    Con  v.    320,  368  ;    Thelhisson  v.  Liddard,  ib. 

321  ;    Chaini)crs  v.  Kingham,  10  635  ;   Capital  and  Counties  Bank 

Ch.  D.  743  ;    1  Wms.  W.  &  P.  v.  Bhodes,  1903,  1  Ch.  631,  652  ; 

367,  2nd  ed.  Lea  v.  Thurshy,  1904,  2  Ch.  57  ; 

(  p)  Stat.  36  &  37  Viet.  c.  66,  1  Wms.  V.  &  P.  368.  2nd  ed.  ; 

s.  25,  sub-s.  4,  M'hich  by  stat.  37  cf.  Re  Aftkins,  1913,  2  Ch.  619. 
&  38  Vict,  c.  83,  commenced  on 
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to  whose  wife  the  immediate  freehold  afterwards  came 
by  descent  or  devise,  such  freehold,  coming  to  the 
husband  in  right  of  his  wife,  would  not  have  caused  a 
merger  of  the  term  {q).  So,  if  the  owner  of  a  term 
made  the  freeholder  his  executor,  the  term  would  not 
have  merged  (r)  ;  for  the  executor  is  recognised  by 
the  law  as  usually  liokUng  only  for  the  benolit  of 
creditors  and  legatees  ;  but  if  the  executor  himself 
should  be  the  legatee  of  the  term,  it  seems  that,  after 
all  the  creditors  have  been  paid,  the  term  will  still 
merge  (s).  And  if  an  executor,  whether  legatee  or 
not,  holding  a  term  as  executor,  should  purchase  the 
immediate  freehold,  the  better  opinion  is,  that  this 
being  his  own  act,  will  occasion  the  merger  of  the 
term,  except  so  far  as  respects  the  rights  of  the  creditors 
of  the  testator  {t). 

There  was  formerly  another  method  of  disposing  The  term 
of  a  term  when  the  purposes  for  which  it  was  created  ^^^^  ^^^l'^ 
had  been  accomphshed.     If  it  were  not  destroyed  by  on  foot. 
a  proviso  for  cesser,  or  by  a  merger  in  the  freehold,  it 
might  have  been  kept  on  foot  for  the  benefit  of  the  ' 
owner  of  the  property  for  the  thno  being.     A  term,  as  i 
we  have  seen,  is  an  instrument  of  great  power,  yet 
easily  managed  ;    and  in  case  of  the  sale  of  the  pro- 
perty, it  might  have  been  a  great  protection  to  the 
purchaser.     Suppose,  therefore,  that,  after  the  creation 
of  such  a  term  as  we  have  spoken  of,  the  whole  property 
had   been  sold.     The  purchaser,   in  this  case,   often 
preferred   having   the   term   still   kept   on   foot,   and  ' 
assigned  by  the  trustees  to  a  new  trustee  of  his  own  As-signmont 
choosing,  in  trust  for  hhnself,  his  heirs  and  assigns  ;  "J^^,^",!  tUo 
or  as  it  was  technically  said,  in  trust  to  atti'nd  the  in-  inlu-riunce. 
heritance.     The  reason  for  this  proceeding  was  that 

{q)  Doe  d.   Blight  v.   PctI,    11  See  Laiv  v.  Urlwin,  10  Sim.  377, 

A.  &  E.  842  ;   JoTies  v.  Davics,  5  tviul    Lord    St.    Leonards'    roin- 

H.  &  N.  7(jtj,  7  U.  &  N.  .'■)(t7.  nicnts  on  tiiis  case,  Sugd.  V.  &  1*. 

(r)  Co.  Lilt.  338  b.  5U7,  13tU  ed. 

(j)  3   Trcst.   Conv.   310,    311.  (<)  Sugd.  V.  &  P.  505,  13th  cd. 
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tlio  luriiicr  owner  might,  possibly,  since  the  com- 
mencement of  the  term,  have  created  some  incum- 
brance upon  the  property,  of  which  the  purchaser  was 
ignorant,  and  against  which,  if  existing,  he  was  of 
^.^7^i'\,  course  desirous  of  being  protected.  Suppose,  for 
instance,  that  a  rent-charge  had  been  granted  to  bo 
issuing  out  of  the  lands,  subsequently  to  the  creation 
of  the  term  :  this  rent-charge  of  course  could  not 
affect  the  term  itself,  but  was  binding  only  on  the 
freehold,  subject  to  the  term.  The  purchaser,  there- 
fore, if  he  took  no  notice  of  the  term,  bought  an  estate, 
subject  not  only  to  the  term,  but  also  to  the  rent- 
charge.  Of  the  existence  of  the  term,  however,  we 
c'onseiiueuce  suppose  him  to  liavc  been  aware.  If  now  he  should 
of  tliTiSi?.^^  li^ve  procured  the  term  to  be  surrendered  to  himself, 
the  unknown  rent-charge,  not  being  any  estate  in  the 
land,  would  not  have  prevented  the  union  and  merger 
of  the  term  in  the  freehold.  The  term  would  con- 
sequently have  been  destroyed,  and  the  purchaser 
would  have  been  left  without  any  protection  against 
the  rent-charge,  of  the  existence  of  which  he  had  no 
knowledge,  nor  any  means  of  obtaining  information. 
The  rent-charge  by  this  means  became  a  charge,  not 
only  on  the  legal  seisin,  but  also  on  the  possession  of 
the  lands,  and  was  said  to  be  accelerated  by  the  merger 
of  the  term  (?<.).  The  preferable  method,  therefore, 
always  was  to  avoid  any  merger  of  the  term  ;  but 
The  term  on  the  contrary,  to  obtain  an  assignment  of  it  to  a 
been  assigned  trustee  in  trust  for  the  purchaser,  his  heirs  and  assigns, 
to  attend  the  .^^1    to    attend    the   inheritance.     The    trustee    thus 

inheritance.  i       p     ,       i       t       .  , 

became  possessed  of  the  lands  lor  the  term  oi  1000 
years ;  but  he  was  bound,  by  virtue  of  the  trust,  to 
allow  the  purchaser  to  receive  the  rents,  and  exercise 
what  acts  of  ownership  he  might  please.  If,  however, 
any  unknown  incumbrance,  such  as  the  rent-charge 

{u)  3  Piest.  Conv.  40U. 
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ill  the  case  supposed,  should  have  coiiiu  to  Hght,  then 
was  the  tune  to  bring  the  term  into  action.  If  tlie 
rent-charge  should  have  been  claimed,  the  trustees  of 
the  term  would  at  once  have  interfered,  and  informed 
the  claimant  that,  as  his  rent-charge  was  made  subse- 
quently to  the  term,  he  must  wait  for  it  till  the  term 
was  over,  which  was  in  effect  a  postponement  sine  die. 
In  this  manner,  a  term  became  a  valuable  protection  ; 
to  any  person  on  whose  behalf  it  was  kept  on  foot,  as 
well  as  a  source  of  serious  injury  to  any  incumbrancer, 
such  as  the  grantee  of  the  rent-charge,  Avho  might 
have  neglected  to  procure  an  assignment  of  it  on  his 
own  behalf,  or  to  obtain  a  declaration  of  trust  in  Iiis: 
favour  from  the  legal  owner  of  the  term.  For  it  will 
be  observed  that,  if  the  grantee  of  the  rent-charge 
had  obtained  from  the  persons  in  whom  the  term  was 
A  ested  a  declaration  of  trust  in  his  behalf,  they  would 
have  been  bound  to  retain  the  term,  and  could  not 
lawfully  have  assigned  it  to  a  trustee  for  the  pur- 
chaser. 

If    tiie   purchaser,    at    the   time   of   his   purchase,  If  the  pur- 
should  have  had  notice  of  the  rent-charge,  and  should  notice  of  tUu 
yet  have  i)rocured  an  assignment  of  the  term  to  a  incumbrance 
trustee  for  his  own   beneiit,  the  Court  of  Ohancery  )ua  purchase, 
would,  on  the  lirst  principles  of  equity,  have  prevented  [|Jc''[*hc''jrm. 
his  trustee  from  making  any  use  of  the  term  to  the 
detriment  of  the  grantee  of  the  rent-charge  (.c).     Such 
a  proceeding  would  evidently  be  a  direct  fraud,  and  not 
the  protection  of  an  innocent  purchaser  agauist  an 
unknown  incumbrance.     To   this  rule,   however,  one  Aii  cxcoptiuit. 
exception  was  admitted,  which  roHects  no  great  credit 
on  the  gallantry,  to  say  the  least,  of  those  who  presided 
in  the  Court  of  Chancery.     In  the  common  case  of  a 
sale  of  lands  in  fee  simple  from  A.  to  B.,  it  was  holdfii 
that,  if  there  existed  a  term  in  the  lanils,  created  prior 

(X)   Wdhu'jkbn  \.    Wtlloiojlib'i,  1  ■]'.  I'v.  71..!,  1  K.  K.  ;i'.»7. 
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to  the  time  when  A.'s  seisin  connuenced,  or  prior  to 
Dower  bailed  his  marriage,  an  assignment  of  this  term  to  a  trustee 
mcntoftcrm.  ^*^^"  ^^-  ^^ig^t  be  made  use  of  for  the  purjjose  of  de- 
feating the  claim  of  A.'s  wife,  after  his  decease,  to  her 
dower  out  of  the  premises  (y).  Here  B.  evidently  had 
notice  that  A.  was  married,  and  he  knew  also  that, 
by  the  law,  the  widow  of  A.  would,  on  his  decease,  be 
entitled  to  dower  out  of  the  lands.  Yet  the  Court  of 
Chancery  permitted  him  to  procure  an  assignment  of 
the  term  to  a  trustee  for  himself,  and  to  tell  the  widow 
that,  as  her  right  to  dower  arose  subsequently  to  the 
creation  of  the  term,  she  must  wait  for  her  dower  till" 
the  term  was  ended.  We  have  already  seen  {z),  that, 
as  to  all  women  married  after  the  1st  of  January,  1834, 
the  right  to  dower  has  been  placed  at  the  disposal  of 
their  husbands.  Such  husbands,  therefore,  had  no 
need  to  request  the  concurrence  of  their  wives  in  a 
sale  of  their  lands,  or  to  resort  to  the  device  of  assign- 
ing a  term,  should  this  concurrence  not  have  been 
obtained. 

The  owner  of  When  a  term  had  been  assigned  to  attend  the 
ance"sub7ect  inliei'itance,  the  owner  of  such  inheritance  was  not 
to  an  atten-    regarded,  in  consequence  of  the  trust  of  the  term  in 

dant  term  had  ,  ■     »  ,        .  •    ,  ,      r.  i        , 

a  real  estate,  his  lavour,  as  havmg  any  mterest  oi  a  personal  nature, 
even  in  contemplation  of  equity  ;    but  as,  at  law,  he 
had  a  real  estate  of  inheritance  in  the  lands,  subject 
to  the  term,  so,  in  equity,  he  had,  by  virtue  of  the  trust 
of  the  term  in  his  favour,  a  real  estate  of  inheritance 
Term  atten-    in  immediate  possession  and  enjoyment  (a).    If  the 
st^ruction^of '  term  were  neither  surrendered  nor  assigned  to  a  trustee 
^^"'^-  to  attend  the  inheritance,  it  was  still  considered  atten- 

dant on  the  inheritance,  by  construction  of  law,  for 
the  benefit  of  all  persons  interested  in  the  inheritance 
accordmg  to  their  respective  titles  and  estates. 

(!/)  Sugd.  V.   &  P.  510,   13th  (a)  Sugd.  V.   &  P.  790,   11th 

ed.  ;   Co.  Litt.  208  a,  n.  (1).  ed.  ;   see  Be  Gibbon,  1909,  1  Ch. 

(s)  Ante,  p.  332.  367,  378. 
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unnecessary. 


In  1845,  however,  an  Act  passed  "  to  render  the  Act  to  render 
assignment  of  satisfied  terms  unnecessary  "  (6).  This  nieut''orsatis- 
Act  provides  (c),  that  every  satisfied  term  of  years  Sed  terms 
which,  either  by  express  declaration  or  by  construction 
of  law,  shall,  upon  the  thirty-first  day  of  December, 
1845,  be  attendant  upon  the  reversion  or  inheritance 
of  any  lands,  shall  on  that  day  absolutely  cease  and 
determine  as  to  the  land  upon  the  inheritance  or 
reversion  whereof  such  term  shall  be  attendant  as 
aforesaid,  except  that  every  such  term  of  years  which 
shall  be  so  attendant  as  aforesaid  by  express  declara- 
tion, although  thereby  made  to  cease  and  determine, 
shall  afford  to  every  person  the  same  protection 
against  every  incumbrance,  charge,  estate,  right, 
action,  suit,  claim,  and  demand,  as  it  would  have 
afforded  to  him  if  it  had  continued  to  subsist,  but  had 
not  been  assigned  or  dealt  with,  after  the  said  thirty- 
first  day  of  December,  1845,  and  shall,  fur  the  purpose 
of  such  protection,  be  considered  in  every  court  oj  law 
and  of  equity  to  be  a  subsisting  term.  The  Act  further 
provides  (d)  that  every  term  of  years  then  subsisting, 
or  thereafter  to  be  created,  becoming  satisfied  after 
the  thirty-first  of  December,  1845,  and  which,  either 
by  express  declaration  or  by  construction  of  law,  shah 
after  that  day  become  attendant  upon  the  inheritance 
or  reversion  of  any  land,  shall,  inmicdiately  upon  the 
same  becoming  so  attendant,  absolutely  cease  and 
determine  as  to  the  land  upon  the  inheritance  or 
reversion  whereof  such  term  shall  become  attendant 
as    aforesaid  (e).     In    the    two    first    editions   of    this 


(6)  Stat.  8  &  9  Vict.  c.  112. 

(c)  Sect.  1  ;  see  1  Wms.  V.  & 
P.  366.  n.  (»/),  2nd  ed. 

(d)  Stat.  8  &  9  Vict.  c.  112, 
8. 2  ;  see  Anderson  v.  I'ujne.t,  L.  R. 
8  Ch.  180,  188—190  ;  1  Wms.  \. 
&  r.  :$tJO,  367,  2ii(l  cti. 

(e)  It  has  been  decided  tliut  a 
term  of  years  assigned  to  a 
trustee  in   trust  for  securing  a 


mortgage  debt,  and  subject 
thereto  to  attend  the  inheritrtiuo, 
is  not  an  attendant  (crm  witliin 
this  Act ;  Shaw  v.  Jolni.'^on,  1  Dr. 
&  Sm.  412;  and  tiiat  the  Act 
docs  nut  apply  to  a  mortgage 
term  created  l)y  sul)-dcmiso  of 
Icascliulds  ;  Jic  Moore  it-  Ilubnn 
Contract,  1912,  2  Ch.  lOo  ;  .sco 
next  chapter. 
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Avurk,  soiiio  rcmarkii  on  this  Act  were  inserted  by  way 
uf  ii^jpendix.  These  remarks  have  since  been  umitted, 
not  because  the  author  changed  his  opinion  on  the 
wording  of  the  Act,  but  because  the  remarks,  being  of 
a  controversial  nature,  seemed  to  him  to  be  scarcely 
fitted  to  be  continued  in  every  edition  of  a  work  in- 
tended for  the  use  of  students,  and  also  because  the 
Act  has,  upon  the  whole,  conferred  a  great  benefit  on 
the  community.  Experience  has  in  fact  shown  that 
the  cases  in  Avhich  purchasers  enjoy  their  property 
without  any  molestation  are  infinitely  more  numerous 
than  those  in  which  they  are  compelled  to  rely  on 
attendant  terms  for  protection  ;  so  that  the  saving 
of  expense  to  the  generahty  of  purchasers  seems 
greatly  to  counterbalance  the  inconvenience  to  which 
the  very  small  minority  may  be  put,  who  have  occasion 
to  set  up  attendant  terms  as  a  defence  against  adverse 
proceedings.  And  it  is  very  possible  that  some  of  the 
questions  to  which  this  Act  gives  rise  may  never  be 
actually  litigated  in  a  Court  of  justice. 

Eulargemeui  By  the  Convcyancing  Act,  1881  (/),  where  land 
iiitof^e*^^"^  is  held  for  an  unexpired  residue  of  not  less  than  two 
simple.  hundred  years  of  a  term,  which  was  originally  of  not 

less  than  three  hundred  years,  without  any  trust  or 
right  of  redemption  in  favour  of  the  freeholder  or 
reversioner,  and  without  any  rent,  or  with  a  rent 
which  is  of  no  money  value  {g),  or  has  been  released 
or  has  ceased  to  bo  ptiyable,  then  the  term  may  be 
enlarged  into  a  fee  simple  by  a  declaration  to  that 
effect,  made  by  deed  by  any  of  the  following  persons 
(namely)  :  (1)  Any  person  beneficially  entitled  in  right 
of  the  term,  whether  subject  to  any  incumbrance  or 
not,    to    possession    of    any    land    comprised    in    the 

(/)  Stat.  44  &  15  Vict.  e.  11,       2'.t  Oh.  D.  1UU7  ;   vL  Ik  ^milk  tU 
e.  ^b.  tStoU,  -I'd  L'li.  U.  lUOy,  ii. 

(?)  tjee  A'e  ChapiiMii,  tC-  Hubbs, 
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lurin  (//)  ;  (2)  any  person  boiii|^'  in  receipt  ui'  income 
as  trustee,  in  right  of  the  term,  or  having  the  term 
vested  in  him  in  trust  for  sale,  Avhether  subject  to  any 
incumbrance  or  not ;  (3)  any  person  in  whom,  as 
personal  representative  of  any  deceased  person,  tho 
term  is  vested,  whether  subject  to  any  incumbrance 
or  not.  The  fee  simple  so  acquired  is  in  general 
subject  to  the  same  trusts,  executory  limitations 
over,  rights  and  e(|uities  as  the  term  ;  and  includes 
the  fee  simple  of  all  mines  and  minerals  not  severed 
in  right  or  in  fact  at  the  time  of  the  enlargement. 
Such  a  term  as  aforesaid  may  be  so  enlarged,  although 
it  have  not  the  freehold  as  the  immediate  reversion 
thereon  ;  but  not  if  liable  to  be  determined  by  re-entry 
for  condition  broken,  or  created  by  sub-demise  out 
of  a  term  incapable  of  enlargement  to  fee  simple  (v). 

(/t)  111  the  case  of  a  mairiod       bo  entitled  for  lier  separate  iirfe. 
womaii,  the  concurrence  of  her  (()  Stat.  4.5  &  40  Vict.  c.  'M, 

husband  is  required,  unless  she      s.  11. 
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CHAPTER   11. 


OF    A    MORTGAGE    OF    LAND. 


What  is  a 
mortgage. 


Mortgagor's 
personal 
liability  to 
repay. 


We  have  seen  (a)  that  a  mortgage  forms  part  of  the 
personal  estate  of  the  mortgagee.  We  will  now  con- 
sider the  nature  of  the  interests  in  land,  which  are 
created  by  a  mortgage.  At  the  present  day  what  is 
generally  understood  by  the  term  7)iortgage  is  a  con- 
vej^ance  of  land  or  other  property  as  security  for  the 
payment  of  money.  Mortgages  are  most  frequently 
made  to  secure  the  repayment  of  money  borrowed  by 
the  owner  of  the  property  mortgaged  ;  in  which  case 
he  incurs  a  debt,  or  personal  obhgation  to  repay  out 
of  whatever  means  he  may  possess  {b)  :  unless,  indeed, 
it  should  have  been  agreed  that  he  should  not  be 
under  any  personal  liability  of  repayment  (c).  Such 
mortgages,  however,  usually  include  an  express  cove- 
nant for  repayment.  But  in  so  far  as  a  mortgage  is  i 
a  transfer  of  property,  its  object  is  to  confer  on  the  ' 
mortgagee  a  proprietary  right,  by  exercising  which  he  \ 
will  be  enabled  to  raise  the  money  payable  to  him ;  | 
so  that  he  shall  have  the  means  of  securing  himself 
from  loss  in  the  event  of  his  debtor  being  personally 
unable  to  pay,  or  of  attaining  the  desired  end,  where 
there  is  no  personal  liabihty  to  payment.  But  though 
the  object  of  a  mortgage  of  land  is  nothing  more  than 
to  pledge  the  land  as  secm-ity  for  a  money  payment, 
the  form,  which  this  transaction  has  usually  assumed 


(a)  Ante,  p.  508 

(b)  Bac.  Abr.  Mortgage  (D) ; 
Yates  V.  Aston,  i  Q.  B.  182  ; 
Barnes  v.  Glenton,  1898,  2  Q.  B. 


223,  1899,  1  Q.  B.  885. 

(c)  Maiheiv    v.    Blackmore,    1 
H.  &  N.  762. 
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in  modprn  English  Law,  is  such  iliat  the  interests  of 
the  parties  are  of  a  very  conipHeated  nature.  For, 
as  we  shall  see,  a  mortgagee  of  land  occupies  one 
position  at  law,  and  another  in  equity. 

The  origin  of  the  term  mortgage  appears  in  Glan-  Origin  of 
ville  [d),  in  whose  time  either  land  or  goods  might  be  \l^^lgage. 
pledged  as  secm-ity  for  a  debt.     A  pledge  of  land  was 
effected  by  a  conveyance  thereof  to  the  creditor  to 
hold  until  the  debt  was  paid,  with  an  agreement  either  Early  forms 
that  the  creditor  should  apply  the  rents  and  profits  in  '^     "  °' "  ' 
reduction  of  the  debt,  or  that  he  should  receive  them 
without  any  liability  to  account.     In  the  latter  case 
the  transaction  was  called  mortuum  vadium  (which  in 
French   is   mort  gage,   whence   mortgage)  ;     because, 
although  the  debtor  might  redeem  the  land  on  pay- 
ment of  the  principal  sum,  in  the  meantime  it  was 
dead    or    unprofitable    to    him.     The    object    of    the 
mortuum  vadium  was  to  give  the  creditor  the  profits 
of  the  land  in  lieu  of  interest  ;    the  taking  of  which, 
under  the  name  of  usury,  was  anciently  regarded  as 
an   unchristian    abomination  {e).     But    these    ancient 
methods  of  pledging  lands  seem  to  have  fallen  out  of 
use  at  an  early  date,  and  to  have  been  succeeded  by 
a  more  stringent  contract,  under  which  the  land  was. 
given  in  pledge  until  a  certain  day  fixed  for  payment,  \ 
with   a   stipulation   that    on   failure   to   pay   at    the  I 
appointed  time  the  land  slioidd  remain  to  the  creditor 

(d)  Glaiiv.  lib.  X.  c.  fi — 8.  inortgageof  any  lands,  teiu'incnts 

(e)  Sec  Plowden  on  Usury,  or  hereditaments,  or  nuy  estate 
Parti.  Interest  was  first  allowed  or  interest  therein,  mitil  all  the 
by  law  by  stat.  37  Hen.  VIII.  laws  against  usury  were  rejiealed 
e.  9,  by  which  also  ijiteiest  above  in  1S54.  Any  rate  of  interest  to 
ten  percent,  was  forbidrlen.  Hy  wliicli  the  parties  may  agree  may 
stat.  13  Aime,  c.  lo  (12  Anne.  now  In-  taken  on  a  mortgage  of 
St.  2,  c.  1(1,  in  RulTliead).  the  lands.  See  stats.  T)  &(>  Will.  I\'. 
legal  rate  of  interest  was  reduced  e.  41  ;  2  &  3  Vict.  c.  37  ;  13  &  14 
to  five  per  cent.,  which  remained  Vict.  c.  .'56  ;  17  &  18  Vict.  c.  9()  ; 
the  highest  rato  of  interest  that  Mainland  v.  T^pjohti,  41  Ch.  D. 
could  be  lawfully  taken  upon  the  12*1 ;  I  Wms.  V.  A-  T.  480,  2nd  ed. 
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Mortgage  in 

liittloton's 

(lay. 


in  foo  ( /').  Then  if,  camfi  io  he  ihe  practice  to  enfeoff 
the  credilor  in  fee  in  ihe  first  instance,  with  a  proviso 
for  re-entry  on  payment.  Thus  Littleton  (g)  describes 
a  mortgage  as  a  feoffment  iqjoji  condition  that  if  the 
feoffor  pay  to  the  feoffee  on  a  certain  day  a  certain  sum 
of  ]noney  then  the  feoffor  may  re-enter.  And  he  says 
that  this  is  called  a  mortgage  because,  if  the  feoffor  do 
not  pay,  then  the  land  pledged  is  taken  from  him  for 
ever  and  so  dead  to  him.  We  have  seen  however 
that  the  term  mort  gage  had  been  used  earlier  in  a 
different  sense.  Still  Littleton's  derivation  may  help 
the  reader  to  remember  the  nature  of  the  transaction 
now  called  a  mortgage  at  law.  For  what  is  now 
called  a  mortgage  of  land  is  a  conveyance  thereof 
from  one  to  another  for  an  estate  in  fee,  or  other 
estate,  which  is  to  be  determined  or  re-conveyed  on 
condition  of  the  payment  of  money  by  the  former  on 
Construction  a  certain  day.  And  at  law,  if  the  condition  be  broken 
at  law.  '"  "  hy  non-payment  of  the  money  at  the  appointed  time, 
the  estate  of  the  person,  to  whom  the  land  was  so 
conveyed,  becomes  absolute,  or  discharged  from  the 
condition.  Bo  that,  at  law,  he  will  be  entitled  to  hold 
the  land,  as  his  own,  for  all  the  estate  limited  to  him. 
For  in  the  Courts  of  Law  the  parties  were  held  to  the 
terms  of  their  bargain,  by  which  the  land  was  to  be 
redeemed  on  a  certain  day,  or  if  not,  to  be  forfeited  by 
the  debtor  {li). 


Relief  given  This  strict  constructiou 

|n;';?4^^°'''liave  prevailed  for  a  long 

mortgagor,  who  had  failed 

day,  obtained  relief  in  the 

Die  forfeiture,  which  he  h 

( / )  See  Glanv.  x.  6,  7  ;  Bract. 
268  b;  Co.  Litt.  210—218; 
Aladox,  Form.  Angl.  Nos.  560 — 
562,  569,  579,  589  ;  P.  &  ISI.  Hist. 
Eng.  La\r,  ii.  25,  117  sq. 

(g)  Sects.  332  sq. 


of  a  mortgage  appears  to 
:  time.    But   at   length   a 

to  pay  on  the  appointed 
Court  of  Chancery  against 
ad  so  incurred.     It  is  not 

(It)  Bae.  Abr.  ^lortgage  (D); 
Y.  B.  22  Hen.  VI.  57,  pi.  7  ;  7 
Edw.  IV.  3,  4,  pi.  7,  10;  Bro. 
Abr.  Condicions,  203  ;  Litt.  ss. 
332,  337. 
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vory  clear  when  (■/)  or  on  wlia.t  gronnd  (k)  this  equitable 
jurisdiction  was  first  exercised.  Bnt  in  the  reign  of 
Charles  T.  it  was  established  as  equify  (l)  that  a  mort- 
gagor should  bo  allowed  to  redeem  his  estate  after  the 
legal  day  of  payment  had  gone  by ;  and  the  Court 
of  Chancery,  on  application  l\y  the  mortgagor  after 
the  time  fixed  for  redemption  had  elapsed,  would 
decree  that  the  mortgagee  should,  on  repayment  of 
all  that  was  due  to  him,  reconvey  the  estate  to  the 
mortgagor  (w). 


The  main  principles  of  equity  in  respect  of  the  Principle 
redemption  of  mortgages  were  settled  in  the  reign  of  respecting 
Charles   II.,   about   the   time   when   modern   equity  mf^rtgageB. 
liegan  to  take  shape  as  a  system  of  rules  resting  upon 
principles    evolved    from    precedent  (?i).      The    first 
principle    established    was    that    of    the    mortgagor's 
equity  of  rederti'ption  ;   that  is,  that  the  mortgagor,  or  The  equity  of 
any  one  standing  in  his  place,  shall  be  admitted  in  T''*''"!'*"'"- 
equity  to  redeem  a  mortgage  after  the  day  fixed  by  j 
the  contract  for  redemption  is  gone  by,  and  the  estate 
has  become  forfeited  at  law  (o) .   It  was  further  laid  down 
as  a  general  rule,  subject  to  very  few  exceptions  (j)) 


(/')  Suits  for  redeeming  mort- 
gages a])pear  to  have  been 
brought  in  Queen  En7.al)eth's 
reign  :  1  i'a,\.  exlv.  G9,  71.  77, 
70,  lUf).  Ill,  12.5,  etc.  ;  2 Cal. 
5,  14,  15,  27,  3:5,  3.5,  &e.  ;  and 
see  Jjftngford  v.  Barnard  (37 
Eliz.)  and  Barnah)/  v.  Grceve. 
(9  Jae.  I.)  in  Tothi'ii,  tit.  Mort- 
gage. S<>e  also  Selden  Soey. 
vol.  X.,  p.  137,  pi.  141,  a  snil 
in  the  reign  e,f  Hen.  \'l.  to 
redeem,  on  the  groimil  of  fraud, 
a  mortgage  before  it  liad  become 
absolutt^  at  law. 

(Jk)  It  would  appear  from  what 
is  said  by  Sir  fl.  (Jar}'  (Master  in 
Chancery,  1.599—1612)  that  relief 
was  first  given  in  eases  of  failure 
to  pay  at  the  appointed  time 
by  accident,  or  of  some  trifling 


default,  ixnd  was  afterwards  ex- 
tended to  all  eases  of  forfeiture 
<if  mortgaged  liind  by  failure 
to  piy  monev  wlini  due  ;  see 
Cary  1. 

(/)  Anic,  p.   ltd. 

(;/(.)  How  V.  T'if/«»T,<,  1  ell.  Kep. 
IS;    Wrldoi  v.  BalliMti,  ili.  91. 

()i)  Ante,  p.  Ififi. 

(o)  See    Tnr)i    v.    Tiniifr,    39 

cii.  I).  4r)ti. 

{]))  Under  stat.  H  Kdw.  VII. 
I'.  t'>9,  s.  8,  the  debentures  of  a  Irredeemable 
eoinpany  registered  under  the  dfU-ntures. 
Companies  Acts  of  1H(;2  or  19()S 
(as  to  which,  see  Wms.  Pers. 
Prop.  331  sq.,  344.  17tli  ed.)  may 
be  made  irr<  deemabie  or  redeem- 
aliie  only  on  the  happenuig  of 
siimt-  remote  oontingemy  or  the 
ivi)iration  of  some  long  period. 
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that  whorever  a  conveyanco  of  an  estate  is  original!}' 
intended  as  a  security  for  money,  whether  this  inten- 
tion appear  from  the  deed  itself  or  by  any  other  in- 
strument or  even  by  parol  evidence  (g),  it  is  always 
Cannot  be       considered  in  equity  as  a  mortgage  and  redeemable  ; 
a^reemont!^    even  though  there  is  an  express  agreement  of  the 
parties  that  it  shall  not  be  redeemable,  or  that  the 
right  of  redemption  shall  be  confined  to  a  particular 
time,  or  to  a  particular  description  of  persons  (r).     In 
other  words,  it  was  estabhshed  that  no  agreement  of 
the  parties  to  a  mortgage,  that  the  mortgage  should 
not  be  redeemable  according  to  the  rules  of  equity', 
should  have  any  effect  in  equity  (s).     This  principle  is 
shortly  summed  up  in  the  phrase  "  once  a  mortgage, 
"Clogging"    always  a  mortgage  "  (i).     Upon  this  principle  it  "was 
redemption?    farther  held  that  any  attempt  to  fetter  the  equity  of 
redemption  with  any  other  condition  than  the  payment 
of  principal,  interest,  and  costs  should  be  void  (u).    It 
was  also  considered  that,  in  equity,  the  right  of  the 
mortgagee  was  to  the  money  secured,  and  he  held  the 
In  equity,      land  Only  as  security  for  his  money  ;  so  that  in  equity 
achaJgrmily!  ^^^  ^^^^  ^  "^®^®  charge  for  the  amount  due  to  him,  even 
and  is  though  he  were  absolute  tenant  in  fee  at  law.     It  was 

esute.  therefore    decided    that    the    benefit    of    a    mortgage 

should  go,   along  with  the  rest   of  the  mortgagee's 
personal  estate,  to  his  executor  or  administrator,  not 

(q)  Prec.  Ch.  526  ;  England  v.  (u)  Jennings  v.  Ward,  2  Vem. 

Codrington,  1  Eden,  169  ;   Venwn  520  ;   James  v.  Kerr,  40  Ch.  D. 

V.  Betliell,  2  Eden,  110  ;  1  Coote  449,  459  ;    Field  v.  Hopkins,  44 

on  Mortgage,  ch.  iii.  sect.  3.  Ch.  D.  524  ;  Be  Wallis,  Ex  parte 

(r)  Co.  Litt.  205  a,  note  (1);  1  Lickorish,    25    Q.    B.    D.    176; 

Coote  on  Mortgage,  ch.  iii.  sect.  2.  Noakes  v.  Rice,  1902,  A.  C.  24; 

(s)  Price  v.  Perrie,  2  Freem.  Bradley  v.  Carritt,  1903,  A.  C. 

258  ;    Salt  V.  Marquis  of  North-  253  ;    Morgan  v.  Jeffreys,  1910, 

ampton,  1892,  A.  C.  1  ;  Samuel  v.  1  Ch.  620  ;   British  South  Africa 

'     Jarrah,  d-c,  Corpn.,  1904,  A.  C.  Co.  v.  De  Beers,  tL-c,  Ltd.,  1910, 

323  ;  Fairclough  v.  Swan  Brewery  1  Ch.  354,  2  Ch.  502,  reversed  on 

Co.,  Ltd.,  1912,  A.  C.  565  ;    cf.  the  facts,   1912,  A.  C.  52  ;    cf. 

Eeeve  v.  Lisle,  1902,  A.  C.  461.  Biggs  v.  Hoddinott,  1898,  2  Ch. 

(t)  Lord  Nottingham,  C,  Neto-  307  ;    Santley  v.  Wilde,  1899,  1 

com6   V.    Bonham,    1    Vem.    7 ;  Ch.    747 ;     Kreglinger    v.    New 

Howard  v.  Harris,  ib.  33.  Patagonia  Meat,  <tc.,  Ltd.,  1913, 
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his  lieir  (v).  And  although  at  law  the  estate  of  a 
mortgagee  in  fee  would  go  to  his  heir  or  devisee,  yet  in 
equity  the  heir  or  devisee  was  held  a  mere  trustee  thereof 
for  the  executor  or  administrator  (w).  Consequently,  in 
equity  the  mortgagor  was  regarded  as  the  owner  of 
the  mortgaged  land,  subject  only  to  the  mortgagee's 
charge ;  and  the  mortgagor's  equity  of  redemption 
was  treated  as  an  equitable  estate  in  the  land,  of  the 
same  nature  as  other  equitable  estates  (ic). 

These  principles  of  equity  became  so  well  settled  Form  of 
and  understood  that  no  substantial  change  was  made  ^^^^  usual, 
in  the  usual  form  of  a  mortgage.     And  at  the  present 
day,  when  the  repayment  of  a  loan  of  money  is  to  be 
secured  by  a  mortgage  of  land,  the  land  is  granted  to 
the  creditor  in  fee  simple,  with  a  proviso  for  recon-  Proviso  for  re- 
veyance  of  the  land  to  the  debtor  in  fee  on  payment  ''""^^^ 
of  the  principal  sum  with  interest  at  a  specified  rate 
on  a  certain  day,  usually  six  months  after  the  date  of 
the  mortgage-deed.     By  the  same  deed  the  mortgagor 
generally    enters   into    a    personal    covenant    to    pay  Covenant  to 
principal  and  interest  on  the  day  appointed  for  recon-  ^'^^.*^^",j, 
veyance,  and  also  to  continue  to  pay  interest  at  the  money  and 
same  rate  in  case  of  failure  to  redeem  at  the  appointed 
time.     Until  the  six  months  are  passed  the  mortgagor 
has  a  legal  right  to  redeem  the  land  on  the  day  named 
for  repayment.     But  if  he  should  allow  that  day  to 
pass  without  payment  or  tender  of  the  amuunt  due, 
the  mortgagee's  estate  will  become  absolute  at  law, 
and  the  mortgagor  will  have  no  right  to  the  land  save 
his  equity  of  redemption  {y).    Mortgages,  as  is  well 
known,  are  generally  employed  as  permanent  invest- 
ments of  money  ;    and  there  is  rarely  any  intention 

W.  N.  336.      By  atat.  58  &  59  (if)  2  Coote  on  Mortgage,  ch. 

Vict.  c.  25,  solicitor  mortgagees  Ixxix.  sect.  1. 

are    allowed    to    charge    i)rolit  (z)  Casborttc  v.  Scarfi ,  1  AlU. 

costs.  003,  005. 

(y)  Tlioniborourfh  v.   Baker,   1  (//)  See    Williams   v.   Monjaii, 

Ch.  C.i.  283  ;    3  Swunst.  028.  I'JOO,  1  Ch.  8U-1. 


W.R.P. 


30 


502  UF    l'EllSO^'AL    INTKllESXa    IN    KEAL    ESTATE. 

oji  oitliLT  aide  iliiit  (lie  loan  should  bo  repaid  iii  «ix 
inoiitlis.  Novurtli(.'lo.ss,  so  avuII  understood  is  the  con- 
struction placed  on  a  mortgage  in  equity,  so  lirmly 
established  is  the  mortgagor's  right  to  redeem  after 
the  time  lixed  for  payment  is  gone  by,  that  mortgage 
deeds  are  always  drawn  in  the  form  indicated.  All 
that  is  expressed  is  an  immediate  conveyance  of  the 
land  to  the  mortgagee,  and  the  agreement  for  recon- 
veyance on  payment  six  months  after  ;  and  the  real 
intention  of  the  parties  is  left  to  be  carried  out  by  the 
operation  of  the  rules  of  equity  (£'). 

(..)  iSee    tliu   form   of    muitgage   given    iu    I'arL    \'l.,    pud.     Tlio 
Stamps  on        following  dutiea  are  imposed  by  the  Stamp  Act,  i8'Jl,  stat.  Bl  &.  55 
mortgagca.       A'ict.  39,  replacing  33  &  34  "\'ict.  c.  97,  as  amended  bj'  51  \'iet.  c.  8, 
a.  15  and  schedule  : — 

Mortgage,  bond,  debenture,  covenant  (except  a  market - 
able  security  others iae  specially  charged  with  dut}),  and 
^\'arrant  of  attorney  to  confess  and  enter  uj)  judgment  : 

(1)  Being  the  only  or  principal  or  primary  security 

(other  than  an  equitable  mortgage)  for  the 
l)ayment  or  repayment  of  money  not  exceeding   £   *■.     d. 

10?.  ^  U03 

Exceeding    10/.  ami  not  exceeding   25/.     . .     0     0     8 

251         ,,  „  50/.    ..01     3 

50/.         „  „  100/.     .  .     0     2     0 

100/.         „  ,,  150?.    ..     0     3     9 

150/.         „  „  200?.    ..050 

200/.         „  „  250/.    ..     0     (J    3 

250?.         ,,  „  300/.    ..070 

300?. 

For  every  100?.  and  also  lor  any  fractional 

part  of  lOOZ.  of  such  amount        . .  ..020 

(2)  Being  a  collateral  or  auxiliary  or  additional  or 

substituted  security  (other  than  an  equitable 
mortgage),  or  by  way  of  further  assurance  for 
the  above-mentioned  purpose  where  the 
principal  or  primary  security  is  duly  stamped  : 
For  every  100?.  and  also  for  any  fractional 

j)art  of  100?.  of  the  amount  secured  . .     0     0     0 

But  the  -whole  amount  of  duty  payable  under  or  Ijy 
reference  to  this  paragraph  (2)  shall  not  exceed  10s.  : 
Stat.  3  Edw.  VII.  c.  4(5,  s.  7. 

(3)  Being  an  equitable  mortgage  : 

For  every  100?.  and  any  fractional  part  of 

100/.  of  the  amount  secured  ; .  ..010 

(4)  Transfer,  assignment,  disposition,  or  assignation 

of  any  mortgage,  bond,  debenture,  covenant 
(except  a  marketable  security),  or  of  any  money 
or  stock  secured  by  any  such  instrument,  or  by 
any  warrant  of  attorney  to  cuter  up  judgment, 
or  by  any  judgment  : 
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Lot  us  now  coiisidur  the  interests  of  tlio  mortgagee  ^he  estate 

and    mortgagor   in    the   mortgaged   land    during    the  "^  *^® 

^   '^  .  mortgagee. 

continuance  of  the  security.  On  execution  of  such  a 
mortgage  deed  as  has  been  described,  the  juortgagee 
acquires  at  law  the  fee  simple  and  seishi  of  the  land  («), 
and  an  innnediate  right  of  entry  into  actual  posses- 
sion {b).  A  mortgagor  remaining  in  possession  is  at 
law  in  no  better  position  than  a  tenant  by  sutl'erance  (v). 
The  mortgagee  may  therefore  oust  him  at  his  pleasure, 
either  by  entry,  or  if  he  will  not  go  out  peaceably,  by 
action.  Ami  if  the  mortgagee  chooses  so  to  assert 
his  legal  rights,  the  mortgagor  will  ha\e  no  right  to 
resist  him  either  at  law  ((/)  or  in  equity  (c)  without 
paying  the  amoiuit  due  on  the  mortgage  (J),     i'or  the 

i"ur  every  IWl.,  and  alau  for  any  fractional 
jiart  of  100^.,  of  the  amount  transferred, 
assigned  or  disposed,  exclusive  of  interest 
which  is  not  in  arrcar 


U     U     (i 

I'lie  same  iluty  as  a 
principal  security 


Aiid  also  where  any  f urtlicr  money  JsJ 

added  to  the  money  already  scoured)     i«i'  su*;!!  lurther 

I     inoney. 

(5)  Reconveyance,   release,   discharge,   surrender,   rc- 

surrender,  warrant  to  vacate,  or  renmiciation  of 

any  such  security  as  aforesaid,  or  of  the  benelit 

tiiereof,  or  of  the  money  thereby  secured  ; 

For  every  100/.,  and  also  for  any  fractional 

part  of  100/.,  of  the  total  amount  or  value 

of  the  money  at  any  time  secured  . .     t)     0     t» 


((/)  iScc  (Juiioslakc  v.  Hopcr, 
l'.)U8,  2  V\\.  10;  CaiiAij'f  v. 
Fi(:.{i(w.iiMits.  foil,  1  K.  B.  513  ; 
ante,  pp.  207,  208. 

(b)  Doe  d.  Roylancc  v.  Li<jld- 
Joot,  8  M.  &  VV.  553  ;  Rogers  \. 
Omzebrook,  8  Q.  13.  895  ;  Ocean, 
(Oc,  (Jorpn.  V.  lljijrd  Gas  (Jo., 
1005,  2  K.  15.  103.  If,  however, 
the  mortgage  deed  cont^hi  an 
express  proviso  (formerly  com- 
mon, but  now  unusual)  that  tlie 
mortgagor  shall  remain  in  i)os- 
session  until  the  day  lixed  for 
payment,  this  will  operate  as  a 
ilemisc  by  the  mortgagee  to  the 
mortgagor  for  the  term  indicate*.!, 
and  the  latter  will  have  a  legal 
right  to  possession  mitil  the  term 
has  expired  ;  see  Davidson,  i'rcc. 


(,'onv.  Vol.  11.  I'art  II.  pp.  13- 
15,  4th  cd.  ;  notes  to  Ketch  v. 
Hall,  1  Smitli  L.  C. 

(c)  Notes  to  Keech  v.  Hall,  1 
8  mi  til  L.  (J.  ;  Re  I  ml,  Coopc  lO 
Co.,  Ltd.,  1011,  2  Ch.  223,  231, 
232  ;  ante,  p.  510. 

('/)  JJoe  d.  Robij  v.  Maisnj,  8 
U.  &  C.  707. 

(c)  0  (I.  B.  D.  350. 

(/)  By  Stat.  tieo.  II.  c.  20, 
s.  I,  provision  A\as  mad<'  for 
staying  tlio  proceedings  in  any 
action  of  ejectment  brought  by 
a  mortgagee,  on  payment  by  the 
mortgagor,  being  the  defendant 
in  the  aution,  of  all  prineipnl, 
interest,  and  cost^  :  Doc  d.  Hursi 
V.  Cltjlon,  I  A.  \  E.  Kj  J.  Seo 
also  slat.    15  &    H>    \  let.   c.    70, 
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Courts  of  Equity  Avould  never  interfere  to  prevent  a 
mortgagee  from  taking  possession  (g).  But  if  he  do 
take  possession,  he  will  become  liable  in  equity  to 
account  very  strictly,  in  case  of  subsequent  redemp- 
tion, for  the  rents  and  profits  and  for  his  management 
of  the  land  {h)  ;  so  strictly,  indeed,  that  in  practice  a 
mortgagee  avoids  taking  possession  of  the  mortgaged 
land,  save  as  a  last  resource.  As  we  have  seen  {i),  at 
law  the  estate  of  a  mortgagee  in  fee  passed  on  his 
death  to  his  heir  or  devisee  :  though  in  equity  the  heir 
or  devisee  was  a  mere  trustee  for  the  mortgagee's 
executor  or  administrator,  who  became  entitled  to  the 
money  secured.  But  by  the  Conveyancing  Act, 
1881  (j),  on  the  death  after  that  year  of  a  sole  mortgagee 
of  any  freehold  estate  of  inheritance,  his  estate,  not- 
withstanding any  testamentary  disposition,  devolves 
like  a  chattel  real  upon  his  personal  representatives. 
Bo  that  all  the  rights  and  obligations,  legal  as  well  as 
equitable,  of  a  sole  mortgagee  of  freeholds  now  pass 
on  his  death  to  his  executor  or  administrator. 


The  estate 
of  the  mort- 
•lagor. 


We  have  seen  that,  during  the  continuance  of  the 
security,  the  mortgagor's  equity  of  redemption  is  in 
equity  an  estate  in  the  mortgaged  land  [k).  A  mort- 
gagor's estate  has  generally  the  same  incidents  as 
any  other  equitable  estate  ;  but,  being  subject  to  the 
mortgagee's  charge,  it  is  of  course  not  so  beneficial  as 
the  estate  of  one  for  whom  land  is  held  on  a  simple 
trust  (Z).  Thus  we  have  seen  that  a  mortgagor's 
possession  is  not  protected,  even  in  equity,  against 
the  will  of  the  mortgagee  [m).    But  if  the  mortgagor 


ss.  219,  220,  repealed  (saving 
the  jurisdiction  thereby  con- 
ferred) by  46  &  47  Vict.  c.  49. 

(g)  2  Mer.  359  ;   (5  Pri.  503. 

{It)  He  has  to  account  for  what 
he  has,  or  but  for  his  wilful  de- 
fault might  have  received  ;  see 
3    Scion    on    Judgments,    1827, 


1898,  7th  ed. 

(i)  Aide,  pp.  560,  561. 

(j  )  Stat.  44  &  45  Vict.  c.  41, 
s.  30  ;   ante,  pp.  245,  263. 

(k)  A)t(e,  p.  561. 

(/)  A?ttc,  p.  182. 

(ill)  Ante,  p.  563. 
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be  allowed  to  remain  in  possession,  lie  may  take  the 
profits  for  his  own  use  witliont  liability  to  account  for  Profits. 
them  to  the  mortgagee  {n).     So  he  retains  generally 
the  right  of  free  enjoyment  incident  to  his  equitable 
ownership  (o)  ;  nor  will  he  be  restrained  from  waste  (p).  Waste, 
at  the  mortgagee's  instance,  unless  the  latter  show 
that  the  acts  contemplated  would  impair  the  value  of 
the  security  offered  to  him  (q),  or  amount  to  wanton 
destruction  (r).     An  equity  of  redemption  is  alienable  Alienation 
at  the  mortgagor's  pleasure  or  for  his  debts,  in  the  jp^fem^iUon. 
same  way  as  any  other  equitable  estate  which  is  not 
a  simple  trust  estate  (s).     And  the  estate  of  a  mort- 
gagor in  fee  is  real  estate  in  equity,  would  pass  as  such  Succession 
to  a  devisee  under  his  will  (t),  or  descend  to  his  heir,  * 
if  he  should  have  died  intestate,  and  now  devolves 
to  the  executors  or  administrator  on  trust,  subject 
to  the  mortgagor's  debts,  for  his  devisee  or  heir  {u). 
Formerly,  on  the  death  of  a  mortgagor  of  land,  the 
mortgage  debt  was  primarily  payable,  like  all  other 
debts,  out  of  his  personal  estate  {x)  ;   so  that  his  heir 
or  devisee  was  entitled,  as  a  rule,  to  have  the  land 
exonerated  from  the  mortgage  at  the  expense  of  the 
mortgagor's  general  personal  estate  {y).    But  this  rule 
was  reversed  by  the  Eeal  Estate  Charges  Act,  1854, 
commonly   called   Locke   King's   Act,   and   the   Acts 
amending  it  (z).    And  now,  under  these  Acts,  a  mort-  Mortgagor's 

,     ,     .  ,      .  ,.         .      ,  .         1    i      •      n  „  lu-ir  or  devisee 

gagor  s  hcu'  or  devisee  succeedmg  to  his  estate  in  tlif' ,u,t  ,-niitif.i 

(n)  2  Coote  on  Mortgage,  eh.  sq.,  lOGO  sq.,  12th  ed.                      Ii!,.'i?,,'!| 

Ixi.   sect.  2  ;    2  Seton  on  Judg-  (/)  3  Atk.  SO",.                               .xon,  rVt.-.l 

ments,     18G2,     1898,    7th    ed.  ;  («)  -t^/c,   i.p.  29,   57.   7."..   St..  '  ^'^""•^"  "• 

Ga.'ikeU  V.  GosUnq,  189G,  1  Q.  B.  87,  111.  KW,  138.  187,  191.  2(»9. 

(591  •    Turner  v.   Walsh,  1909,  2  220,    22->— 22S,    250.    294.    324. 

K.  B.  484,  494.  358,  389,  443,  448,  454.  457.  4S4. 

(o)  Ante,  p.  188.  500. 

Iv)  Ante,  p.  IIG.  (x)  Ante,  pp.  20,  286. 

{q)  Kinq    V.    Smith,    2    Hare,  (./)  2  Jarin.  Wills,  2039  sq..  fith 

239    244.  ctl.  ;     Williams  on    Ileal   Assets. 

(r)  Goodman  v.  Khte,  8  Beav.  27. 

379.  (;)  StAts.  17  &  IS  Viet.  c.  113; 

(s)  Ante.  pp.  189—191.  295—  30  &  31  \'iet.  e.  09  ;  40  &  41  Viet. 

298;    Lewin  nn  Trusts,  t>47.  (i.W  e.  34. 
sq.,  075  sq.,  (Hh  ed.  ;    1031,  1034 
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inori.gagod  land  iff  not,  onlil.lrul  1o  liavo  ilio  mortgago 
df'.ht  (lischargpd  onl-  of  tlio  mortgagor's  porsoiial  orl 
other  real  ostale  ;  but  the  land  so  chargf^d,  as  beiwooni 
ilie  different  persons  claiming  under  the  deceased 
person,  is  primarily  liable  to  the  payment  of  all  mort- 
gage debts  with  which  the  same  is  charged,  unless 
the  mortgagor  shall  by  will,  deed,  or  other  document 
have  signified  a  contrary  or  other  intention  {a).  So 
that  now,  as  a  rule,  a  mortgagor's  heir  or  devisee  must 
take  the  land  subject  to  the  mortgage  (h).  The  rule 
established  by  these  Acts  does  not  affect  the  right  of 
the  mortgagee  to  obtain  full  payment  of  the  mortgage 
debt  out  of  the  personal  estate  of  the  mortgagor  or 
otherwise  (c). 


Lease  hj 
jiiortgawor. 


As  the  mortgagor's  equity  of  redemption  is  an  esiaie 
in  the  contemplation  of  equity  only,  it  does  not  enable 
him  to  create  any  legal  estate  or  interest  in  the  moit- 
gaged  land ;   not  even  a  lease  for  any  term  however  » ^^ 
short  (d).    In  some  cases,  however,  there  was  inserted 


(a)  Stat.  17  &  18  Vict.  c.  113. 
And  a  general  direction,  tliat  tlie 
f  lebts  or  all  the  debts  of  a  testator 
.shall  be  paid  oiit  of  his  personal 
estate,  is  not  to  be  deemed  to 
be  a  declaration  of  an  intention 
Contrary  to  or  other  than  the 
rnle  established  by  Locke  King's 
Act,  unless  such  contrary  or 
other  intention  be  further  de- 
clared by  words  expressly  or  by 
necessary  implication  referring 
to  all  or  some  of  tlie  testator'.s 
debts  charged  by  way  of  mort- 
gage on  any  part  of  his  real 
estate  :  stat.'  30  &  .SI  Vict.  c.  69, 
s.  1.  Nor  is  such  contrary  in- 
tention to  be  deemed  to  be  sig- 
nified by  a  charge  of  or  direction 
for  payment  of  debts  upon  or  out 
of  residuary  real  and  personal  or 
residuary  real  estate  :  stat.  40  iSr 
41  Vict.  c.  34  ;  see  Be  Fled;  37 
C;h.  D.  677. 

(i!>)  By  stat.  40  &  41  Vict.  c.  34, 
the  rule  of  Locke  King's  Act  is 
extended  to  the  case  of  a  mort- 


gage or  any  other  equitable 
charge  (including  anj'  lien  for 
unpaid  purchase -money)  on  any 
land  or  other  hereditaments,  of 
whatever  tenure,  belonging  to  a 
testator  or  an  intestate  ;  luiless. 
in  the  case  of  a  fesfnfor.  he  shall 
within  the  meaning  of  the  Acts 
have  signified  a  contrary  inten- 
tion. See  Re  Cockcroff,  24  Ch.  D. 
94,  100  ;  Jie  Kershaw,  37  flh.  T). 
674  ;  Be  Anthony,  1892,  1  Ch. 
4.50  ;  Be  Fraser,  1904,  1  fJh.  726  ; 
Be  WJlso7r,  1908,  1  Ch.  839  ;  Be 
Bowerman,  1908,  2  Ch.  340. 

(r)  Stat.  17  &  18  Vict.  c.  113. 

((/)  Doe  d.  Lord  Downe  v. 
Thmnpson,  9  Q.  B.  1037  ;  /vo?/'.? 
V.  Telford,  1  App.  Cas.  414.  A 
lease  made  by  a  mortgagor, 
otherwise  than  under  an  express 
or  a  statutory  power,  is  void  as 
against  the  mortgagee;  and  as 
against  the  mortgagor  himself, 
his  successors  in  estate  and  the 
lessee,  it  can  only  take  effect 
legally    bj'    estoppel.     See    ante. 
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in  iho  mnrtgago  (]oo(],  by  agreemont  l)ei,woon  -I ho 
partios,  a  power  for  l.ho  luortgagov  (o  granf.  leasps  ; 
and  such  a  power  operated  under  the  Slafnto  of  Uses 
in  the  same  manner  as  a  power  of  leasing  given  to  a 
tenant  for  Hfe  by  a  settlement  (e).  But  under  the 
Conveyancing  Act,  1881,  if  the  mortgage  be  made 
after  the  year  1881,  the  mortgagor  while  in  posses- 
sion (/),  and  so  long  as  a  receiver  of  the  income  of 
the  mortgaged  property  has  not  been  appointed  by 
the  mortgagee,  or  when  a  receiver  so  appointed  is  no 
longer  acting  (g),  has  power  by  virtue  of  that  Act  to 
make  an  agricultural  or  occupation  lease  for  any  term 
not  exceeding  twenty-one  years  or  a  building  lease 
for  any  term  not  exceeding  ninety-nine  years  upon 
the  conditions  defined  in  the  Act  (//.).  And  any  such 
lease  made  in  compliance  with  these  conditions  will  bo 
valid  as  against  the  mortgagee  (i).  When  a  mortgagor 
exercises  this  statutory  power  of  leasing,  the  lessee 


Exproas 
power  of 
Ion  sin  t;. 


Statutory 
power  of 
leasing. 


p.  518;  Krerh  v.  Hall,  1  Don^'. 
21  ;  1  Smith  L.  C.  504,  10th  od.  ; 
Alchorne  v.  Oomme,  2  Bing.  54  ; 
Webh  V.  Aiuttin,  7  Man.  &  (Ir. 
701  ;  Cnthberfaon  v.  Irving,  (• 
11.  &  N.  1.15  :  Keith  V.  Ganr.ia, 
1904,  1  C'h.  774.  But  a  lessee 
from  the  mortgagor  may  redeem 
the  mortgage,  and  so  prevent 
his  ejectment  by  the  mortgagee  : 
Tarn  v.  Tnrnrr,  30  C'h.  U.  450. 
See  Stat.  8  Edw.  VII.  c.  28,  s.  12, 
replacing  53  &  54  Vict.  e.  57 
as  to  compensation  to  persons 
occupying  agricultural  holdings 
under  a  contract  of  tenancj'  with 
a  mortgagor. 

{e)  Ante,  p.  .S98  ;  Davidson, 
Prec.  Oonv.  \'ol.  II.  Pt.  IT.  332, 
:J35,  n..  4th  ed. 

( /  )  The  niortgagor'.s  power  of 
leasing  i.s  exercisable  by  any 
person  deriving  title  under  the 
original  mortgagor,  except  nu 
incumbrancer  so  deriving  title  ; 
Stat.  44  &  45  Vict.  c.  41,  s.  2  (vi.), 
amended  by  1  &  2  C!eo.  V.  c.  37, 
s.  3  (10). 

(g)  The  fVinveyaneing  Act, 
1911(1  k  2  Geo.   V.  c.  37).  s.    3 


(11).  deprived  the  mortgagor  of 
the  power  of  leasing  after  the 
appointment  of  a  receiver  (as  to 
which,  see  jwfif,  pp.  573  and  n.  {q), 
574)  and  so  long  ag  the  receiver 
acts ;  during  which  time  the 
powers  of  leasing  conferred  by 
sect.  18  of  the  Act  of  1881  are 
to  be  exerciseable  by  the  mort- 
gagee ;    post,  p.  .574. 

\h)  Stat.  44  &  45  Viet.  e.  41, 
•s  18.  The  Conveyancing  Act, 
1911  (1  &  2  fieo.  V.  c.  37).  .s.  3, 
empowers  mortgagors,  wliile  in 
possession,  and  so  long  as  a 
mortgagee's  receiver  has  not 
been  appointed  or  when  such  a 
receiver  is  no  longer  acting,  to 
accept  surrenders  of  leases  (anif, 
pp.  540.  547),  for  the  puqioso 
only  of  enabling  a  new  Icaso 
authorized  by  sect.  18  of  the  Act 
of  1881  to  be  granted  ;  and  such 
surrenders  are  good  as  against 
every  incuinbraiicer. 

(/)  Mitniriiwl,  dr..  BulUUng 
Sorirfif  v.  Smilh,  22  i).  H.  1).  70  ; 
Hinwi'i  V.  I'tio,  19(10,  2  l^  IV  0.-.:{  ; 
King  V.  liinl,  iOO'J.  1   K.  I'..  s:t7. 


INIortgagor'a 
power  to 
accept  sur- 
renders of 
leases. 
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obtains  a  term  in  the  land  valid  at  law  in  the  same 
manner  as  the  lessee  of  an  equitable  tenant  for  life 
obtains  a  legal  term  on  an  exercise  of  the  power  of 
leasing  given  by  the  Settled  Land  Act,  1882  (/j).  But 
this  statutory  right  of  the  mortgagor  ma}''  bo  excluded 
or  restricted  by  agreement  between  the  parties  ex- 
pressed in  the  mortgage  deed  or  otherwise  in  writing  (Z)  ; 
and  in  practice  a  stipulation  is  very  often  made  that  a 
mortgagor  shall  not  exercise  his  statutory  power  of 
leasing,  or  that  he  shall  not  exercise  it  without  the 
consent  of  the  mortgagee.  It  is  important  for  a  mort- 
gagee clearly  to  negative  the  mortgagor's  right  to 
lease,  should  he  wish  to  do  so  ;  for  a  contract  to  make 
or  accej)t  a  lease  under  the  statute  may  be  enforced 
by  or  against  every  person  on  whom  the  lease  would, 
if  granted,  be  binding  (m).  And  the  provisions  of  the 
Act  are  to  be  construed  to  apply,  so  far  as  circum- 
stances admit,  to  any  letting,  and  to  any  agreement 
whether  in  writing  or  not,  for  leasing  or  letting  (n). 
But,  if  desired,  express  powers  of  leasing  may  still  be 
given  by  the  mortgage  deed  as  before  ;  and,  what  is 
more,  the  mortgagor's  statutory  powers  of  leasing 
may  be  enlarged  by  the  mortgage  deed  to  any  extent 
agreed  on  (o).  A  mortgagor's  statutory  powers  of 
leasing  may  be  applied  to  mortgages  made  before  the 
year  1882,  by  agreement  in  writing  between  mort- 
gagor and  mortgagee  made  after  1881  :  but  so  never- 
theless that  any  such  agreement  shall  not  prejudicially 
affect  any  right  or  interest  of  any  mortgagee  not 
joining  in  or  adopting  the  agreement  (y»). 

Actions  by  A  further  consequence  of  the  transfer  of  the  legal 

"  °   '      estate    to    the    mortgagee    upon    the   occasion   of   a 

(k)  Ante,  p.  410.  (o)  Sect.  18,  sub-s.  14  ;  Puhlic 

(I)  Stat.  44  &  45  Vict.  c.  41,       Trustee  v.  Laivrence,  1912,  1  Ch. 

s.  18,  sub-s.  13.  789. 

(m)  Sect.  18,  sub-s.  12.  [p)  Sect.  18,  sub-s.  16. 
{n)  Sect.  18,  sub-s.  17. 
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mortgage  was  that  tlie  mortgagor  was  una])le  \  o  bring  in 
liis  own  name  any  action  at  law  to  }-ocover  possession 
of  the  land  (q).  But  by  the  Jndicatm-e  Act  of  1873  (?•), 
a  mortgagor  entitled  for  the  time  being  to  the  posses- 
sion or  receipt  of  the  rents  and  profits  of  any  land, 
as  to  which  no  notice  of  his  intention  to  take  possession, 
or  to  enter  into  the  receipt  of  the  rents  and  profits 
thereof,  shall  have  been  given  by  the  mortgagee,  may 
sue  for  such  possession,  or  for  the  recovery  of  such 
rents  and  profits,  or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  other  wrong  relative  thereto 
in  his  own  name  only,  unless  the  cause  of  action  arises 
upon  a  lease  or  other  contract  made  by  him  jointly 
with  any  other  person. 

Let  us  now  consider  what  remedies  the  mortgagee  Mortgagee's 
has  for  obtaining  the  repayment  of  his  loan.     And 
first,  at  any  time  after  the  day  fixed  for  repayment  in 
the  deed,  he  may  call  in  his  money,  and  in  the  event  Suing  on  the 
of  non-payment  may  sue  the  mortgagor  personally  on 
the  covenant  contained  in  the  mortgage  deed.  Secondly, 
he   may  foreclose   the   mortgage.     For   although   the  Foreclosure. 
Courts  of  Equity  allowed  the  mortgagor  an  equity  of 
redemption   after   the   day  fixed   for  payment,   they 
would  not  permit  him  to  continue  to  hold  the  mort- 
gaged land  for  an  indefinite  time  after  the  inortgagee 
had  applied  to  them  to  enforce  repayment  (.s).     To 
obtain  foreclosure  it  will  be  necessary  for  Ihe  mort- 
gagee to  take  proceedings  (t)  against  the  mortgagor  in 

iq)  Doe  d.  Marriott  V.  Edwards,  1882,  the  mortgagor  ean  main- 
SB.  &  Ad.  1065.  tAin  such  an  action  under  stat. 

(r)  Stat.  3C  &  37  Vict.  c.  60.  14  &  4;")  Vict.  c.  41,  s.  10.  ashcing 

s.  25,  sul)-s.  5.     This  enactment  a  person  entitled,  subject  to  the 

does  not  enable  a  mortgagor  to  term,  to  the  income  fif  the  laud 

enforce  by  action  a  right  of  entry  leased  ;     Turner  v.  Wahh,  1!K)!>.  1 

for  breach  of  covenant  muler  a  K.  B.  484  ;    .see  nntr.  pp.  524,  5t>5. 

proviso    contained    in    a    lease  {s)  2  Coote  on  Mortgage,  cli. 

made     before     the     mortgage  ;  Ixxviii. 

Mattlmos  v.  Ushrr,  10(K>.  2  Q.  U.  (/)  Formerly  by  suit,  now  by 

635;  Molyne^ixv.  Richard,  \\)Wi,  actiim  or  originating  summons: 

1   Ch.    34,   43.     But   where   the  R.  S.  t'.Dec.  J885,  No.  21  (Order 

lease  was  made  af(<;r  the  year  LV'.  r.  5  a) ;  W.  N.  2  Jan.  1880. 
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Entry  into 
possession . 


*  Stamp  nn 
foreclosure, 
order. 


ilin  Chancoiy  Diviffion  of  the  High  Couri  (?/-),  claiming 
iliat,  an  acconnl;  may  l)o  lalcpn  of  ilio  principal  and 
interest  dne  to  him,  and  that  Iho  mortgagor  may  be 
directed  to  pay  1,he  same,  with  costs,  by  a  day  to  bo 
appointed  by  the  Cloiirt,  and  that  in  default  thereof  he 
may  be  foreclosed  his  equity  of  redemption  {x).  A  day 
is  then  fixed  by  the  Court  for  payment ;  which  day, 
however,  may,  on  the  application  of  the  mortgagor, 
good  reason  being  shown  (y),  be  postponed  for  a  time. 
Or,  if  the  mortgagor  should  be  ready  to  make  repay- 
ment, before  the  cause  is  brought  to  a  hearing,  he 
may  do  so  at  any  time  previously  on  making  proper 
application  to  the  Court,  admitting  ihe  iitle  of  the 
mortgagee  to  the  money  and  interest  (z).  If,  however, 
on  the  day  ultimately  fixed  by  the  Court,  the  money 
should  not  be  forthcoming,  an  order  wall  be  made 
that  the  debtor  do  thenceforth  stand  absolutely  fore- 
closed from  all  equity  of  redemption  in  the  mort- 
gaged premises  («).  Such  an  order  is  considered  to 
vest  in  the  mortgagee  for  the  first  time  the  full  bene- 
ficial title  to  the  mortgaged  land  (/>)  ;  which  he  ^^^ll 
thereafter  be  entitled  to  keep  and  deal  with  as  his 
own.  The  Court  may  now  order  a  sale  of  the  mort- 
gaged property  in  foreclosure  proceedings,  instead  of  , 
foreclosure  (c).  Thirdly,  the  mortgagee  may  take  pos- 
session, as  we  have  seen  (cl)  ;    though  at  the  risk  of 


{ii)  The  County  Courts  have 
the  jurisdiction  of  the  High 
Court  as  to  the  foreclosure  or 
redemption  or  enforcement  of 
any  mortgage,  charge  or  lien  for 
not  more  than  500^  :  stat.  51  & 
52  Vict.  c.  43,  s.  67. 

(x)  3  Seton  on  Judgments, 
1825.  7th  ed.  ;  Hill  v.  Rnwlnmls, 
1897,  2  Ch.  361. 

(.V)  Nanny  v.  Edwards,  4  Russ. 
124;  Eijre  v.  Havwn,  2  Beav. 
478. 

(2)  Stat.  7  Geo.  II.  c.  20,  s.  2. 

(a)  2  Seton  on  Judgments, 
1910,  7th  ed.  But  even  a  final 
order  for  foreclosure  is  not  abso- 


lutely conclusive,  and  there  are 
circumstances  under  which  a 
mortgagor  may  be  allowed  to 
redeem  after  such  an  order  ;  see 
Campbell  v.  Hoh/land,  7  Ch.  1). 
166. 

ib)  Heath  v.  Pitgh,  6  Q.  B.  D. 
345,  7  App.  Cas.  235.  By  stat. 
til  &  62  Vict.  c.  10.  s.  6,  an  order 
for  foreclosure  must  be  stamped  * 
with  an  ad  valorem  stamp  as  a 
conveyance  on  sale  ;  see  post, 
Part  VI. 

(c)  Stat.  44  &  45  Vict.  c.  41, 
s.  25;  see  Wms.  Conv.  Stat. 
162  sq. 

(d)  Ante,  p.   564. 


if  sale 
inorl- 


OF  A  MnnTn\f!E  of  l\xd.  TiTl 

incurring  the  pqui(,a,blo  liabilitif?;  of  a  mortgagee  in 
posspRsion.     A  mortgagee  may  pursue  all  these  remedies 
at  once  ((>,).     Foui'thly,  a  mortgagee  may  sell  under  ■'^alo  undor 
his  power  of  sale,  if  he  have  one.    For  in  addition  i  o  i^'^^*'''  ^ 
the  remedy  by  foreclosure,  which,  it  will  be  perceived, 
involves  the  necessity  of  an  application  to  the  Court, 
it  has  long  been  usual  to  provide  a  more  simple  and  less 
expensive  remedy  in  mortgage  transactions ;    this  is  Express 
nothing  more  than  a  power  given  by  the  mortgage  ^j'^^j""  J 
deed  to  the  mortgagee,  without  further  authoritj'  to  gage  depci. 
sell  the  premises,  in  case  default  should  be  made  in 
payment.    When  such  a  power  is  exercised,  the  mort- 
gagee, having  tlie  whole  estate  in  fee  simple  at  law,  is 
of  course  able  to  convey  the  same  estate  to  the  pur- 
chaser ;  and,  as  this  remedy  would  be  ineffectual,  if  the 
concurrence  of   the  mortgagor  were  necessary,  it  was  Mortgagor's 
decided  that  his  concurrence  cannot  be  required  by  cannot.  i)e 
the  purchaser  (/).     The  mortgagee,  therefore,  is  at '"'"i"""®''- 
any  time  able  to  sell ;    but,  having  sold,  he  has  no 
further  right  to  the  money  produced  l\y  the  sale  than 
he  had  to  the  lands  before  they  were  sold.     He  is  at 
liberty  to  retain  to  himself  his  piincipal,  interest  and 
costs ;    a,nd,  having  done  this,  the  surplus,  if  any, 
must  be  paid  over  to  ilie  mortgagor.     By  the  Act 
commonly  called  "  Lord  Cranworih's  Act  "  (r/),  a  power  Statutory 
of  sale  was  rendered  incident  to  every  mortgage  or  ||)^)],',^'^  j^,?^j  " 
charge  made  by  deed  executed  after  the  passing  of  ^^''"""■"'■tli'.s 
the  Act  on  any  hereditaments  of  any  tenure,  unless  a  ' 
conirary  intention  were  declared  by  the  deed.     But 
it  was  nevertheless  usual  to  insert  an  express  power  of 
sale  in  mortgage  deeds  until  this  provision  of  Lord 
Cranworth's  Act  was  repealed   by  the  ('onveyancing 

(f)  2  Coot<^  on  M(>i)i;'a<;(',  cli.  .V   Pur.  Appondix.  No.  XITT.  ]i. 

Ixiii.  seot.  ;}  ;    TAxhlinrl  v.  Jhinli/.  lOltC,   1  llh  cd. 
<l   Boav.   :{4<l  ;    Fiinrr   v.   Jjin/,  ((/)  Stat.  '2:\  &  L'l  \'i.l.  <•.   11". 

IlarUand  d-  Co.,  WX   Cli.    I).  42;  (passed  2Stli  Aii^'.  IStMl).  purt  2; 

Ponle.it  V.  //)'//,  18!t;{,   I  Cli.  277.  s.-o  also  serfs.  .-{2,  ."M.     Sn-  Wins. 

(/)  Cordcr  v.  Morgan.  IS  Vos.  Conv.  Stat.   i:«7-  1  in. 
344  ;  Clay  v.  Sharpr,  Siigd.  Wnd. 
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under  Con- 
veyauoing 
Act,  18S]. 


Mortgagee's 
power  of 
conveyance 
on  sale. 


Act,  1881  (//).  By  the  latter  Aci,  ('/.),  a  mortgagee  of 
any  property,  under  a  mortgage  made  hy  deed  after 
tlie  year  1881,  has  a  power  of  sale,  when  the  mortgage 
money  has  become  due,  to  the  same  extent  as  if  the 
power  had  been  expressly  conferred  by  the  mortgage 
deed.  But  a  mortgagee  is  not  to  exercise  this  statutory 
power  of  sale  unless  and  until  (i)  notice  requiring 
payment  of  the  mortgage-money  has  been  served  on 
the  mortgagor  or  one  of  several  mortgagors,  and  default 
has  been  made  in  payment  of  the  mortgage  money,  or 
part  thereof,  for  three  months  after  such  service  ;  or 
(ii)  some  interest  under  the  mortgage  is  in  arrear  and 
unpaid  for  two  months  after  becoming  due  ;  or  (iii) 
there  has  been  a  breach  of  some  provision  contained 
in  the  mortgage  deed  or  in  the  Act,  and  on  the  part 
of  the  mortgagor,  or  of  some  person  concurring  in 
making  the  mortgage,  to  be  observed  or  performed, 
other  than  and  besides  a  covenant  for  payment  of  the 
mortgage-money  or  interest  thereon  (k).  Power  is 
expressly  given  by  the  Act  to  a  mortgagee  exercising 
his  statutory  power  of  sale  to  convey  the  property  sold 
by  deed  for  such  estate  and  interest  therein  as  is  the 
subject  of  the  mortgage,  freed  from  all  estates,  interests 
and  rights  to  which  the  mortgage  has  priority  (l).  The 
proper  application  of  the  purchase  money  bj-  the 
mortgagee  is  also  provided  for  (m) .   Where  a  conveyance 


(7*)  Stat.  44  &  45  Vict.  c.  41, 
s.  71  ;  see  Wms.  Conv.  Stat. 
137—141,  251—253. 

(/)  Sect.  19.  By  the  Con- 
veyancing Act,  1911  (1  &  2  Geo. 
V.  c.  37),  s.  4,  the  power  of  sale 
conferred  by  s.  19  of  the  Act 
of  1881  was  extended,  in  ca.ses 
where  the  mortgage  deed  has 
been  executed  after  the  year 
1911,  so  as  to  authorise  the 
making  of  restrictive  covenants 
{ante,  p.  189)  to  affect  any 
unsold  part  of  the  mortgaged 
jH-operty  or  the  property  sold, 
and  to  authorise  the  sale  of  the 


surface  of  the  mortgaged  property 
excepting  the  mines  and  of  the 
mines  apart  from  the  surface  (cf. 
ante,  p.  364),  with  or  without  the 
grant  or  reservation  of  the  rights, 
powers,  or  easements  therein 
specified. 

(k)  Stat.  44  &  45  Vict.  c.  41, 
ss.  20,  24. 

{I)  Sect.  21,  sub-sect.  1  ;  see 
1  Wms.  V.  &  P.  339,  340,  2nd  ed. 
This  does  not  enable  an  equitable 
mortgagee  by  deed  to  convey  the 
legal  estate ;  Ee  Hodson  and 
Howes'  Contract,  35  Ch.  D.  668. 

(ot)  Sect,  21,  sub-sect.  3. 
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is  made  in  professed  exercise  of  the   power  of  sale  Protection  of 
conferred  by  the  Act,  the  title  of  the  purchaser  is  not  a^ahili'*^^ 
to  be  impeachable  on  the  ground  that  no  case  had  in^gular  sale, 
arisen  to  authorise  the  sale,  or  that  due  notice  was  not 
given,  or  that  the  power  was  otherwise  improperly  or 
irregularly  exercised  ;  but  any  person  damnified  by  an 
unauthorised,  or  improper,  or  irregular  exercise  of  the 
power  is  to  have  his  remedy  in  damages  against  the 
1  person  exercising  the  power  (n).     All  these  statutory 
provisions    respecting    a    mortgagee's    power    of    sale 
may  be  varied  or  extended  or  entirely  excluded  by 
the  terms  of  the  mortgage  deed  (o).     But  it  is  now 
usual  in  practice  to  rely  upon  the  statutory  power  of 
sale  instead  of  inserting  express  powers  for  the  same 
purpose  in  mortgage  deeds  {'p). 

The  same  Conveyancing  Act   contains  provisions  Mortgagee's 
onabhng  a  mortgagee  under  a  mortgage  made  by  deed  appohit 
after  1881,  in  the  absence  of  stipulation  to  the  con- receiver, 

.  .  r    ii        •  e  I.    i"«ui"e  aud 

trary,  to  appomt  a  receiver  oi  the  mcome  of  mort-  ^.^^,  timber, 
gaged  property,  but  not  before  his  statutory  power  of  I 
sale  shall  become  exercisable  {q)  ;  also  to  insure  against 
lire,   under  certain  conditions,   and  to   cut   and  sel 
timber,    while    in    possession  (r).      A    mortgagee 


(ft)  Sect.  21,  sub-sect.  2  ;  see 
1  Wms.  V.  &  P.  337  sq.,  2nd  ed. 
By  the  Conveyancuit;  Act,  1911 
(1  &  2  Geo.  V.  c.  37),  s.  5  (1), 
upon  any  sale  made  in  professed 
exercise  of  the  power  conferred 
on  mortgagees  by  the  Act  of 
1881,  a  purchaser  is  not,  and 
never  has  been,  either  before 
or  after  conveyance,  concerned 
to  see  or  inquire  whether  a  case 
has  arisen  to  authorise  the  sale, 
or  due  notice  has  been  given,  or 
the  power  is  otherwise  properly 
and  regularly  exercised. 

(o)  Sect.  19,  sub-sects.  2,  3. 

(p)  As  to  the  question  of  the 
expediency  of  relying  on  statu- 
tory powers,  see  Wms.  Con  v. 
btat.  141—144,  252,  253. 


;ell  \ 
ill  \ 


{q)  Stat.  44  &  45  Vict.  c.  41, 
ss.  19,  24.  The  object  of  tho 
appointment  of  a  receiver  is  to 
ensure  payment  of  the  interest 
out  of  the  income  of  the  mort- 
gaged property  without  t^kking 
possession.  The  receiver  is  bound 
to  apply  tlie  income  (after  keep- 
ing down  outgoings)  in  payment 
of  the  interest,  but  to  pay  tho 
surplus  to  the  mortgagor.  See 
Gn-skdl  V.  Go.slinif,  1890,  1  Q.  H. 
09 1 — ()93,  G97  ;  Woolsion  v.  Jio.sn, 
I'.KRt.  1  Ch.  7S8  ;  W'/iitr  v.  Mit- 
calj,  19(13,  2  Ch.  at)7  ;  Uc  Mitro- 
politun  A iiuilijiiiiuitcd  Estatai,  Ltd., 
1912,  2  Ch.  497. 

(r)  Sect«.  19,  23;  see  Wms. 
Conv.  Stat.  137,  139—111,  153— 
IGU. 
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Morlgagci 
power  of 


possessiijii  iiiitlcr  a  jiiorl  j^mj^mj  iiuulo  after  1881  is  also  eiii- 
jiowerod  \)y  the  same  Act,  in  the  absence  of  stipulation 
to  the  contrary,  to  grant  tlie  same  leases  as  a  mortgagor 
in  possession  is  thereby  empowered  to  grant ;  and 
leases  so  granted  will  be  good  against  all  prior  incum- 
brancers and  Ihc  juortgagor  (.s).  And  by  the  Con- 
veyancing Act,  11)11,  the  mortgagor's  statutory  power 
of  leasing  is  to  be  exercisable  by  the  juortgagee  after 
he  has  a})pointed  a  receiver  of  the  income  of  the  mort- 
gaged property  and  so  long  as  the  receiver  acts  (/).  Bui, 
except  under  the  statutory  or  an  express  power  of 
leasing,  a  mortgagee  of  land  is  unable,  before  fore- 
closure, to  make  a  lease,  which  will  be  unconditionall}'^ 
binding  on  the  mortgagor  ((/). 


Mortgagor  "b 
remedies. 


Notice  of 
intention  to 
pay  off. 


Jlortgagee's 
power  to 
accept  Bui- 
render«  of 
leases. 


If  the  mortgagor  wish  to  pay  off  the  mortgage 
after  the  day  lixed  for  payment  is  past,  he  must,  as 
a  rule,  give  to  the  mortgagee  six  calendar  months' 
previous  notice  in  writing  of  his  intention  to  do  so, 
and  must  punctually  pay  or  tender  the  money  at  the 
expiration  of  the  notice  (x).  For  if  the  money  should 
not  be  then  ready  to  be  paid,  the  mortgagee  will  be 
entitled  to  fresh  notice  ;  as  it  is  considered  reasonable 
that  he  should  have  time  afforded  him  to  look  out 
for  another  investment.  A  mortgagor  is,  however, 
entitled,  if  he   think  lit,   to  pay   the  mortgagee  six 


(••>•)  8ect.  18.  sub-s.  2  ;  a)it(:, 
p.  567.  The  Conveyancing  Act, 
1911  (1  &  2  CJeo.  V.  c.  37),  s.  3, 
empowers  a  mortgagee,  while  in 
l)ossession  or  after  he  has  ap- 
pointed a  receiver  and  so  long 
as  the  receiver  acts,  to  accept 
surrenders  of  leases  for  the  pur- 
pose only  of  enabling  a  new 
lease  authorised  by  sect.  18  of 
the  Act  of  1881  to  be  granted, 
and  such  surrenders  are  good  as 
against  all  prior  or  other  in- 
cumbrancers, if  anj',  and  the 
mortgagor. 

it)  Stat.  1  &  2  (Jeo.  V.  c.  37, 
fc.  3  (11)  ;    tee  «/(/(',  j).  otJ7  and 


n.  {h). 

(w)  HuiKjcrfonl  v.  Clui/,  \)  Mod. 
1  ;  Franliinskl  v.  Ball,  33  Beav. 
560,  563  ;  Davidson,  Prec.  Con  v. 
A'ol.  II.  Pt.  II.  335,  337,  4th  ed. 

{x)  iS/iarpncll  v.  Blake,  2  Eq. 
Ca.  Abr.  603,  pi.  34: ;  Smith  v. 
Smith,  1891,  3  Ch.  550;  see 
Bovill  V.  Eiidle,  1896,  1  Ch.  648. 
But  this  rule  does  not  apply 
■where  the  just  inference  from 
the  transaction  is  that  the  mort- 
gage is  merely  temporary,  as  in 
the  case  of  a  mortgage  to  bankers 
by  deposit  of  title  deeds  ;  Fitz- 
(fcrald'd  Trustee  v.  Jlclhra/i, 
1892,  1  Ch.  385. 
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moiitlis'    inierost    in    udvanco,    in    lieu    of    notice  (.//). 
Wlien  the  mortgagor  lias  duly  paid  or  tendered  tliu 
money  due  from  him,  either  after  proper  notice  or 
with  due  interest  in  advance  instead,  he  will  be  entitled 
to  require  the  mortgagee  to  execute  at  his  expense  a 
reconveyance   of   the  legal  estate  in  the  mortgaged 
land  (,:■).     Ami  to  enforce  this  right,  or  otherwise  duly  liccmvoy- 
to  enforce  his  equity  of  redemption,  he  may  take  pro-  ''"'^^" 
ceedings  (a)  for  redemption  in  the  Chancery  Di\  ision  {h)  Kodeiupiiuu 
against  the  mortgagee  ((;).     An  order  for  sale  may  now 
be  made  in  redemption  as  well  as  in  foreclosure  pro- 
ceedings ((/).     Mortgages  made  to  societies  constituted  Murt-age^  tu 
under  the  JJuilding  Hocieties,  1^'riendly  Societies  and  Friendly  and 
Industrial  and  rro\ident  Societies  Acts  may  be  dis-  industrial 

.  audPiovidcat 

charged,  without  reconveyance,  by  a  receipt  endorsed  iSoLictica. 
on  the  mortgage  deed  (c). 

\   mortgagor   may,   however,   lose   his   equity   ofLap^iuuf 
redemption  by  lapse  of  time.     1  or  under  the  present  Ij'^'^j.-^ht  to 
•statute  of  Limitations  (/),  whenever  a  mortgagee  has  redeem, 
obtained    possession    of    the    land    comprised    in    his 
mortgage,  the  mortgagor  cannot   bring  an  action  to 
redeem  the  mortgage  but  within  twelve  (y)  years  next 
after  the  time  wdien  the  mortgagee  obtained  possession, 

(U)  Jvkndoit,  V.  Ecuns,  W.   IM.       IU2  sq.     In  redemption  a.s  well  Mortgagee  "a 

as  in  foreclosure  proecetlings  a  eosts. 


188'J,  p.  l>r>,  ()i  L.  T.  IS 

{z)  Jhturkc  \.  Jlobintion,  I'JiJ, 
1  Ch.  ISO  ;  rl.  Wihb  V.  Croasr, 
J  1)12,  1  Oh.  •^•I'i.  .See  anlc, 
p.  503,  11.,  as  to  the  .stamp  on 
a  reconvcyanee.  lleconveyanei; 
may  be;  efleeted  by  a  vesting 
order  in  eertain  eases  ;  sec  stat. 
5(5  &  57  Viet.  e.  53,  s.  2'J. 

('/)  Formerly  by  .suit,  now  by 
ai;ti(tn  or  originating  summons  ; 
W.  S.  V.  Dee.  1885,  No.  21  (Order 
L\'.  r.  5  a)  ;    VV.  N.  2  Jan.  188fi. 

[b)  Or  in  Ihc  County  Court, 
if  the  amount  bo  not  more  than 
M^l.  ;    see  ante,  p.  570,  n.  (u). 

(<•)  3  Seton  on  Judgments, 
1852,  7th  ed. 

(d)  Stat.  41  it  15  \  i.l.  e.  II, 
b.    25 ;     SCO    VN'ms.    Conv.   iJtiH. 


)nortgagee  is  entitled  (o  be  paid 
his  costs  and  expenses  ;  and  will 
not  be.  ili.sallowed  his  costs  with- 
out positi\e  mi.seontluet  on  lii.S 
part ;  sec  3  Seton  on  Juilgments, 
187(3,  7th  ed.  ;  Nuliouul  Pro- 
viiicial  lidnlc  of  Kiiijl'itnl  v. 
(laim.^.  31  Cli.  1).  582';  Jioiirkr. 
V.  Itobinwi),  1011,  1  Ch.  180,  187. 

{,:)  Seo  2  Wuis.  V.  &  1*.  !)70 
.v</.,  2nd  ed.  ;  Crosbir.  Hill  v. 
tiayer,   1008,    1   Ch.  Slid. 

(/)  Slat.  37  iV:  38  Viet.  e.  57, 
s.  7. 

(</)  Formerly  twenty  ;  liystfil. 
3  it  4  Will.  IV.  e.  27.  s.  28,  tm.l 
the  pirvious  rule  of  equity;  2 
Coote  on  Mortgage,  eh.  Ixxiv. 
ucct.   1. 
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or  next  after  any  written  acknowledgment  of  the  title 
of  the  mortgagor,  or  of  his  right  to  redemption,  shall 
have  been  given  to  him  or  his  agent,  signed  by  the 
mortgagee  {h).    And  when  the  period  limited  by  the 
Act  is  determined,  the  mortgagor's  title  to  the  land 
is  extinguished  (i).     So  that  when  a  mortgagee  has 
been  in  possession  for  twelve  years  without  giving  the 
required    acknowledgment,    he    becomes    absolutely 
entitled  to  the  land  (j).     The  time  so  limited  for  the 
mortgagor  to  redeem  is  not  extended  in  the  case  of 
Mortgagee's    his  being  under  any  disability,  such  as  lunacy  (k).     In 
f^^l^  ^^T^  ^^^  same  way  a  mortgagee's  rights  may  be  barred  by 
time.  lapse  of  time,  if  he  allow  the  mortgagor  to  remain  in 

possession  without  paying  principal  or  interest  and 
without  acknowledgment  of  his  title  ;    in  which  case  / 
he  will  be  barred  from  taking  possession  twelve  years  I 
after  his  right  of  entry  accrued  (?),  and  will  be  barred  I 
from  taking  foreclosure  proceedings  or  suing  for  the  I 
money  secured  by  a  mortgage  of  land  twelve  years  | 
after  his  right  of  action  accrued  {m).    But  if  the  mort- 
gagee  obtain  from   the  mortgagor  any  payment   of 
principal  or  interest,  or  any  written  and  signed  acknow- 
ledgment of  his  title  or  right,  he  will  not  be  barred     , 
from  any  of  his  remedies  until  twelve  years  after  the 
last  of  such  payments  or  acknowledgments  {n).    And 

{h)  See  Hyde  v.   Dallaway,  2  Sons,  Ltd.  v.  Brock,  1907,  2  Ch. 

Hare,  528  ;   Trulock  v.  Eobey,  12  533,   536. 

Sim.   402;    Liicas  v.   Dennison,  (w)  Stats.  3  &  4WiU.  IV.c.  27, 

13  Sim.  584  ;   Stansfield  v.  Hob-  ss.  2,  14 ;  7  Will.  IV.  &  1  Vict. 

son,  16  Beav.  236.  c.  28 ;  37  &  38  Vict.  c.  57,  ss.  8,  9  ; 

( i)  Stats.  3  &  4  WiU.  IV.  c.  27,  Wrixon  v.  Vize,  3  Dru.  &  War.  104, 

s.  34  ;   37  &  38  Vict.  c.  57,  s.  9.  ]  Id  ■,Ha)iock  v.  Ashbeny, 19  Ch.B. 

ij)  Re  Loveridge,  1904,  1  Ch.  539  ;  Hugill  v.  Wilkinson,  38  Ch. 

518  ;    Be  Metropolis,  the,  Bdg.  D.  480  ;    Ludbrook  v.  Ludbrook, 

Socy.,  1911,  1  Ch.  698.  1901,  2  K.  B.  96  ;   Bradshaw  v. 

{k)  Kinsman  v.  Rouse,  17  Ch.  Widdrington,    1902,   2   Ch.   430. 

D.  104  ;    Forster  v.  Patterson,  ib.  But   if    the    mortgagee,    or   the 

132.     Tliis  is  different  from  the  person    standing    in    his    place, 

rule   of    equity   in   force    before  should  be  under  any  of  the  dis- 

1833  ;   see  2  Coote  on  Mortgage,  abilities  mentioned  in  the  Statute 

ch.  Ixxiv.  sect.  1.  of  Limitations  when  the  right  to 

(I)  Ante,  p.  563.  sue  for  foreclosure  or  possession 

(rti)  See    Samuel    Johnson    dJ  first   accrued,    it    appears   that 
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if  the  mortgagee,  being  out  of  possession,  take  fore- 
closure proceedings  within  clue  time,  he  will  not  be 
barred  from  taking  or  suing  for  possession,  till  twelve 
years  from  the  date  of  the  order  for  linal  foreclosure, 
which  first  gave  him  the  full  beneficial  title  to  the 
land  (o).  The  mortgagee's  title  to  the  land  is  ex- 
tinguished when  his  remedies  are  barred  {j)). 

Mortgages  of  freehold  lands  are  sometimes  made  ]\Iortgagcs  for 
for  long  terms,  such  as  1000  years.  But  this  is  not  yfycars.  " 
now  often  the  case,  as  the  fee  simple  is  more  valuable 
and  therefore  preferred  as  a  security.  ]\Iortgages  for 
long  terms,  when  they  occur,  are  usually  made  by 
trustees,  in  whom  the  terms  have  been  vested  in 
trust  to  raise,  by  mortgage,  money  for  the  portions 
of  the  younger  children  of  a  family,  or  other  similar 
purposes.  The  reasons  for  vesting  such  terms  in 
trustees  for  these  purposes  were  explained  in  the 
last  chapter  (g). 

Copyhold,  as  well  as  freehold,  lands  may  be  the  Mortgage  of 
subject  of  mortgage.  The  purchase  of  copyholds,  it  ^^PJ*^^'^*^- 
will  be  remembered,  is  effected  by  a  surrender  of  the 
lands  from  the  vendor  into  the  hands  of  the  lord  of 
the  manor,  to  the  use  of  the  purchaser,  followed  by, 
the  admittance  of  the  latter  as  tenant  to  the  lord  {r)l 
The  mortgage  of  copyholds  is  effected  by  surrender, 
in  a  similar  manner,  from  the  mortgagor  to  the  use 
of  the  mortgagee  and  his  heirs,  suhj(>ct  to  a  condition, 
I  iial^  on  payment  by  the  mortgagor  to  I  lie  mortgagee 
of  tlu^  money  lent,  logcdin-  with  intci'cst,  on  a  given 
day,  the  surrender  shall  be  void.     If  th(^  money  siioiild 

proceedings  maybe  taken  within  p.  570. 

the  I'urtlier  time  now  allowed  in  {}>)  Stats,  li  &   I  W  ill.  1\'.  c.  27, 

lase  ut  disabiiit\'  ;   see  .stats.  3  &  s.  'M  ;    ."$7  it  ',iS  Vivi.  e.  57,  8.  !)  ; 

4  Will.  1\'.  c.  2s  ss.  10— 18  ;   37  Kihhh  v.  Fairllionic,  1895,  1  Ch. 

&  38  Viet.  e.  57,  ss.  3—5;  and  2  lit;  Rr  I{(i:cl(liiic'sTru^tii,l\){)S, 

see  next  ehapter.  1  Ch.  'M- 

(o)  Heath  v.  rtujli,  (>  (I   B.  D.  (7)  Sec  nitlc.  iip.  51 J  .^q. 

345,    7    App.    Ca.s.    235 ;     aiUc,  (r)  Ante,  pp.  4U4,  490. 

W.U.I'.  '37 
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bo  duly  paid  on  tho  day  fixed,  ilie  surrender  will  be 
void  accordingly,  and  the  mortgagor  will  continue 
entitled  to  his  old  estate  ;  but  if  the  money  should  not 
be  duly  paid  on  that  day,  the  mortgagee  will  then 
acquire  at  law  an  absolute  right  to  be  admitted  to 
the  customary  estate  which  was  surrendered  to  him  ; 
subject  nevertheless  to  the  equitable  right  of  the  mort- 
gagor, confining  the  actual  benefit  derived  by  the 
former  to  his  principal  money,  interest  and  costs. 
The  mortgagee,  however,  is  seldom  admitted,  unless 
he  should  wish  to  enforce  his  security,  contenting 
himself  with  the  right  to  admittance  conferred  upon 
him  by  the  surrender  ;  and,  if  the  money  should  be 
paid  off,  all  that  will  then  be  necessary  will  be  to 
procure  the  steward  to  insert  on  the  Court  rolls  a 
memorandum  of  acknowledgment,  by  the  mortgagee, 
of  satisfaction  of  the  principal  money  and  interest 
secured  by  the  surrender  (s).  If  the  mortgagee 
should  have  been  admitted  tenant,  he  must,  of  course, 
on  repayment,  surrender  to  the  use  of  the  mortgagor, 
who  will  then  be  re-admitted.  The  provisions  of  the 
Conveyancing  Act,  1881,  by  which  estates  of  inherit- 
ance vested  in  a  sole  mortgagee  devolve  on  his  death 
to  his  personal  representatives  {t),  originally  applied 
to  copyholds  as  well  as  freeholds  {u).  But  by  the 
Copyhold  Act,  1887  {x),  now  replaced  by  the  Copy- 
hold Act,  1894  {y),  these  provisions  are  not  to  apply 
to  land  of  copyhold  or  customary  tenure  vested  in  the 
tenant  on  the  Court  rolls  of  any  manor  by  way  of  mort- 
gage. When  a  mortgagee  of  copyholds  of  inheritance 
has  been  admitted  tenant,  his  estate  will  therefore 

(s)  1  Scriv.  Cop.  242 ;  1  Watk.  s.  45  ;  see  Re  Mills,  40  Ch.  D.  14. 
Cop.  117,  118;  see  Hophinson  V.  (y)  Stat.  57  &  58  Vict.  c.  46, 

Chamberlain,    1908,    1    Ch.    853,  .s.  88.     The  Land  Transfer  Act, 

855.  1897,  does  not,  as  we  have  seen, 

(t)  Ante,  p.  564.  affect  the  devolution  on  death  of 

{u)  Re  Hughes,  W.  N.    1884,  any  legal  estate  in   copyholds  ; 

p.  53.  ante,  p.  484. 

{x)  Stat.  50  &  51  Vict.  c.  73, 
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pass  to  his  heir  or  devisee  :  but  if  he  has  not  been 
admitted,  it  appears  that  his  estate  will  duvolve  on  I 
his  executors  or  admhiistrators.  The  conditional  sur- 
render of  copyholds  by  way  of  mortgage  is  usually 
preceded  by  a  deed  of  covenant  to  surrender  executed 
by  the  mortgagor,  in  which  the  power  of  sale  was 
formerly  inserted  (^).  The  statutory  power  of  sale  (a) 
may  now  be  incorporated  in  such  a  deed. 

Leasehold  estates  may  be  mortgaged  by  assigimient  M.)it^'a;j;c  ul 
of  the  term  to  the  mortgagee,  subject  to  a  proviso  for  ^<-'*'**^i^"''-''*- 
re-assignment  on  payment  of  the  money  advanced  on 
a  given  day.  But  in  such  a  case,  as  the  mortgagee  is 
assignee  of  the  term,  he  becomes  liable  to  the  land- 
lord for  payment  of  the  rent  and  performance  of  the 
covenants  of  the  lease  (b).  It  is  therefore  usual,  when  f 
the  rent  and  covenants  are  onerous,  to  mortgage  I 
leaseholds  by  demise  or  underlease  of  the  premises 
for  a  term  less  by  a  day  or  two  than  the  term  granted 
by  the  lease,  with  a  proviso  for  surrender  of  the  term 
granted  by  the  mortgage  on  payment  of  the  amount 
lent  with  interest  on  the  day  appointed.  In  such 
cases  the  mortgagee  does  not  become  the  landlord's 
tenant,  and  is  not  liable  on  the  covenants  in  the 
lease  (c)  :  but  his  security  is,  of  course,  only  the  term 
created  by  the  underlease  by  way  of  mortgage.  A 
declaration  is  however  often  inserted  in  such  mort- 
gages that  the  mortgagor  shall  hold  his  reversion  in 
the  original  term  on  trust  for  the  mortgagee,  subject  to 
redemption.  The  statutory  powers  of  sale  and  leasing 
will  now  be  incorporated  in  a  deed  of  mortgage  of 
leaseholds,  whether  by  assignment  or  demise,  in  the 
absence  of  provision  to  the  contrary  (J). 

Besides   the   mortgages   already   described,   which  Kciuitablc 

iiiurtgagcs. 
(2)  Davidson,  Pnr.  (Joiiv.  Vol.  (6)  Aiilc,  p.  522. 

11.  Part  11.  pp.  li;J,  4UJ,  4th  vd.  (r)  Aiilr,  p.  CMi. 

(a)  Aitic,  p.  572.  (d)  Ante,  pp.  507,  571. 
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Deposit  of 
title  deeds. 


give  the  mortgagee  a  leyal  proprietary  right  in  the 
lands  pledged  to  him,  there  are  equitable  mortgages  (e), 
by  which  lands  are  charged  in  equity  only.  Equitable 
charges  arise  upon  the  mortgage  of  an  equity  of  re- 
demption (/)  or  other  equitable  estate,  or  when  the 
legal  owner  of  lands  pledges  them  by  a  signed  writing 
without  deed  {g),  or  by  deposit  of  the  title  deeds  with 
the  mortgagee.  For,  notwithstanding  the  stringent 
provision  of  the  Statute  of  Frauds  to  the  contrary  {h), 
it  was  held  by  the  Court  of  Chancery  that  such  a 
deposit,  even  without  any  writing,  operated  as  an 
equitable  mortgage  of  the  estate  of  the  mortgagor  in 
the  lands  comprised  in  the  deeds  (/).  This  doctrine 
still  remains  ;  and  the  same  doctrine  appUes  to  copies 
of  Court  roll  relating  to  copyhold  lands  (k),  for  such 
copies  are  the  title  deeds  of  copyholders. 


Vendor's  lien.  Another  instance  of  an  equitable  charge  is  a 
vendor's  lien.  For  when  lands  are  sold,  but  the  whole 
of  the  purchase-money  is  not  paid,  the  vendor  has  a 
lien  in  equity  on  the  lands  for  the  amount  unpaid, 
together  with  interest  at  four  per  cent.,  the  usual  rate 
allowed  in  equity  {I).  And  the  circumstance  of  the 
vendor  having  taken  from  the  purchaser  a  bond  or  a 
note  for  the  payment  of  the  money  will  not  destroy 
the  hen  (?/t).  But  if  the  vendor  take  a  mortgage  of 
part  of  the  estate,  or  any  other  independent  securit}'. 


(e)  See  ante,  p.  562,  n.  (2),  as 
to  the  stamp  duty  on  equitable 
mortgages. 

(/)  See  ante,  j^p.  5G0,  .'565. 

{g)  See  cmte,  pp.  145,  190,  216, 
513,  530. 

(h)  29  Car.  II.  c.  3,  ss.  1,  3  ; 
ante,  p.  157. 

(i)  Mussel  V.  Russel,  1  Bro. 
C.  C.  269.  See  Ex  parte  Haigh, 
11  Ves.  403.  There  must  be  an 
actual  deposit ;  Re  Beef  ham,  Ex 
parte  Brodcricl;  18  Q.  B.  D.  380, 
3  Times  L.  R.  489. 

(k)   Whitbread    v.     Jordan,     1 


Y.  &  C.  Ex.  303  ;  Lewis  v.  John, 
1  C.  P.  Coop.  8.  See,  however, 
Sugd.  Y.  &  P.  630,  13th  ed.  ; 
Jones  V.  Smith,  1  Hare,  56,  1 
PliiU.  244. 

(?)  Chapman  v.  Tanner,  1 
^'ern.  267  ;  PoUexfen  v.  JMoore, 
3  Atk.  272  ;  Mackreih  v.  Si/m- 
mons,  15  Yes:  329  ;  Sugd.  Y.  &  P. 
670;  and  see  2  AVms.  Y.  &  P 
1026  sq.,  2nd  ed. 

{m)  Grant  v.  Mills,  2  X.  &  B. 
306,  13  R.  R.  101  ;  Winter  v. 
Anson,  3  Russ.  488. 
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his  lien  will  be  gone.     If  the  sale  be  made  in  con-  Sale  for 
sideration  of  an  annuity,  it  appears  that  a  lion  will  ''»'^""i*'y- 
subsist   for   such   annuity  (n),   unless   a   contrary   in- 
tention  be   inferred   from    the   nature   of   the   trans- 
action (o). 

A  curious  illustration  of  the  anxiety  of  the  Court  of  A  stipulation 

/-ii  ,  ,  •  -i*  1     •  i-       1  to  raise  the 

uhancery  to  prevent  any  imposition  being  practised  interest  on 
by  the  mortgagee  upon  the  mortgagor  occurs  in  the  failure  of 
following  doctrine  :   that,  if  money  be  lent  at  a  given  mcnt  is  void, 
rate  of  interest,  with  a  stipulation  that,  on  failure  of 
punctual  payment,  such  rate  shall  bo  increased,  this 
stipulation  is  held  to  be  void  as  too  great  a  hardship 
on  the  mortgagor ;   whereas  the  very  same  effect  may 
be  effectually  accomplished  by  other  words.     If  the  But  astipula- 
stipulation  be,  that  the  higher  rate  shall  be  paid,  but  tii",\\„i'sh  the 
on  punctual  payment  a  lower  rate  of  interest  shall  '"torost  on 
be  accepted,  such  a  stipulation,  l^eing  for  the  l)enefit  ment  is  sood. 
of  the  mortgagor,  is  valid,  and  will  be  allowed  to  be 
enforced  (p). 

The  loan  of  money  on  mortgage  is  an  investment  Mortgage  to 
frequently  resoited  to  by  trustees,  when  authorised  by 
their  trust  to  make  such  use  of  the  money  commit  ted 
to  their  care  :  in  such  a  case,  tlu^  fact  that  tliey  are 
trustees,  and  the  nature  of  thcii'  trust,  are  usually 
omitted  in  the  mortgage  deed,  in  order  tli;it  iho  title 
of  the  mortgagor  or  his  representatives  m.iy  not  be 
affected  by  the  trusts.  It  is,  liowever,  a  luli-  of  (((uity, 
that  when  iiioucy  is  adxaiiccd  by  more  pci'soiis  than 
one,  it  shall  be  deemed,  unless  tlie  contrary  be  ex- 
pressed, to  have  been  lent  in  (!(|iial  shares  by  eacli  (</) : 
if  this  were  the  case,  the  executor  oi-  adiiiiiiist  I'atoi-  of 

(//)   MdlllKW  V.  Uowhr.  C.  ilarc.  :}lti  ;  :{  Hurr.  1374  ;    1  Im.uIi.  Kij. 

no.  :{!IM.      i^vv  (hiioil  Jidiikof  I.oikIkii 

(o)  Buck-hind    v.    /'orkiull,    i:$  v.  liKjrum,  KiCh.  \).  rv.\. 
Sim.  40ti ;    Dixuii  v.  (Jai/fnr,  21  (7)  ."J   Atk.    I'M;    2   \Vs.   sen. 

Beav.  118,  1  De  (i.  &  J.  «>55.  2r.S  ;    :{  V.s.  jim.  f.in. 

{p)  Strode  v.  Parker,  2  Verii. 
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any  ono  of  the  parties  would,  on  his  dccoaso,  bo  on- 
titled  to  receive  his  share  (r).  In  order,  therefore,  to 
prevent  the  application  of  this  rule,  it  was  usual  to 
Joint  account  declare,  in  all  mortgages  made  to  trustees,  that  the 
money  was  advanced  by  them  on  a  joint  account,  in 
equity  as  well  as  at  law,  and  that,  in  case  of  the 
decease  of  any  of  them  in  the  lifetime  of  the  others, 
the  receipts  of  the  survivors  or  survivor  should  be  an 
effectual  discharge  for  the  whole  of  the  money.  And 
now  by  the  Conveyancing  Act,  1881  (.s),  provisions 
having  the  effect  of  the  joint  account  clause  previously 
usual  are  incorporated,  in  the  absence  of  stipulation 
to  the  contrary,  in  every  mortgage,  obhgation  for 
payment  of  money,  and  transfer  of  mortgage  or  obhga- 
tion made  after  the  year  1881,  in  which  the  money 
secured  is  expressed  to  be  advanced  by  or  owing  to 
more  persons  than  one  out  of  or  as  money  belonging 
to  them  on  a  joint  account,  or  which  is  made  to  more 
persons  than  one  jointly,  and  not  in  shares.  By  the 
Conveyancing  Act,  1911  (t),  trustee-mortgagees,  who 
have  under  the  Statutes  of  Limitation  {u),  or  by  fore- 
hold  on  trust  closure  (x)  become  entitled  to  the  mortgaged  property, 
for  sale.  discharged  from  the  right  of  redemption,  are  to  hold 

it  on  trust  for  sale  (?/). 


Ti'ustee- 
niortgagees 
becoming 
absolutely 


Judgment  As  the  interest  even  of  an  equitable  mortgagee  is 

on^mort-^'^^^^  '"^^  interest  in  land,  it  was  held,  under  the  Judgments 
gagee's  Act,  1838  {2),  that  judgment   debts  against  a  mort- 

the  lands.       g^g^^  Were  a  charge  upon  his  interest  in  the  mortgaged 


(r)  Petty  v.  Styumrd,  1  Cha. 
Rep.  31,  1  Eq.  Ca.  Ab.  290; 
Vickers  v.  Cowell,  1  Beav.  529. 

(s)  Stat.  44  &  45  Vict.  c.  41, 
s.  61  ;  as  to  the  effect  of  which, 
see  Wms.  Conv.  Stat.  238—240, 
498. 

(0  Stat.  1  &  2  Geo.  V.  c.  37, 
s.  9  (1).  Under  sub-s.  4,  where 
the  mortgage  money  is  capital 
money  for  the  purposes  of  the 
Settled  Land  Acts  (ante,  p.  124), 
the  trustees  are,  if  the   tenant 


for  life  or  person  having  the 
powers  of  the  tenant  for  life  so 
requires,  to  make  such  convej'- 
ance  or  execute  such  declaration 
of  tnist  as  may  be  required  to 
assure  the  property  to  the  uses 
or  on  the  trusts  of  the  settlement. 

(i/)  Ay^ie,  pp.  575,  576. 

[x)  Ante,  pp.  569,  570. 

(y)  Ante,  p.  188,  n.  (c). 

(2)  Stat.  1  &  2  Vict.  c.  110, 
s.  13  ;   ante,  pp.  274,  426. 
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lands  (a).  But  it  was  afterwards  provided  (6),  that 
"where  any  mortgage  should  have  been  paid  off  prior 
to,  or  at  the  time  of,  the  conveyance  of  the  lands  to  a 
purchaser  or  mortgagee  for  valuable  consideration, 
the  lands  should  be  discharged  both  from  the  judg- 
ment and  Crown  debts  of  the  mortgagee.  And  as  we 
have  seen,  by  the  Judgments  Act,  1864  (c),  the  hen  of  New  enact- 
all  judgments,  of  a  date  later  than  the  28th  of  July, 
1864,  was  abolished.  This  provision  was,  however, 
repealed  by  the  Land  Charges  Act,  1900  {d),  under  which 
a  judgment  is  not  to  operate  as  a  charge  on  land  until 
a  writ  or  order  for  enforcing  it  is  duly  registered. 

Mortgages    are    frequently    transferred    from    one  Transfer  of 
person  to  another.     The  mortgagee  may  wish  to  be  "mortgages, 
paid  off,  and  another  person  may  be  willing  to  advance 
the  same  or  a  further  amount  on  the  same  security. 
In    such   a  case  the  mortgage  debt  and  interest  are 
assigned  by  the  old  to  the  new  mortgagee  ;    and  the 
lands  which  form  the  security  are  conveyed,   or  if 
leasehold  assigned,  by  the  old  to  the  new  mortgagee, 
subject  to  the  equity  of  redemption  which  may  be  sub- 
sisting in  the  premises ;  that  is,  subject  to  the  right 
in  equity  of  the  mortgagor  or  his  representatives  to 
redeem   the   premises   on   paj'merft   of   the   principal 
sum  secured  by  the  mortgage,  with  all  interest  and 
costs  (e).     Under    the    Conveyancing    Act,    1881  (/),  Mortgagee 
a  mortgagor  entitled  to  i-edeem  now  has  power  to  '"'J'iy,,^'^,,^'^'"' 
require  a  mortgagee,  who  is  not  and  has  not  been  in  transfer, 
possession,  instead  of  reconveying,  and  on  (he   terms 
on  which  he  would  l)e  bound  to  reconvey,  to  assign  the 


l| 


(rt)  Rii,i.sell    V.     M'Ciillorh,     1  (t)  As    to    the    stanij)    on    a  Stamp  on 

Kay  &  J.  313.  transfer,  see  ante,  p.  '>&2.  n.  (:)  ;  transfer  of 

(b)  Stat.  18  &  19  Vict.  e.   15,  Wale  v.  Comtiiif.siomr.s  of  Inland  mortgage, 
s.    11  ;     (heaves   v.    Wilson,   25  Jicvrniir,  4  Ex.  1).  270. 

Beav.  434.  (/)  -Stat.  44  &  45  Vict.  c.  41, 

(c)  Stat.  27  &  28  Vict.  c.  112,  s.  15,  amended  by  stat.  45  &  4»i 
ante,  p.  276.  Viet.   e.    39,   s.    12  ;    sec    \\ins. 

{d)  Stat.  63  &  ti4  Viet.  e.  26,  ('<.nv.  Stat.   11!»— 124. 
ss.  2,  5 ;    ante,  p.  278. 
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mortgage  debt  and  convey  the  mortgaged  property  to 
any  third  person  ;  and  the  mortgagee  will  then  be 
bound  to  assign  and  convey  accordingly. 


Mortgage  of  As  we  have  seen  (g),  the  equity  of  redemption  be- 

redemption.  loi^ging  to  the  mortgagor  may  again  be  mortgaged  by 
him  ;  this  may  be  either  to  the  former  mortgagee  by 
way  of  further  charge,  or  to  some  other  person.  In 
order  to  prevent  frauds  by  clandestine  mortgages,  it 
is  provided  by  an  Act  of  Wilham  and  Mary  (h),  that 
a  person  twice  mortgaging  the  same  lands,  with- 
out discovering  the  former  mortgage  to  the  second 
mortgagee,  shall  lose  his  equity  of  redemption. 
Unfortunately,  however,  in  such  cases  the  equity  of 
redemption,  after  payment  of  both  mortgages,  is  gene- 
rally worth  nothing.  And  if  the  mortgagor  should 
again  mortgage  the  lands  to  a  third  person,  the  Act 
will  not  deprive  such  third  mortgagee  of  his  right  to 
redeem  the  two  former  mortgages  (i).  When  lands 
are  mortgaged,  as  occasionally  happens,  -to  several 
persons,  each  ignorant  of  the  security  granted  to  the 
Questions       other,  questions  generally  arise  as  to  the  priority  of 

of  the  priority  ,,  .  ,        ^  .    •'  „  ,      .,i 

of  several  the  various  charges,  buch  cases  frequent!}'  illustrate 
mortgages,  ^^q  advantage  of  a  legal  proprietary  right,  which  avails 
against  all  the  woi-ld,  over  an  equitable  right  which 
avails  not  against  purchasers  for  value  without 
notice  (A').  Thus  the  claim  of  a  mortgagee,  who  has 
obtained  the  legal  estate,  will  take  precedence  over 
any  previous  equitable  charge,  of  which  he  had  no 
notice,  as  well  as  over  subsequent  charges  ;  and  nothing 
short  of  connivance  in  fraud  or  gross  negligence  will 
deprive  him  of   this  advantage  (T)  :  though   he   may 

(gf)  Ante,  p.  580.  (?)  SeeHewiff  v.  Loosemore,  9 

(?i)  Stat.  4  &  5  Will.  &  Mary,  Hare,  449  ;   Northern  Counties  of 

c.  16,  s.  3  ;   see  Kennard  v.  Fut-  England  Fire  Insurance   Co.   v. 

voye,  2  Gif.  81.  Whipp.    26    Ch.    D.    482 ;     Re 

(i)  Stat.  4  &  5  Will.  &  INIary,  Ingham,  1893,  1  Ch.  352  ;   Oliver 

c.  16,  s.  4.                                     ^  V.  Hinfon,  1899,  2  Ch.  264  ;   Ta>/- 

(k)  See  ante,  pp.  2,  3.  65.  183,  lor  v.  London  and  Count i/  Bank; 

558,564.  1901,    2    Ch.    231;     Berwick   v. 
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be  postponed  to  a  subsequent  charge  created  with  his 
authority,  as  where  he  gives  up  the  title  deeds  that 
money  may  be  raised  on  a  deposit  of  them  (m).     So  if 
a  mortgagee  having  the  legal  estate  make  a  further 
advance  without  notice  of  an  intermediate  mortgage, 
he  has  a  first  charge  on  the  lands  for  the  wdiole  amount 
of  his  advances,  which  must  be  satisfied  before  the 
second  mortgagee  can  receive  anything  thereout  {n).    I 
And  if  a  third  or  subsequent  mortgagee,  who  had  no  Tacking 
notice,  when  he  took  his  security  (o),  of  any  but  a  first 
mortgage,  can  procure  a  transfer  to  himself  of  the  I 
first  mortgagee's  legal  estate,  he  may  tack,  as  it  is  said,    y 
his  own  mortgage  to  the  first,  and  so  postpone  any    \ 
intermediate   incumbrancer  (p).     But   no   claim    of   a 
mortgagee,  who  has  secured  the  legal  estate,  will  be 
preferred  to  a  prior  equitable  charge,  of  which  he  had 
notice,  when  he  advanced  his  money  (q).     As  between 
themselves,  equitable  charges  rank,  as  a  rule,  in  the 
order  in  which  they  were   created  (r)  :     though  one 
equitable  mortgagee  may  be  postponed  to  another, 
whose  charge  was  subsequent  to  his  own,  on  grounds 
of  fraud  or  negligence  (s).     But  the  priorities  of  persons 


Price,  1905,  1  Oh.  r.32  ;  Walkrr 
V.  Linom,  1907,  2  dh.  104; 
Grierson  v.  National  Provincial 
Bank  of  England,  Ltd.,  V.)V^, 
2  Ch.  18. 

(»i)  In  such  a  case  ho  will 
be  postponed  lii  the  charge  so 
created,  even  though  his  autho- 
rity he  exceeded  as  to  the 
amount  raised ;  see  Brocklcshij 
V.  Trmpc  ranee,  d-r.,  Biiildinij 
SoriHij,  1895,  A.  0.   IT.'J. 

(«)  (Joddard  v.  Complin,  1  Vh. 
('■a.  1  U);'Lloi/d  V.  Ait  wood,  :{  l)c 
({.  &  J.  r)14,"65(i,  1)57. 

(o)  Subsequent  notice  is  im- 
material. 

(p)  Marsh  V.  Lee,  2  Vent.  3:{7  ; 
Brace  v.  Durhess  of  Marlborough, 
2  P.  W.  491  ;  Bates  v.  Johnson, 
Joh.  304 ;  Tai/lor  v.  Russell, 
1892,  A.  v..  244;  Baile>i  v. 
Barnes,    1894.    1    Ch.    25.     An 


ai  tempt  was  made  to  aboUsh 
tacking  by  sta(.  37  &  38  Vicl. 
c.  78,  s.  7,  repealed  by  38  &  39 
Vict.  c.  87,  s.  129. 

[q)  Le  Neve  v.  Le  Neve,  Amb. 
430,  44(5 ;  Birch  v.  Ellani.cs,  2 
Anst.  427,  3  R.  R.  001  ;  Prrham 
V.  Kenipstcr,  1907.  1  Ch.  373. 

(r)  Jones  v.  Jones,  8  Sim. 
()33  ;  ll'(7//(o/  V.  Pib;  5  Hare,  14  ; 
J'hillips  V.  rhiUips.  4  l)e  (J.  V. 
&  .1.  208,  215  ;  Tai/lor  v.  fAtndon 
and  Count ij  Bank,  MR) I,  2  Ch. 
231,200;  Prrhnni  v.  Kenipster, 
HK)7,  1  Ch.  373.  379. 

(s)  See  National  Provincial 
Bank  of  Enqland  v.  Jackson,  3.3 
Cii.  1).  1  :"  I'nion  Bank  of 
Ix)ndon  v.  Kent.  39  Ch.  D.  2.3S  ; 
Farraml  v.  Yorkshire  Bnnkimj 
Co.,  40  Ch.  1).  182;  Re  Castrll 
and  Brown.  Ltd.,  1898,  1  Ch.  315. 


rifio 
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Mortgages 
of  land  in 
Middlesex 
and  York- 
shire. 


entitled  to  equitable  charges  on  land  are  not  affected, 
as  between  themselves,  by  the  fact  that  some  have  and 
others  have  not  given  notice  of  their  charges  to  the 
legal  owner  of  the  land,  or  by  the  order  in  which  any 
such  notices  may  have  been  given  (/). 

Mortgages  or  charges  made  by  any  deed  or  writing 
on  land  in  Middlesex,  Yorkshire  or  Kingston-upon- 
Hull,  ought  to  be  registered  in  the  proper  county 
register  as  well  as  purchase  deeds  (w).  Under  the 
Middlesex  Eegistry  Act,  if  more  mortgages  than  one 
be  made  of  the  same  piece  of  land,  they  have  priority 
according  to  the  date  of  registration  {x)  ;  with  this 
exception,  that  the  claim  of  a  mortgagee,  w^ho  has 
obtained  the  legal  estate  without  notice  of  any  previous 
equitable  charge  and  has  duly  registered  his  mortgage, 
will  be  preferred  to  the  claims  of  those  who  may  j 
previously  have  obtained  and  registered  merely  equit-  ^- 
able  charge;S.(i/).     But  a  mortgagee  may  be  deprived 


of  the  priority  given  by  this  Act  in  consequence  of 
the  operation  of  the  rule  of  equity  already  men- 
tioned (z),  which  prevents  a  mortgagee,  wdio  has  had 
clear  previous  notice  of  a  prior  unregistered  charge, 
from  gaining  any  priority  of  interest,  with  regard  to 
the  equitable  estate  in  the  land,  by  priority  of  regis- 
tration (a).  The  registration  of  a  conveyance  of  land 
in  Middlesex  is  not  equivalent  to  notice  of  the  con- 
veyance (h)  ;  so  that  the  operation  of  tacking  may  be 
successfully  performed  by  a  third  mortgagee  of  such 


(<)  Above,  note  (r)  ;  Phipps  v. 
Lovegrove,  L.  R.  16  Eq.  80,  91  ; 
Be  Richards,  45  Ch.  D.  589  • 
Hopkins  v.  Hemsxvwth,  1898* 
2  Ch.  347  ;  Taylor  v.  London  and 
County  Bank,  1901,  2  Ch.  231 
254. 

(u)  See  ante,  p.  212. 

(x)  See  Neve  y.  Pennell,  2  H.  & 
M.  170. 

(y)  Morecock  v.  Dickin^,  Arab. 
678. 


{z)  Ante,  p.  213. 

(a)  SeeBollayid  v.  Hart,  L.  R. 
6  Ch.  678  ;  Bradley  v.  Biches,  9 
Ch.  D.  189. 

(b)  Morecock  v.  Dickins,  Amb. 
687  ;  Malins,  V.-C,  Be  Bussell 
Boad  Purchase  Moneys,  L.  R.  12 
Eq.  78,  83.  But  if  a  man  searches 
the  register,  he  will  have  notice 
of  registered  conveyances.  See 
Procter  v.  Cooper,  1  Jur.  N.  S. 
149. 
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land,  if  he  havo  no  notice  of  the  second  mortgage, 
notwithstanding  that  the  second  mortgage  may  have 
been  registered  (c).  The  provisions  of  the  Middlesex 
Eegistry  Act  do  not  apply  in  the  case  of  a  mortgage 
of  land  in  Middlesex  made  by  deposit  of  title  deeds 
loithout  any  written  memorandum  (d),  or  of  a  vendor's 
lien  for  unpaid  purchase-money  (e).  In  all  these 
respects  the  law  was  formerly  the  same  for  land  in 
Yorkshire  as  for  land  in  Middlesex  (/),  But  now.  as 
we  have  seen  (g),  all  assurances  registered  under  the 
Yorkshire  Eegistries  Act,  1884  (h),  are  to  have  priority 
according  to  the  date  of  registration,  and  no  person 
is  to  lose  any  priority  given  by  this  Act  merely  in 
consequence  of  his  having  been  affected  with  actual 
or  constructive  notice,  except  in  cases  of  actual  fraud. 
And  it  is  provided  (i),  that  after  the  commencement 
of  this'  Act  (/(■-),  there  shall  not  be  given  or  allowed 
to  any  estate  or  interest  in  lands  in  Yorkshire  any 
priority  or  protection,  which  the  same  might  otherwise 
have  enjoyed,  by  reason  of  being  protected  by  or 
tacked  to  any  legal  or  other  estate  or  interest  in  such 
lands  ;  except  as  against  any  estate  or  interest  which 
shall  have  existed  prior  to  the  commencement  of  the* 
Act.     No  lien  or  charge  on  any  lands  in  Yorkshire,  in 

{(■)  Bedford  V.  Backhouse,  2  Eq.  C'h.  8;    Kcltlcwcll  v.  Wat.<!on,  2(1 

f!a.  Abr.  (Jlf),  Case  12  ;    C'afor  v.  Ch.  D.  nol,  507. 
Cooley,  1  Cox,  182.  (</)  Ante,  p.  213  &  n.  (r). 

(d)  Sumpter  v.  Cooper,  2  B.  &  (A)  Stat.  47  &  48  Vict.  o.  W, 

Ad.  223  ;    Wood,  V.-C.,  Neve  v.  s.  12.     Sect.  15  of  this  Act  pro- 

PewncK,  2  H.  &  M.  187  ;    ('.A.,  vidod    tliat    the    rcfiistration    of 

Keitlewell  v.    Walson,  2(1  Ch.   1).  any   instnimcnt    iiiulcr  tliis  Act 

507.     If  the  deposit  of  deeds  Ik-  shoidd   Ik-  deemed  to  constitute 

accompanied     by     any     written  actual    notice    tliereof.    Init    was 

<iocunient  charj^inf,'  the  land,  the  ie])ealed  by  stat.  48  &  4Jt  \'ict. 

Act  applies  and   the  document  c  2(»,  s.  5.     Sec  Manks  v.  Whilr- 

ought  to  be  refiistered  ;    Neve  v.  /*//,  litll,  2  Ch.  448  ;   1912,  1  Ch. 

Pennell,  2  H.  &  M.  170.  735;  reversed,  noni.  Wliitdry  v. 

(f)  See    C.    A.,    KdtleivfU    v.  7V/fiHfv,  1!»13,  W.  N.  3(i8. 
Watson,  2(5  Ch.  1).  501,  507.  (/)  Stat.  47  &   48  A'iet.  e.  54, 

(/)    H'/vV/A/vo/i  V. //(/^/.w«,  2  Eq.  s.   1(5. 
Ca.  Abr.  (50!),  Case  7  ;  Be  Wig/it's  (k)  This  Act  eame  into  opera- 

Morlgagc   Trust,   L.    R.    Ifi    Eq.  tion  on  the   1st   .January,   ISS.^. 

41  ;   C'redlaml  v.  Potter,  L.  \l.  10  See  .sect.  2. 
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respect  of  anj'-  unpaid  purchaso-nionoy  or  by  reason 
of  any  deposit  of  title  deeds,  will  have  any  effect  or 
priority  against  any  assurance  for  valuable  considera- 
tion which  may  be  registered  under  this  Act,  unless  and 
until  a  memorandum  of  such  lien  or  charge  has  been 
registered  in  accordance  with  the  provisions  of  the 
Mortgages       Act  (l).      Mortgages   of   lands   to   which   the  title  is 
Lid^'^  ^^^     registered  under  the  Land   Transfer  Acts,  1875  and 
1897  (m),  are  subject  to  special  laws,  which  will  be 
Mortgages  of  considered  in  a  subsequent  chapter  (w).     Every  mort- 
registefed       »^S®  °^'  charge  On  any  land,  wherever  situate,  or  any 
compMiies.      interest  therein,  which  is  created  after  the  1st  of  July, 
1908,  by  a  company  registered  under  the  Companies 
Acts,  1862  (o),  or  1908  (p),  in  England  or  Ireland  must 
be  registered  with  the  registrar  of  companies  within 
twenty-one  days  after  the  date  of  its  creation,  or  it 
will  be  void,  so  far  as  any  security  on  the  company's 
property  or  midertaking  is  thereby  conferred,  against 
the  liquidator  or  any  creditor  of  the  company  (q). 

Mortgage  for         A  mortgage  may  be  made  for  securing  the  pavment 

future  debts.       „  ....  i^i 

01  money  which  may  thereafter  become  due  from  the 
Future  mortgagor  to  the  mortgagee  (r).  Where  a  mortgage 
advances.       extends  to  future  advances,  it  has  been  decided  that 

the  mortgagee  cannot  safely  make  such  advances,  if  he., 
have  notice  of  an  intervening  second  mortgage  (.<?).        '- 

(l)  Sect.   7  ;   Baftison  v.  Hob-  taking  or  property  of  the  com 

son,  1896,  2  Ch.  403.  panymust  be  similarly  registered. 

(m)  See  atUe,  p.  21.5.  (/•)  As  to  the   stamp  dut\-  on 

(n)  Post,  Part  VII.  such  a  mortgasje,  see  stat.  54  & 

(o)  Stat.  25  &  26  Vict.  c.  89.  55  Vict.  c.  39;  s.  88,  replacing 

[p)  Stat.  8  Edw.  VII.  c.  69.  33  &  34  Vict.  c.  97,  s.  107. 

(q)  Stat.   8  Edw.  VII.   c.   69,  [s)  Hopkinson  v.   Rolt,   9   H. 

s.  93,  replacing  7  Edw.  VII.  c.  50,  L.  C.  514  ;    London  and  County 

s.   10  ;    Esberger  db  Son,  Ltd.  v.  Banking  Co.  v.  RatcUffe,  6  App. 

Capital  (b  Counties  Bank,  1913,  C'as.    722  ;      West    v.     William~9, 

2  Ch.  366.  Under  the  same  1899,  1  Ch.  132;  Deeley  v. 
enactments  (replacing  in  this  LloycVs  Bank,  Ltd.,  1912,  A.  C. 
respect  stat.  63  &  64  Vict.  c.  48,  756.  See  also  Menzies  v.  Light- 
s.  14)  mortgages  or  charges  by  foot,  L.  R.  11  Eq.  459  ;  Hughes 
any  such  company  for  securing  v.  Britannia,  d:c.,  Builditig 
any  issue  of  debentures,  and  Society,  1906,  2  Ch.  607. 
floating  charges  on    the   under- 
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There  is  one  case  in  which  the  rules  of  equity  Effect  of  two 
singularly,  and,  as  the  late  author  thought,  unduly  "he^sffne^    ^ 
favoured  the  mortgagee.     If  one  person  should  have  persou. 
mortgaged  lands  to  another  for  a  sum  of  money,  and 
subsequently  have  mortgaged  other  lands  to  the  same 
person  for  another  sum  of  mone}',  the  mortgagee  was 
placed  by  the  rules  of  equity  in  the  same  favourable    ^ 
position  as  if  the  whole  of  the  lands  had  been  mort-     & 
gaged  to  him  for  the  sum  total  of  the  money  advanced.     | 
The   mortgagor   could   not  redeem   either   mortgage,     ♦ 
after  it  had  become  absolute  at  law  {t),  without  also 
redeeming  the  other  :  and  the  mortgagee  might  enforce 
the  payment  of  the  whole  of  the  principal  and  interest 
due  to  him  on  both  mortgages  out  of  the  lands  com- 
prised in  either  (m).     This  rule,  known  as  the  doctrine  Consolidation 
of  consolidation  of  securilies,  was  extended  to  the  case 
of   mortgages    oi   different    lands   made    to    different 
persons  by  the  same  mortgagor  becoming  vested  by 
transfer  in  the  same  mortgagee.     In  such  a  case,  it 
was  held  that  the  mortgagee,  who  had  taken  a  transfer 
of  the  different  mortgages,  might  consolidate  all  his 
securities  as  against  the  original  mortgagor  {x),  or  his 
assignee  of  the  equity  of  redemption  of  the  whole  of 
the    lands  (y/).     But    as    against    an    assignee    of    the 
equity  of  redemption  of  part  only  of  the  lands  so 
mortgaged    a    mortgagee    could    not    consohdate    his 
securities  unless  he  should  have  accjuired   the  right 
of  consolidation  previously  to  the  assignment  of  the 
equity  of  redemption  (,?).     T\w  rigiit  of  consolidal  ion 

{t)  Cummins    v.     Fldclicr,     W  (x)  Silbi)  \\  I'omfnt,  \  .1.  k  II. 

Ch.    D.    0!)!).     Tile    riglit    of    a  XUi,    li    l)e    (i.    K    &    J.    ".!•.'.; 

mortgagee    to    eonsolidjite    does  Hurler  v.  ('olimin,  I'J  Uii.  D.  (i',H), 

not  arise  until  the  interest  of  tiie  ()3!>. 

mortgagor  lias  become  an  equity  (;/)    Vinl  v.  Pmlgcl,  2  Ue  (J.  & 

of  redemption  ;    14  Ch.   D.   708,  '    J.  611;    Pledge  v.    White,   1S!)(J. 

709,712,713,715;  see   ante,   p.  A.  C.   187;    tiluirp  v.   Richmh, 

559.  1909,  1  Ch.  109.  112. 

(u)  Pope   V.    Onslow,  2    \vvn.  (;)    White  v.   /lilhicrr,  :\  V.   & 

28G;  Jones  v.  ,'<m.ith,  2  Ves.  jun.  C.  Kx.  .lOT.  COM.  (WJ  ;    Jcnnimjs 

372,  376.  V.    Jord'iii,    f.    App.    Cas.    698 ; 
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arose  at  the  time  when  two  or  more  mortgages  made 
by  the  same  mortgagor,  or  any  of  his  predecessors  in 
title  (a),  became  vested  in  the  same  mortgagee  and 
absolute  at  law  (h). 

Present  law  The  light  of  a  mortgagee  to  consolidate  his  securities 

solidation.  "^^'•^'^  partially  abohshed  by  the  Conveyancing  Act, 
1881  {c),  which  enacts  that  a  mortgagor  seeking  to 
redeem  any  one  mortgage,  shall,  by  virtue  of  this  Act, 
be  entitled  to  do  so  without  paying  any  money  due 
under  any  separate  mortgage  made  by  him,  or  by  any 
person  through  whom  he  claims,  on  property  other 
than  that  comprised  in  the  mortgage  which  he  seeks 
to  redeem.  But  this  provision  applies  only  if  and  as 
far  as  a  contrary  intention  is  not  expressed  in  the 
mortgage  deeds,  or  one  of  thou ;  and  only  where  the 
mortgages,  or  one  of  them,  are  or  is  made  after  the 
year  1881.  The  rules  of  equity  as  to  consolidation 
of  securities  thus  remain  in  force  in  all  cases  in  which 
the  mortgages  sought  to  be  consolidated  by  a  mort- 
gagee were  made  before  the  year  1882,  or  in  which 
one  of  the  mortgages,  though  made  after  1881,  was 
created  by  a  deed  expressing  an  intention  to  exclude 
the  application  of  the  above  enactment  {d).  A  de- 
claration of  such  an  intention  is  not  unfrequently 
inserted  in  mortgage  deeds.  It  follows,  therefore, 
that  no  person  can  safely  lend  money  on  a  second 
mortgage.  For,  in  addition  to  the  risks  of  some  third 
mortgagee  getting  in  and  tacking  the  first  mortgage  (c), 

Barter  v.  Colman,  19  Ch.  D.  630  ;  1  Ch.  109. 

Minter  v.  Carr,  1894,  3  Ch.  498  ;  {h)  Cummins   v.    Fldclier,    14 

Hughes  v.  Britannia,  tt-c,  Bidld-  Ch.  D.  699. 

ing  Society,  1906,  2  Ch.  607.  (c)  8tat.  44  &  45  Vict.  c.  41, 

(a)  There  can  be  no  right  to  s.  17  ;    see  Farmer  \.  Pitt,  1902.. 

consoUdate  mortgages  made  by  1  Ch.  954. 

different  owners  (one  not  being  {d)  Griffith  v.  Pouml,  45  Ch.  D. 

the  other's  predecessor  in  title)  553  ;    Be  Salmon,  1903,  1  K.  B. 

to  the  same  mortgagee,  though  147  ;    Hughes  v.  Britannia,  tfcc, 

the  equities  of  redemption  after-  Building   Society,    1906,    2    Ch. 

wards   come   into   one   person's  607. 

hands  ;  Sharp  v.  Richards,  1909,  (e)  Ante,  p.   585. 
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there  is  this  further  danger,  that  the  lirst  mortgagee 
may  have  previously  acquired  a  right  to  consohdato 
with  his  security  some  other  mortgage,  by  which 
property  of  the  same  mortgagor  has  been  charged  for  ; 
more  than  its  vahie,  and  may,  by  exercising  this  right, 
exchide  the  second  mortgage.  The  purchaser  of  an  ; 
equity  of  redemption  is  exposed  to  similar  risks.  Hence, 
it  follows,  that,  in  the  words  of  an  eminent  judge,  "  It 
is  a  very  dangerous  thing  at  any  time  to  buy  e(]uilies 
of  redemption,  or  to  deal  with  them  at  all  "  (/). 

(/)  Wood,  V.-C,  Becvor  v.  Luck,  L.  K.  i  Eq.  537,  5i'J. 
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To  have  a  good  title  to  land  is  to  have  the  essential 
part  of  ownership,  namely,  the  right  to  maintain  or 
recover  possession  of  the  land  as  against  all  others  (a). 
In  English  law,  all  title  to  land  is  founded  on  posses- 
sion {b).  Thus  a  person,  who  is  in  possession  of  land, 
although  wrongfully,  has  a  title  to  the  land,  which  is 
good  against  all  except  those  who  can  show  a  better 
title  ;  that  is,  can  prove  that  they  or  their  predecessors 
had  earlier  possession,  of  which  they  were  wrongfully 
deprived  (c).  For  possession  of  land  is  'primd  facie 
evidence  of  a  seisin  in  fee  (d)  ;  and  he,  who  sues  for 
the  recovery  of  land  of  which  another  is  in  possession, 
nmst  recover  on  the  strength  of  his  own  title,  and 
cannot  found  his  claim  on  the  weakness  of  the  pos- 
sessor's title  (e).     And    not    only  does    possession    of 


{a)  Ante,  pp.  2,  65,  470,  518  ; 
2  Black.  Comm.  195  ;  L.  Q.  R.  xi, 
229. 

(6)  By  the  common  law,  every 
one,  who  brought  a  real  or  mixed 
action  {ante,  pp.  23,  65,  n.),  must 
have  founded  his  claim  on  the 
previous  possession  of  himself  or 
his  ancestor  ;  Bract,  fo.  284  a, 
435  b;  Litt.  s.  170;  3  Black. 
Comm.  180,  195  ;  Holmes  on  the 
Common  Law,  pp.  244 — 246  ; 
P.  &  M.  Hi-it.  Eng.  Law,  ii.  46, 
79. 

(c)  Bract,  fo.  30  b,  31  a,  52  a, 
434  b,  435  a  ;  Doe  d.  Hughes  v. 
Dyehall,  Moo.  «&  Malk.  346  ;  Doe 


d.  Smith  and  Payne  v.  Webber,  1 
A.  &  E.  119  ;  Asher  v.  Whit  lock, 
L.  R.  1  Q.  B.  1  ;  Perry  V.  GlissoU, 
1907,  A.  C.  73. 

(f/)  Doe  d.  Hall  v.  Penfold,  8 
C.  &  P.  536  ;  Cole  on  Ejectment, 
211.  And  an  estate  by  ^v^ong 
especially  is  always  an  estate  in 
fee  simple  ;  ante,  p.  183  n.  (t) ; 
Williams  on  Seisin,  7,  8  ;  Leach 
V.  Jay,  9  Ch.  D.  44. 

(e)  Eoe  d.  Haldane  v.  Harvey, 
4  Burr.  2484,  2487  ;  Cole  on 
Ejectment,  287 ;  Danford  v. 
McAnidty,  8  App.  Cas.  456,  462  ; 
R.  S.  C.  1883,  Order  XXL  r.  21. 
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land  give  a  good  title  as  against  all  but  rightful  owners  » 
(whose  claim,  as  we  have  seen,  is  founded  on  prior  f^ 
possession),  but  it  also  continually  tends  to  bar  the  V 
rights  of  all,  who  have  such  prior  title  (/).     For  if 
those,  who  are  rightfully  entitled  to  land,   take  no 
steps  to  assert  their  rights  within  the  period  prescribed 
by  statute,  their  remedies  will  be  barred  and  their  title 
extinguished  (g).     So  that  possession  of  land  for  the 
prescribed  period  (/i)  will  give  a  good  title  flieroto,  as 
against  all  the  world. 

The  limitation  of  actions  for  the  recovery  of  land  is  Real  Property 
now  regulated  by  the  Keal  Property  Limitation  Acts,  Acts. 
1833  and  1874  (*),  the  latter  of  which,  however,  did  not 
come  into  operation  until  the  1st  of  January,  1879. 
Under  these  statutes,  no  person  shall  make  an  entry  or 
bring  an  action  (A-)  to  recover  any  land  Init  within 
twelve  (/)  years  next  after  the  rig] it  to  do  so  fii-st  accrued 
to  him,  or  to  some  person  through  whom  ho  claims  (/».). 
But  when  a  written  acknowledgment  of  the  title  of  Acknowlodg- 

,  -ill,  1111  •  1  •       inent. 

the  person  entitled  to  any  land  has  been  given  to  Inm 

or  his  agent,  signed  by  the  person  in  possession,  the 

time  for  recovery  of  the  land  is  extended  to  twelve 

years   from   such   acknowledgment  {n).     If,    however.  Disabilities. 

when  the  right  of  entry  or  action  first  accrued,  the 

person  entitled  was  under  the  disability  of  infancy, 

{/)  Leach  v.  Jai/,  9  Cii.  D.  44.  Limitation  of  Actions  ;   (Jo.  Litt. 

(jr)  Stat.  3  &  4  Will.  IV.  c.  27,  114    b,    ll.'j   a;     Litt.    s.    170; 

s.  34.  Bract,   fo.   31   a,   51    b,   437    b; 

{h)  See  Trustees,  Executors  and  (Jlanv.  iii.  2,  xiii.  32. 

Agency  Co.  v.  Sfiort,  13  App.  Cas.  (k)  See  ante,  p.  (15. 

793.  (l)  Formerly  twenty  ;    stat.  3 

(»)  Stats.   3  &  4  Will.   IV.   c.  &  4  Will.  IV.C  27.  s!  2. 

27;  37  &  38  Vict.  c.  57.     A.s  to  (//*)  Stat.  37  &  38  Vict.  c.  57, 

the    limitation    of   the   old    real  s.  1.     Hoe  Xepean  v.  Doe,  2  M.  &, 

and   mixed   actions,  which  were  W.     894  ;      Warren   v.   Miirriii/. 

abolished  by  the  former  .statute,  1894.  2  ().  H.  G48. 

and  the  acquisition  of  title    by  («)  Slats.  3  &  4  Will.  1\'.  e.  27, 

long  continued  possession  under  s.   14  ;    37  &  38  \'ict.  e.  57,  .s.  9. 

the  old  law,  see  notes  to  Xepean  See  Doe  d.  (hirzon   v.    Edmonds, 

V.  Doe,  2  Smith  L.  C.  ;    3  Black.  G    M.  &    W.    295;      Sandns    v. 

Comm.    189,    19t; ;      Mac    Abr.  .SV/ m/r/-.»,  19  Cli.  I).  373. 

W.R.P.  38 


remainder  or 
reversion 


594  OF   TITLE. 

coverture  (if  a  woman),  or  unsoundness  of  mind,  then 
the  land  may  be  recovered  within  six  (o)  years  next 
after  such  person  ceased  to  be  under  such  disabiHty 
or  died,  notwithstanding  that  the  time  otherwise 
hmited  for  action  may  have  expired  ( j))  '  but  the  land 
cannot  be  recovered,  even  in  case  of  disability,  after 
the  expiration  of  thirty  years  {q)  from  the  time  when 
the  right  first  accrued  (r).  No  extension  of  time  is 
allowed  for  any  disability,  which  did  not  commence 
until  after  the  right  of  entry  or  action  had  first 
accrued  (s),  or  for  the  disability  of  any  person,  other 
Estates  in  than  the  person  to  whom  the  right  of  entry  or  action 
first  accrued  {t).  The  right  to  recover  land  in  respect 
of  an  estate  in  remainder  or  reversion  or  other  future 
estate  is  deemed  to  have  first  accrued  at  the  time 
when  the  same  became  an  estate  in  possession  ;  but 
if  the  person  last  entitled  to  any  particular  estate,  on 
which  any  future  estate  was  expectant,  was  not  in 
possession  of  the  land  when  his  interest  determined, 
a  person  becoming  entitled  in  possession  to  a  future 
estate  can  only  recover  the  land  within  twelve  years 
after  the  right  of  entry  or  action  first  accrued  to  such 
particular  tenant  or  within  six  years  after  such  future 
estate  became  vested  in  possession,  whichever  period 
shall  be  the  longer.  And  if  the  right  of  the  particular 
tenant  shall  have  been  barred  by  the  statute,  no  one 
can  recover  the  land  in  respect  of  any  subsequent 
estate  created  by  any  instrument  executed  or  taking 
effect  after  the  right  of  entry  or  action  first  accrued 
to  such  particular  tenant  (u).    But  if  the  right  of  a 

(o)  Formerly  ten  ;  stat.  3  &  4  4  Will.  IV.  c.  27,  s.  17. 

Will.  IV.  c.  27,  s.  16,  which  also  (r)  Stat.  37  &  38  Vict.  c.  57, 

included  absence  beyond  seas  in  s.  5  ;  Hounsell  v.  Dunning,  1902, 

the  list  of  disabihties.     This  was  1  Ch.  512. 

removed  therefrom  by  stat.  37  &  (s)  Garner  v.   Wingrove,  1905, 

38  Vict.  c.  57,  s.  4.  2  Ch.  233. 

(  p)  Stat.  37  &  38  Vict.  c.  57,  (<)  Stat.  3  &  4  Will.  IV.  c.  27, 

s.  3  ;    Borroios  v.  Ellison,  L.  R.  s.  18. 

6  Ex.  128.  (m)  Stat.  37  &  38  Vict.  c.  57, 

(q)  Formerly  forty  ;  stat.  3  &  s.  2  ;  Pcdderv.  Hunt,  18  Q.  B.  D. 
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tenant  in  tail  to  recover  any  land  shall  have  been  After  an 
barred  by  the  statute,  the  land  cannot  be  recovered '^^*''*'^  ^'"^' 
by  any  person  claiming  under  any  estate,  interest  or 
right,  which  the  tenant  in  tail  might  lawfully  have 
barred  (u)  ;    and  if  a  tenant  in  tail  die  while  time  is 
running  against  him  but  before  his  right  is  barred, 
no  person  claiming  under  any  such  estate,   &c.,  as 
aforesaid  shall  recover  the  land  but  within  the  period 
during  which  the  tenant  in  tail  might  have  recovered 
it  had  he  continued  to  Uve  (w).     And,  as  we  have  seen, 
a  person  entitled  to  an  estate  to  take  effect  after  or  in 
defeasance  of  an  estate  tail  will  also  be  barred  from 
recovering  the  land,  if  the  tenant  in  tail  execute  an 
assurance  insufificient  to  bar  the  estate  to  take  effect 
after  or  in  defeasance  of  the  estate  tail,  and  any  person 
shall  be  in  possession  of  the  land  by  virtue  of  such 
assurance,  and  the  same  person  or  any  one  else  (notv 
being  entitled  in  respect  of  an  estate  to  take  effect  \     | 
after  or  in  defeasance  of  the  estate  tail)  shall  continue       ' 
in  such  possession  for  twelve  (?/)  years  after  the  time 
when   the   tenant   in   tail,    or   his   successor,    might, 
without  the  consent  of  any  other  person,  have  executed 
a  complete  disentailing  assurance  (z).     Whore  land  is  Wrongful 

PI  1  1  •  •,•  rcceiptof  rent 

in  possession  of  a  lessee  under  a  lease  ni  wi-itmg  r<?- reserved  by  a 
serving  the  yearly  rent  of  twenty  shillings  or  more,  l^^sp. 
and  the  rent  is  received  by  some  person  wrongfully 
claiming  to  bo  entitled  to  the  land  in  reversion,  the 
right  of  the  person  rightfully  entitled  lo  the  land  in 
reversion,  subject  to  the  lease,  to  enter  upon  or  recover 
the  land,  after  the  determination  of  the  lease,  shall 
be  deemed  to  have  first  accrued  at  the  time  when  the 
rent  was  first  so  received  by  the  wrongful  claimant  (a). 

565  ;   Re  Devon's  Sellled  Estates,  (w)  Sect.  22  ;   GooihiU  v.  Skrr- 

1896,    2    Ch.    562;      Walter    v.  m//,  :i  Drt-w.  210. 

Yalden,    1902,    2    K.     15.    304;  (v)   Formerly  twenty  ;    stivt.  ."J 

White  V.  Summers,  1908,  2  Ch.  &  -i  Will.  1\'.  e.  27.  s.  2:1. 

256.  (2)  Stat.  37  &  3S  Vict.  e.  57. 

(v)  I.e.  by  a  di.sentailing  assiir-  s.  6  ;  see  mitc.  pp.  101.  105,  382. 

ance  ;   ante,  p.  99;    stat.  3  &   t  n.  (b). 

Will.  IV.  e.  27,  8.  21.  ('«)  Stat.s.  3  &   4   Will.  e.  27. 
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As  to  equit- 
able estates. 


Concealed 
fraud. 


Persons  entitled  in  equity  to  any  estate  in  land  must, 
as  a  rule,  assert  their  rights  within  the  same  period 
as  if  they  had  been  entitled  to  the  like  estate  at  law  (b). 
But  when  any  land  shall  have  been  vested  in  a  trustee 
upon  any  express  trust,  the  right  of  the  cestui  que  trust, 
or  any  person  claiming  through  him,  to  take  action  to 
recover  the  land  shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  the  land  shall 
have  been  conveyed  to  a  purchaser  for  valuable  con- 
sideration, and  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any  person  claiming 
through  him  (c).  And  the  Statute  of  Limit  ationii 
does  not  bar  the  claim  of  a  cestui  que  trust  against  his 
trustee  to  recover  any  property  held  on  an  express] 
trust,  or  the  proceeds  thereof  retained  l)y  the  trustee 
or  previously  received  b}^  him  and  converted  to  his 
own  use,  or  for  any  fraud  or  fraudulent  breach  oi 
trust  to  which  the  trustee  was  party  or  privy  {dj. 
In  every  case  of  a  concealed  fraud,  the  right  of  any 
person  to  sue  in  equity  for  the  recovery  of  any  land, 
of  which  he  or  any  person  through  whom  he  claims, 
may  have  been  deprived  by  such  fraud,  shall  be  deemed 
to  have  first  accrued  at  and  not  before  the  time  at 
which  such  fraud  shall,  or  with  reasonable  diligence 
might,  have  been  first  known  or  discovered  :  but  this 
shall  not  enable  any  owner  of  lands  to  sue  in  equity 
for  the  recovery  thereof,  or  for  setting  aside  any  con- 
veyance thereof  on  account  of  fraud,  against  any  bond 
fide  purchaser  for  valuable  consideration,  who  has  not 
assisted  in  the  commission  of  such  fraud,  and  who  at 
the  time  he  made  the  purchase  did  not  know  and  had 


ss.  9,  34  ;  37  &  38  Vict.  c.  57, 
ss.  1,  9  ;  see  Doe  d.  AngeJl  v. 
Angell,  9  Q.  B.  328,  355—359  ; 
Williams  v.  Pott,  L.  R.  12  Eq. 
149. 

(6)  Stat.  3  &  4  WiU.  IV.  c.  27, 
s.  24. 

(c)  Stat.  3  &  4  Wm.  IV.  c.  27, 
s.  25.     See  Le\vin  on  Trusts,  pp. 


699  sq.,  708,  709,  6th  ed.,  1099 
sq.,  1112,  1113,  12th  ed.  ;  Patrick 
V.  Simpson,  24  Q.  B.  D.  128. 

(d)  Stats.  36  &  37  Vict.  c.  66, 
s.  25,  sub-s.  2  ;  51  &  52  Vict.  c. 
59,  s.  8 ;  Lewin  on  Trusts,  730  sq., 
735sg.,Gthed.,  1150  sq.,  1151  sq., 
12th  ed. 
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no  reason  to  believe  that  any  such  fraud  had  been  com-] 
mitted  (e).     And  nothing  in  the  Statute  of  Limitations! 
shall  be  deemed  to  interfere  with  any  rule  or  juris- 
diction of  Courts  of  Equity  in  refusing  rehef,  on  the 
ground  of  acquiescence  or  otherwise,  to  any  person 
whose  right  to  sue  may  not  be  barred  by  virtue  of  that 
statute  (/).     The  manner  in  which  the  rights  of  a 
mortgagor  and  mortgagee  of  land  are  affected  by  the 
Statutes  of  Limitation  has  been  already  noticed  {g). 
The  right  to  rents,  whether  rents  service,  rents  seek  Rents, 
or  rents  charge  (//),  and  also  the  right  to  tithes  whgn  Tithes, 
inth'e^hands  of  laymen  (%),  is'Slibject  to  the  same  period  I 
of  limitation  asihe  right  to  lariTI  (/c)^     TheTilllt?"lm  Ad  vows 
brihgmg  an  actioirtrreftloj?^  the  right  of  presentation 
to  a  benefice  is  limited  to  three  successive  incumbencies,  ^ 
all  adverse  to  the  right  of  presentation  claimed,  or  to' 
the  period  of  sixty  years,  if  the  three  incumbencies  do 
not  together  amount  to  that  time  (1)  ;    but  whatever 
the  length  of  the  incumbencies,  no  such  action  can  be 
brought  after  the  expiration  of  100  years  from  the 


(e)  Stat.  3  &  4  WiU.  IV.  c.  27, 
s.  26  ;  Shtrgis  v.  Morse,  24  Beav. 
541,  3  Do  G.  &  J.  1  ;  Chetham  v. 
Hoare,  L.  R.  9  Eq.  571  ;  Vane  v. 
Vane,  L.  R.  8  Ch.  383  ;  Lawrance 
V.  Norreys,  15  App.  Gas.  210 ; 
Willis  V.  Howe,  1893,  2  Ch.  545  ; 
see  Re  McCallum,  1901,  1  Ch. 
143. 

(/)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  27. 

[(j)  Ante,  p.  575. 

(h)  Sec  Grant  v.  Ellis,  9  M.  & 
W.  113,  deciding  that  the 
Statute  of  Limitations  does  not 
operate  to  bar  the  landlord's 
right  to  recover  rent  reserved  on 
a  lea.sc  for  years  :  De  Bctiuvoir 
V.  Oivcn,  5  Ex.  100  ;  Arc/iboUl  v. 
Scttlltj,  9  H.  L.  (J.  3ti(),  375; 
Payne  v.  Esdailc,  13  App.  Gas. 
613  ;  Irish  Laml  Commission  v. 
Orant,  10  App.  (^as.  14,  20.  27  ; 
Howitt  V.  llarrinijton,  1S93, 
2  Gh.  497,  504,  507  ;  Jon<:s  v. 
Withers,  74  L.  T.  572  ;   ."^l/uiiv  v. 


Crompton,  1910,  2  K.  B.  370, 
376. 

(i)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  1  ;  see  Dean  of  Ely  v.  Bliss,  2 
De  G.  M.  &  G.  459.  deciding  that 
this  Act  applies  only  as  Ix>tween 
rival  claimants  to  titlies,  and  not 
as  between  the  tithe-owiier  and 
the  o^v^ler  of  the  lantl  subject  to 
tithe.  As  to  the  time  required 
to  support  a  chvim  of  modus  dcci- 
mamli,  or  exemption  from  or  dis- 
charge of  tithes,  .see  stat.  2  &  3 
Will.  l\'.  '••  100.  amended  bv 
4  &.  .'.  Will.  IV.  e.  83  ;  Sulk, Id 
V.  Johnslnn,  I  .Mae.  &  G.  212. 
'I'iic  eircuinstaiifcs  tmder  whii'h 
lands  may  Ix;  tithe  free  are  well 
e.\])iaiiied  in  Burton's  Goni- 
])endium,  eh.  6,  sect.  4. 

(k-)  See  tile  enact  men  Us  cited 
aljove  with  regard  to  tlie  recovery 
of  land. 

(/)  SUt.  3  &  1  Wdl.  IV.  c.  27, 
s.  30. 
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charged  on 
land. 


Ci'own  ri  gilts 


Land 

registered 

under  the 

Land 

Transfer 

Acts. 


time  at  which  adverse  possession  of  the  benefice  shall 
have  been  obtained  (m).  And  in  every  case  where  the 
period  limited  by  the  Act  is  determined,  the  right  and 
title  of  the  person  who  might  have  taken  proceedings 
for  the  recovery  of  the  land,  rent  or  advowson  in 
question  within  the  period,  is  extinguished  [n).  Money 
secured  by  any  mortgage,  judgment  or  Hen,  or  other- 
wise charged  upon  or  payable  out  of  any  land  or  rent 
at  law  or  in  equity,  or  any  legacy,  can  only  be  recovered 
within  twelve  (o)  years  next  after  a  present  right  to 
receive  the  same  accrued  to  some  person  capable  of 
giving  a  discharge  therefor,  or  from  the  last  payment 
of  principal  or  interest  on  account  thereof,  or  the  last 
written  and  signed  acknowledgment  of  the  right 
thereto  (ji).  And  no  proceedings  can  be  taken  to  recover 
any  sum  of  money  or  legacy  charged  upon  or  payable 
out  of  any  land  or  rent  at  law  or  in  equity,  and  secured 
by  an  express  trust,  or  to  recover  any  arrears  of  rent 
or  of  interest  in  respect  of  any  such  sum  of  money 
or  legacy,  or  any  damages  in  respect  of  such  arrears, 
except  within  the  time,  within  which  the  same  would 
be  recoverable  if  there  were  not  any  such  trust  (g). 
The  Crown  is  not  bound  by  the  Eeal  Property  Limita- 
tion Acts,  1833  and  1874  {r)  :  but  by  an  Act  of 
George  III.  {s)  the  rights  of  the  Crown  in  all  lands  and 
hereditaments  are  barred  after  the  lapse  of  sixty 
years.  The  acquisition  by  continued  possession  of  a 
title    adverse    to    or   in    derogation   of   that    of   the 


(m)  Sect.  33. 

(m)  Stat.  3  &  4  WiU.  IV.  c.  27, 
s.  34 ;  Scott  V.  Nixon,  3  Dru.  & 
War.  388  ;  Sa7ids  to  Thompson, 
22  Ch.  D.  614. 

(o)  Formerly  twenty  ;  stat.  3 
&  4  WiU.  IV.  c.  27,  s.  40. 

(p)  Stat.  37  &  38  Vict.  c.  57, 
s.  8  ;  Sutton  V.  Sutton,  22  Ch.  D. 
511  ;  Fearnside  v.  Flint,  ib.  579  ; 
Be  Owen,  1894,  3  Ch.  220  ;  see 
Wms.  Pcrs.  Proi).  601—603,  17th 
ed. 


iq)  Stat.  37  &  38  Vict.  c.  57, 
s.  10  ;  see  Wms.  Pers.  Prop.  611, 
17th  ed. 

(?)  See  Bac.  Abr.  Prerogative 
(E.  5,  7) ;  Thomas  r.  Pritchard, 
1903,  1  K.  B.  209,  212. 

(«)  Stat.  9  Geo.  III.  c.  16, 
amended  by  24  &  25  Vict.  c.  62, 
and  extended  to  the  Duke  of 
ConiwaU  by  23  &  24  Vict.  c.  53, 
and  24  &  25  Vict.  c.  02,  s.  2.  and 
extended  to  Ireland  by  39  &  40 
Vict.  c.  37. 
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registered  proprietor  of  registered  land  is  regulated  by 
a  special  provision  of  the  Land  Transfer  Act,  1897  (/), 
which  will  be  hereafter  stated  (;<)• 

The  title  to  purely  incorporeal  hereditaments,  Picscriptiou. 
whether  appendant,  appurtenant  or  in  gross,  depends 
upon  grant  or  upon  prescription  from  innncmorial 
user,  by  which  a  grant  is  implied.  TliaJjme  of,  legal ,Lcual 
memory  was  long  since  fixed  at  the  beginning  of  the  '"^^"'^O'- 
reign  "of^lS^  Eichard  I.,  b\-  aiialn-y  to  thu  (iuio 
winch",  by  a  slafute  of  Edward  I.  (x),  was  lixcd  for  the 
limitation  of  the  old  writ  of  right  {ij).  x\nd  in  the 
absence  of  an  express  grant,  a  man  might  prescribe 
either  that  he  and  his  ancestors  had  from  time  im- 
memorial exercised  a  certain  right  in  gross  {z),  or  that 
he,  being  seised  in  fee  of  certain  lands,  and  all  those 
whose  estate  he  had,  had  from  time  immemorial  exer- 
cised as  appendant  or  appurtenant  to  their  own  land 
certain  rights,  such  as  rights  of  common  or  way,  over 
certain  other  lands  (a).  In  both  of  these  cases,  proof  j 
of  a  user  as  of  right,  for  twenty  years  or  upwards,  was 
formerly  considered  to  afford  a  presumption  of  im- 
memorial enjoyment  {b).  13ut  this  presumption  might 
be  effectually  rebutted  by  proof  that  the  enjoyment 
had  in  fact  commenced  within  the  time  of  legal 
memory  (c)  ;  in  which  case  the  enjoyment  for  centuries 
would  go  for  nothing.  This  is  still  the  law  with  regard 
to  prescriptions  of  the  former  kind,  namely,  prescrip- 
tions of  immemorial  user  by  a  man  and  his  ancestors  (d). 

(t)  Stat.  CO  &  Gl  Vict.  c.  (J5,  5!)  b. 
s.  12.  {h)  litx  V.  Jolifjf, :{  M.  \-  ( '.  r,  I . 

(m)  Pod,  Part  VII.  A.s  to  the  prcsmnptiun  df  a  lust 

\x)  Stat,   of   Wostrninstcr   tliu  ;,'raiit   from   lung  eonlimicd    but 

Fir.st,  :J  JOdw.  1.  c.  Wh  nut  immcninnal  tisiT,  m-o  liidhirl 

(ij)  Litt.    sect.    170;     2    Inst.  v.  7A//<,  IWil.  2  Ch.  ^TO  ;   Fol,,/.i 

238;    2  Black.  Coiiiiii.  :{I.     See  Cluirilij  TruMev.i  v.   J>iull<i/  Cor- 

ante,  p.  !)5.  i>onUi<in,  I'.HU,  I  K.  IJ.  :{17. 

(-)    Welcome  V.   I'pton,  li  .M.  &  (<•)  Soc   Jenkin.i   v.    Unririj,    I 

W.     53();     Hhuttlcirorlh     v.     Lr  ('.  M.  &  H.  S!»4.  S<)r.. 
Fhrninij,  1!)  V.  U.  N.  S.  <>S7.  ('/)  ShuttUwoith  v.  Li  tUmiivj, 

{it)  ilalcward'a    cttnc,    0    Kt-p.  ubi  dKpra. 
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But  with  regard  to  prescriptions  of  the  latter  kind, 
where  the  owner  of  one  tenement,  sometimes  called 
the  dominant  tenement,  claims  to  exercise  some  right 
over  another  tenement,  called  the  servient  tenement, 
he  may  either  still  prove  his  rights  as  before  (e),  or 
he  may  have  recourse  to  an  Act  of  Wilham  IV.  (/), 

The  Prescrip-  called  the  Prescription  Act,  which  has  materially 
shortened  the  proof  required,  in  all  cases  where  a  recent 

Rights  of        uninterrupted  user  as  of  right  can  be  shown.     By  this 

common,  &c.  j^^^  ^^  right  of  common  or  other  profit  or  benefit, 
called  in  law-French  profit  a  prendre,  to  be  taken  and 
enjoyed  from  or  upon  land  (except  tithes,  rent,  and 
services),  shall,  if  actually  taken  and  enjoyed  by  any 
person  claiming  right  thereto  without  interruption  for 
thirty  years,  be  defeated  by  showing  only  that  it  was 
first  enjoyed  prior  thereto  ;  and  if  enjoyed  for  sixty f. 
years,  the  right  is  made  absolute  and  indefeasible, j| 
unless  it  shall  appear  that  the  same  was  taken  and 
enjoyed  by  some  consent  or  agreement  expressly  made 
or   given   for   that   purpose   by   deed   or   writing  {g). 

Rights  of  Yov  rights  of  way  and  other  easements,  watercourses 
and  the  use  of  water,  the  terms  are  twenty  and  forty 
years  respectively,  instead  of  thirty  and  sixty  years  (li). 

Light.  And  when  the  access  and  use  of  light  for  any  dwelhng- 

hoiIseC"  wor¥sK(3pv  or  other  building  shall  have  been 
actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writing  (■;).     The  periods 

(e)   Warrick  v.  Queen's  College,  229  ;    Kilgour  v.  Gaddes,  1904,  1 

Oxford,  L.  R.   6  Ch.   716,  728 ;  K.  B.  457. 

Aynsley  v.  Glover,  L.  R.  10  Ch.  (?)  Sect.  3.     See  Colls  \.  Home 

283.  rf,-   Colonial  Stores,   1904,  A.   C. 

(/  )  Stat.  2  &  3  "Will.  IV.  c.  71.  179  ;    Kine  v.  Jollij,  1905,  1  Ch. 

(<7)  Sect.  1.  480  ;  afid.  1907,  A.  C.  1  ;  Amhhr 

(h)  Sect.    2.     See    Gardner   v.  v.   Gordon.   1905,   1   K.   B.  417  ; 

Hodgson's,  d:c.  Co.,  1903,  A.  C.  Higgins  v.  Beits,  1905,  2  Ch.  210. 
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mentioned  are  iDeriods  next  before  some  action  or  suit 
in  which  the  claim  is  brought  in  question  (j)  ;    and 
no  act  is  deemed  an  interruption  unless  submitted  to 
or  acquiesced  in  for  one  year  after  the  party  interrupted 
shall  have  had  notice  thereof  and  of  the  person  making 
or  authorising  the  same  to  be  made  (k).     The  time  Disabilities, 
during  which  any  person,  otherwise  capable  of  resisting  '°" 
any  claim,  shall  be  an  infant,  idiot,  non  compos  mentis, 
feme  covert,  or  tenant  for  life,  or  during  which  any 
action  or  suit  shall  have  been  pending,  and  which  shall 
have  been  dihgently  prosecuted  until  abated  by  the 
death  of  any  party  thereto,  is  excluded  from  the  above 
periods,  except  when  the  claim  is  declared  absolute 
and  indefeasible  (T) ;  provided  that  in  the  case  of  ways 
and  watercourses,  where  the  servient  tenement  shall 
be  held  for  term  of  hfe  or  years  exceeding  three  years, 
the  time  of  enjoyment  of  the  way  or  watercourse  during 
such  term  is  excluded  from  the  computation  of  the 
period  of  forty  j^ears,  in  case  the  claim  shall,  within  three 
years  next  after  the  end  or  sooner  determination  of  such 
term,  be  resisted^by  any  person  entitled  to  any  reversion  ' 
expectant  on  the  determination  thereof  {m).   The  Crown  Rights  over 
is  expressly  bound  by  the  provisions  of  the  Prescription  ^'■"^^"  ^^"^• 
Act  respecting  ^^roj^is  a  pr<3?i^re,  ways  and  water  rights  ;  I 
but  is  not  bound  by  those  respecting  hght  (w).     The  I 
rights  above  mentioned  may  be  lost  by  abandonment,  Abandon- 
of  which  non-user  for  twenty  years  or  upwards  is  gene- 
rally suflicient  cvidciu'c  all  hough  a  shorter  |)erio(l  will 
sufltice  if  an  inleiil  lo  altaiidou  appear  (o). 

This   enactinciit   applies   as    l>r-  (/()  J'liri/v.  luinir\;\H'.)l,  H'U. 

twccii  two  tenants  of  the  same  tiftH  ;     W/unlon   v.    Maple,   18!>3, 

landlord;    sco  Morijaii,  v.  Fc<ir,  .'}  Ch.  4S. 

1907,  A.  ('.  425  ;    hichardson  v.  (o)  Sco   Moore   v.   Jiawson,   3 

Graham,  1908,   1    K.  B.  39.  B.    &    ('.    332.    339;     Hale    v. 

(j)  See    Jli/iiuin    V.     Van   den  ()ldrn,/d,  14  M.  &  W.  789;   J{.  v. 

Bergh,  1908,  1  Ch.  1G7.  Chorkij,  12  g.  K.  r)ir>,  .'J19  ;   Ward 

(k)  Sect.  4  ;   Bcnnison  v.  (hut-  v.  Ward,  7  Ex.  S38  ;    Cro.i.ilei/  v. 

U'rig/it,ri  K  &K  1.  Liglitowler,    h.    K.    3    Kij.    279, 

(I)  Sect.  7.  2   Ch.   478  ;    Williams  on   Cum- 

(m)  Sect.    8.     See   Si/nion-i   v.  inons,   1(50. 
Leaker,  15  Q.  13.  D.  U29. 
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Although  the  possession  of  land  is  attended  with 
the  advantages  before  described  ( p),  yet  mere  posses- 
sion is,  of  course,  not  conclusive  evidence  of  a  title 
good  against  all  the  world.  Some  further  proof  or 
guarantee  of  title  is  required  on  a  transfer  of  real 
property,  unless  the  transferee  is  to  take,  without  com- 
pensation, the  risk  of  being  ejected  by  some  person 
who  has  a  better  title.  In  ancient  times,  as  we  have 
seen,  conveyances  of  land  were  principally  made  from 
a  superior  to  an  inferior,  as  from  the  great  baron  to 
his  retainer,  or  from  a  father  to  his  daughter  on  her 
marriage  (g).  The  grantee  became  the  tenant  of  the 
grantor  ;  and  if  any  consideration  were  given  for  the 
grant,  it  more  frequently  assumed  the  form  of  services 
or  annual  rent  than  the  immediate  payment  of  a  large 
sum  of  money  (r).  Under  these  circumstances,  it  may 
readily  be  supposed  that,  if  the  grantor  were  ready  to 
warrant  the  grantee  quiet  possession,  the  title  of  the 
former  to  make  the  grant  would  not  be  very  strictly 
investigated ;  and  this  appears  to  have  been  the 
practice  in  ancient  times  ;  every  charter  or  deed  of 
feoffment  usually  ending  with  a  clause  of  w^arranty, 
by  which  the  feoffor  agreed  that  he  and  his  heirs  would 
warrant,  acquit,  and  for  ever  defend  the  feoffee  and  his 
heirs  against  all  persons  (s).  Even  if  this  w^arranty 
w^ere  not  expressly  inserted,  still  it  would  seem  that  the 
word  give,  used  in  a  feoffment,  had  the  effect  of  an 
implied  warranty ;  but  the  force  of  such  implied 
warranty  was  confined  to  the  feoffor  only,  exclusiYe_iiJL 
his  heirs,  whenever  a  feoffment  was  made  of  lands  to 
be"  KoTden  of  the  chief  lord  of  the  fee  (t).    Under  an 


(p)  Ante,  p.  592. 

(q)  See  ante,  p.  68. 

(r)  Ante,  pp.  10,  U,  40,  50, 
69. 

(s)  Bract,  fo.  17  a.  As  we 
have  seen,  the  obligation  of 
warranty  originally  formed  part 
of  the  relation   between  feudal 


lord  and  tenant ;  and  this  obli- 
gation in  the  days  of  subinfeuda- 
tion was  a  potent  factor  in  the 
acquisition  by  a  tenant  in  fee  of 
the  right  to  ahen  as  against  his 
heir  ;   ante,  pp.  38,  68. 

(0  -4  Edw.  I.  Stat.  3,  c.  6  ;    2 
List.  275  ;  Co.  Litt.  384  a,  u.  (1). 
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express  warranty,  the  feoffor,  and  also  his  heirs,  were  Express 
bound,  not  only  to  give  up  all  claim  to  the  lands  them-  fv*"*"*y. 
selves,  but  also  to  give  to  the  feoffee  or  his  heirs  other 
lands  of  the  same  value,  in  ease  of  the  eviction  of  the 
feoffee  or  his  heirs  by  any  person  having  a  prior  title  {u) ; 
and  this  warranty  was  binding  on  the  heir  of  the  feoffor, 
whether  he  derived  any  lands  by  descent  from  the 
feoffor  or  not  {x),  except  only  in  the  case  of  the  warranty 
commencing,  as  it  was  said,  by  disseisin  ;  that  is,  in  the 
case  of  the  feoffor  making  a  feoffment  with^warrant^Tof 
-lands  of  which  he,  by  tBat  very  act "(T/jT^sseiseTsome 
persDn~(5;);  in  which  case  it  was  too  palpable  a  hard- 
shipr  to  make  the  heir  answerable  for  the  misdeed  of 
his  ancestor.  But,  even  Avith  this  exception,  the  right 
to  bind  the  heir  by  warranty  was  found  to  confer  on 
the  ancestor  too  great  a  power  ;  thus,  a  husband, 
whilst  tenant  by  the  curtesy  of  his  deceased  wife's 
lands,  could,  by  making  a  feoffment  of  such  lands  with 
warranty,  deprive  his  son  of  the  inheritance  ;  for  the 
eldest  son  of  the  marriage  would  usuall}^  be  heir  both 
to  his  mother  and  to  his  father  ;  as  heir  to  his  mother 
he  would  be  entitled  to  her  lands,  but  as  heir  of  his 
father  he  was  bound  by  his  warranty.  This  particular 
case  was  the  first  in  which  a  restraint  was  applied  by 
Parliament  to  the  effect  of  a  warranty,  it  having  been 
enacted  (a),  that  the  son  should  not,  in  such  a  case, 
be  barred  by  the  warranty  of  his  father,  unless  any 
heritage  descended  to  him  of  his  father's  side,  and 
then  he  was  to  be  barred  only  to  the  extent  of  the 
value  of  the  heritage  so  descended.  The  force  of  a 
warranty  was  afterwards  greatly  restrained  by  other  Warranty 
statutes,  enacted  to  meet  other  cases  (/^)  ;  and  tli(f  i,„.|y,,^,t„ai 
clause  of  warranty  having  been  long  disused  in  modern 

(u)  C!o.  Litt.  3<»r)  n.  {h)  SUvt.  Dc  donis,  13  E<I\v.  I. 

{x)  Litt.  s.  712.  r.  1,  as  idiistrucd  l)y  fl»f  judpvs  ; 

(y)  Litt.    .s.    704;     Co.  Litt.       set-    ("o.    Litt.    M'X   h,    ii.    (2); 

371a.  \'nnj;lmii,   M't  \    strtts.    II    Urn. 

(z)  Litt.  .ss.  (i!)7— 7U0.  \'il.  c  20;     1  &  5  Aimc,  c.  3 

(a)  Stat,  (i  Edw.  1.  u.  3.  (f.  10  in  KutTlu-ad),  8.  21. 
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conveyancing,  its  chief  force  and  effect  were  removed 
by  clauses  of  two  statutes  of  1833,  passed  at  the  re- 
commendation of  the  Eeal  Property  Commissioners  (c). 

Proof  of  title  The  old  warranty  of  title  was  better  suited  to  the 
modern^  ^^  transactions  of  the  feudal  times,  in  which  it  originated, 
times.  than  to  modern  dealings  with  land.     When  a  transfer 

of  land  takes  the  form  of  a  sale  for  a  sum  of  money 
paid  down  and  representing  the  full  value  of  the  land, 
it  is  obviously  desirable  to  require  j^rooj  of  the  vendor's 
title  before  completing  the  sale,  as  well  as  a  guarantee 
of  compensation  in  case  of  his  title  afterwards  proving 
Vendor  bound  to  be  defective.  It  has  been  accordingly  estabhshed  in 
o-ood  title.  modern  times  that,  on  every  sale  of  land,  the  vendor  is 
bound  to  show  a  good  title  thereto  {d).  The  proof  so 
required  is  furnished  by  his  giving  evidence  of  the 
exercise  of  acts  of  ownership,  particularly  of  the  power 
of  disposition,  by  himself  or  his  predecessors  over  the 
land  sold  for  a  certain  number  of  years  back,  and  by 
deducing  from  previous  dispositions  and  devolution  of 
the  land  a  right  in  himself  to  the  fee  simple  or  other 
Abstract  of  estate  sold.  A  vendor  of  land  is  therefore  bound  to 
furnish  at  his  own  expense  (e)  to  the  purchaser  an 
abstract  of  his  title  to  the  property  sold.  This  abstract 
must  contain  a  statement  of  the  material  parts  of  every 
deed,  will,  or  other  instrument,  by  which  any  disposi- 
tion of  the  property  was  made  during  the  time  for 
which  title  has  to  be  shown  ;  it  nmst  also  contain  a 
statement  of  every  birth,  death,  marriage,  bankruptcy, 
or  other  event  material  to  the  devolution  of  the  estate 
contracted  for(/).     The  vendor  is  further  bound  to 

(c)  Stats.  3  &  4  Will.  IV.  c.  27,  1  A\'ms.  V.  &  P.  32,  94  sq.,  2nd 
s.  39;    3  &  4  Will.   IV.  c.   74,  ed. 
s.  14.  (e)  Sug.    V.    &    P.    406;     He 

(d)  Doe  d.  Grai/  v.  Stcoiion.  1  Johnson  cfc  Tustin,  30  Ch.  D.  42. 
M.  &  W.  695,  701  ;  Sug.  V.  &  P.  (/)  See  Sug.  V.  &  P.  Ch.  XI. 
16, 14th  ed.  ;  Lysaght  v.  Edwards,  pp.  405  sq.      1  Wms.  V.  &   P. 
2    Ch.    D.    499,    507  ;     Ellis   x.  105  sq.,  2nd  ed. 
Rogers,  29  Ch.  D.  661,  670,  672  ; 
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verify  the  abstract  by  producing  for  examination  by  VeriGcation 

the  purchaser  or  his  sohcitor  the  original  deeds  or  ^^  '^''s^™^*^- 

documents  abstracted,  and  the  probates  or  office  copies 

of  the  wills  and  other  documents,  of  which  the  originals 

cannot  be  produced  ;  also  by  furnishing  proper  evidence 

of  every  fact  material  to  title  {g).     But  the  purchaser, 

in  the  absence  of  stipulation  to  the  contrary,  musij 

now  bear  the  expense  of  producing  all  documents  of  Expense  of 

title,   which   are   not  in   the  vendor's   possession  (//.)*.  !^^'"^*'"'i'^  V"*^ 

^  \   ''un  vendor  a 

and  of  procuring  all  other  evidence  of  title,  which  the  possession. 

vendor  has  not  in  his  possession  ('/).     The  purchaser  i 

also  bears  all  the  expense  of  the  examination  of  the 

title  deeds  by  his  solicitor  (k).     It  is  now  a  term  of 

contracts  for  the  sale  of  land,  in  the  absence  of  stipu-  i 

lation  to  the  contrary,  that  recitals,  statements,  and  kecitali?,  &o. 

descriptions  of  facts,  matters  and  parties  contained  in  M?  fJeeds,  &(■. 

^  ^  20  years  old 

deeds,  instruments,  Acts  of  Parliament,  or  atatntovy  pri'tndffirir 
declarations,  twenty  years  old  at  the  date  of  the  ^^"'^'"'"' 
contract,  shall,  unless  and  except  so  far  as  they  shall 
be  proved  to  be  inaccurate,  be  taken  to  be  sufficient 
evidence  of  such  facts,  matters  and  descriptions  (/). 
This  may,  of  course,  save  a  vendor  from  the  necessity 
of  furnishing  evidence,  which  he  would  otherwise  be 
obliged  to  give. 

The  vendor's  obligatioii  (o  sliow  a  (/ood  tillc  is  to  length  of 
show  a  good  title  according  to  the  contract,  i.e.,  such  a  ^yi|i|!|/,^ 
title  as  he  has  contracted  to  give  (/»).     Tlie  length  of  vendor  must 
Hum  for  which  title  shall  be  shown  is  very  fn^cpiently  " 
the  subject  of  express  agreement  between  buyers  and 
sellei'S  of  land  (w).     But  in  the  absence  of  stipulation  to 

(!7)  Sug.  V.  &  P.  40G,  4U  sq.,  {k)  See  Sup.  V.  &  P.  40t).  429. 

429 — 432,    447—150;      I     Wms.  43(1;    1  Wins.  \'.  >^-  P.  12.3.  124. 

V.  &  P.  115  .s(f..  2n<l  (mI.  2M(i  c.l. 

{h)  Sco  Jte  Willdt  and  Aiynit,.  (/)  Stat.  37  &  3S  \ict.  c  7S. 

5  Times  L.  R.  476;    Re  s'luurl,  h.  2  ;   .sec  1  Wm.s.  V.  &  P.  13tJ — 

Olimnt    and    Sradon.f    ('out nut,  141,    2nd    ed.  ;     Be     W'fUlit    rf- 

1890,  2  Ch.  32S.  Groul'.i  Coiifrarl,  M)0(5,  2  <"li.  2()ti. 

(t)  Stat.  44  &   45  \'u[.  c  41,  (in)  Lfiwn'r    v.    fjfr.i,    7    .\\\\>. 

H.  3,  sub-s.  () ;  .see  1  Wms.  \'.  \-  1'.  ('^x».  19. 

110,  121,  13(>,  2n(l  ed.  (»)  Any  -^lipnlation  r<vstri<ling 
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Freeholds 
and  copy- 
holds. 


Leaseholds 
for  years. 


Advowson. 


Tithes  or 
property 
held  under 
Crown  grant. 


Reversion  or 
remainder. 


the  contrary,  a  purchaser  can  now  require  title  to  be 
shown  for  tho  following  periods.  On  the  sale  of  a  free- 
hold (o)  or  copyhold  estate,  ho  can  call  for  the  title  for 
the  last  forty  years  ( ])).  But  if  the  freehold  sold  should 
be  land,  formerly  of  copyhold  or  customary  tenure, 
which  has  been  enfranchised  {q),  he  will  not  have  the 
right  to  call  for  the  title  to  make  the  enfranchise- 
ment (r).  On  the  sale  of  leaseholds  for  years,  he  can 
require  an  abstract  and  production  of  the  lease,  what- 
ever be  its  date.  And  if  the  lease  be  not  more  than 
forty  years  old,  he  can  call  for  the  subsequent  title 
under  the  lease  to  the  date  of  the  contract ;  but  if  the 
lease  be  more  than  forty  years  old,  all  the  subsequent 
title  he  can  require  is  the  title  for  the  forty  years  next 
before  the  contract  (s).  And  he  will  not  in  either  case 
be  entitled  to  call  for  the  title  to  the  freehold,  or  to  any 
leasehold  reversion  (t).  Not  less  than  one  hundred 
years'  title  must  be  shown  to  an  advowson  (?i).  Upon 
the  sale  of  tithes  or  other  property  held  under  a  grant 
from  the  Crown,  the  original  grant  must  be  shown, 
whatever  be  its  date  ;  after  which,  it  appears,  the  title 
for  the  forty  years  next  before  the  contract  is  all 
that  can  be  required  (x).  And  upon  the  sale  of  a 
reversionary   interest,    its    creation    must    be   shown, 


the  period,  for  which  the  pur- 
chaser would  otherwise  be  en- 
titled to  require  title  to  be 
shown,  must  be  fair  and  exphcit 
and  must  not  contain  any  mis- 
representation as  to  facts  within 
the  knowledge  of  the  vendor,  or 
it  will  not  be  binding  on  the 
purchaser,  in  case  specific  per- 
formance of  the  contract  is 
sought :  Be  Banister,  Broad  v. 
Munton,  12  Ch.  D.  131  ;  Be 
Marsh  and  Earl  Granville,  24 
Ch.  D.  11  ;  see  1  Wms.  V.  &  P. 
192  sq.,  2nd  ed. 

(o)  Whether  of  inheritance  or 
for  life  or  lives  ;  see  ante,  p.  64. 

( p)  Stat.  37  &  38  Vict.  c.  78, 
s.  1  ;  see  1  Wms.  V.  &  P.  94  sq., 
98—100,  2nd  ed. 


{q)  Ante,  p.  489. 

(r)  Stat.  44  &  45  Vict.  c.  41, 
s.  3,  sub-s.  2  ;  see  1  Wms.  V.  &  P. 
99,  100,  2nd  ed. 

{s)  Sug.  V.  &  P.  368,  370 ; 
Frend  v.  Buckley,  L.  R.  5  Q.  B. 
213  ;  Stat.  37  &  38  Vict.  c.  78, 
s.  1  ;  Gosli7ig  V.  Woolf.  1893,  1 
Q.  B.  39  ;  see  1  Wms.  V.  &  P. 
96—101,  2nd  ed. 

(t)  Stats.  37  &  38  Vict.  c.  78, 
s.  2  ;  44  &  45  Vict.  c.  41,  s.  3, 
sub-s.  1  ;  see  1  Wms.  V.  &  P. 
99—101,  2nd  ed. 

(u)  Sug.  v.  &  P.  367  ;  Wil- 
liams on  Real  Property,  449 — 
451,  13th  ed.  ;  see  1  Wms.  V.  & 
P.  97,  101,  2nd  ed. 

(x)  Sug.  V.  &  P.  367  ;  1  Wms. 
V.  &  P.  97,  101,  2nd  ed. 
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whatever    be   its    antiquity  {y).    Furthermore,    if    an 
abstract  of  title  commence  with  an  instrument  of  dis- 
position, it  must  be  such  as  w411  form  what  is  called  a 
good  root  of  title  ;    that  is  to  say,  it  must,  as  a  rule,  Good  root  of 
be  an  instrument  dealing  with  the  whole  estate,  legal  ^  ^  require 
and  equitable,  in  the  property  sold,  containing  a  descrip- 
tion by  which  the  property  can  be  identified,  and  con- 
taining nothing  to  cast  any  doubt  on  the  title  of  the 
disposing  parties.     If  it  be  deficient  in  any  of  these 
particulars,  the  purchaser  may  require  further  evidence 
to    supply    the    deficiency  (z).     For    example,    if    the 
abstract  commence  with  a  will  containing  a  general 
devise  of  the  testator's  real  estate,  under  which  the 
property  sold  is  alleged  to  have  passed,  the  purchaser 
will  be  entitled  to  require  evidence  of  the  testator's 
seisin  (a).     But  a  conveyance  in  fee  on  a  sale  or  by 
way  of  mortgage  is  a  good  root  of  title.     It  is  obvious 
that,  in  consequence  of  the  rule  requiring  a  good  root 
of  title,  a  vendor  may  have  to  go  back  more  than  forty 
years,  if  he  wish  to  commence  his  abstract  with  a 
document,  which  shall  be  free  from  objection  (b). 


Before  the  year  1875,  the  rule  was  that  the  title  Sixty  years' 

title  fern 
required. 


might  be  required  to  be  shown  for  sixty  years,  in  all  *'*^®  ^^^^^  ^ 


cases  where  forty  years'  title  can  now  be  called  for  (c) 
The  origin  of  this  rule  is  sometimes  attributed  to  the 
fact  that  under  the  Statutes  of  Limitation  applicable 
to  the  old  real  and  mixed  actions  (d)  nothing  less  than 
sixty  years'  possession  would  bar  adverse  claims  to  the 


(y)  1  Wins.  V.  &  P.  97,  101, 
399,  2nd  ed. 

(2)  See  1  Wnis.  V.  &  P.  lOG  sq. 
2nd  ed. 

(a)  See  Parr  v.  Lovegrove,  4 
Drew.  170. 

(b)  Be  Cox  d:  Neve's  Contract, 
1891,  2  Ch.  109,  117,  118.  Asa 
rule,  the  purchaser  now  has  no 
right  to  inquire  into  or  require 
evidence  of,  or  object  lo  the  title 
prior  to  the  time  fixed,  by  tlic 


contract  or  by  law,  for  tiic  coui- 
mcncenient  of  title  :  but  to  this 
rule  there  are  several  iinportont 
exceptions  ;  see  stat.  44  &  45 
\'ict.  c.  41,  s.  3,  sub-s.  3  ;  1  Wnis. 
V.  &  P.  192.'>7..2nd  etl.  ;  Kotting- 
h(i»i.  I'atriit  Brick  <{•  Tile  Co.  v. 
Biilhr,  1()  Q.   H.  1).  778. 

(c)  Sug.  A'.  &  P.  3tir)  sq.,  407; 
Cooper  v.  Kincrij,  1  Ph.  388. 

{<!)  Sec  ante,  p.  503,  n.  («)■ 
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land  (e).  But  even  sixty  years'  possession  will  not 
necessarily  give  a  sure  title  to  land,  as  against  all  the 
world  ;  for  if  the  land  had  been  limited  for  an  estate 
tail  or  for  life,  the  right  of  the  reversioner  or  remainder- 
man to  enter  into  possession  would  not  accrue  till 
after  the  determination  of  the  particular  estate  (/); 
and  under  the  present  (g)  as  well  as  the  old  (h)  Statutes 
of  Limitation,  circumstances  might  occur  to  render 
possible  the  recovery  of  land  by  a  reversioner  or  re- 
mainderman more  than  sixty  years  after  the  disposses- 
sion of  the  tenant  in  tail  or  for  life.  Another  reason 
is  accordingly  given  for  the  rule  ;  namely,  that  the  term 
of  sixty  years  corresponds  with  the  ordinary  duration  of 
human  life,  and  inquiry  into  the  title  for  the  duration 
of  an  ordinary  lifetime  affords  some  safeguard  against 
the  existence  of  the  adverse  claims,  which  might  not 
have  accrued  until  the  death  of  a  particular  tenant  (■/'). 
The  period  of  sixty  years  was  reduced  to  fort}'  by  the 
Vendor  and  Purchaser  Act,  1874  (k),  on  no  other  ground, 
apparently,  than  that  in  practice  purchasers  were 
generally  found  wilhng  to  accept  a  forty  3'-ears'  title. 

Sale  of  land  It  is  not  necessary  for  a  vendor  of  land  to  show 

cumSance,?' *hat  he  is  himself  absolutely  entitled  to  the  whole 
estate  contracted  to  be  sold  ;  a  good  title  will  have  been 
shown  if  it  appear  that  the  vendor  has  a  power  or  an 
equitable  interest  enabhng  him,  as  of  his  own  right, 
to  procure  the  conveyance  of  that  estate  to  the  pur- 
chaser (Z).      If  any  other  persons,  besides  the  vendor, 

(e)  See  stat.  32  Hen.  VIII.  c.  s.     1.     Li    the    same    way    the 

2  ;    3  Black.  Comm.   193 — 196  ;  further    restrictions    on    a    pur- 

Sug.  V.  &  P.  365.  chaser's    rights    made    bv    the 

if  )  Ante, -pp.  331,34:1— 350.  Convej-ancing    Act,    1881' (stat. 

(g)  Ante,  pp.  593—598.  44  &  45  Vict.  c.  41,  s.  3  ;    ante, 

(h)  See  Sug.  V.  &  P.  609,  11th  pp.    604—606),   appear   to  have 

ed.,  366, 14th  ed.  ;  1  Prest.  Abst.  been    mtroduced    because    pur- 

20—22,  2nd  ed.  chasers  commonly  submitted  to 

(i)  See  Mr.   Brodie's  opinion,  like  restrictions  bj' express  agree- 

1    Hayes's   Conveyancing,    564 ;  ment ;     .see    Wms.    Conv.    Stat. 

1  Ph.  389.  '  29  sq. 

(k)  Stat.  37  &  38  \'ict.  c.  78,  (?)  See  8  Yes.  436  ;   Toivnsend 
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be  interested  in  the  land  sold,  the  abstract  of  title  will 
of  course  disclose  their  names  and  the  nature  of  their 
interests.    And  if  the  vendor  desire  to  complete  the  lucum- 
sale  without  resorting  to  the  aid  of  the  Court,  the  con-  must^concnr 
currence  of  all  these  parties  must  be  obtained  by  him,  J"  convey- 
in  order  that  an  unincumbered  estate,  in  fee  simple  or  ' 
otherwise  as  contracted  for,  may  be  conveyed  to  the 
purchaser.     Thus,  if  the  lands  be  in  mortgage,  _tha_ 
mortgagee  must  be  paid  off  out  of  the  purchase-mouey,- 
anttliiust  j(5in"to  reHnquish  his  security  and^  ^jQiLYfiy 
the~Iegal  estate  (m).     If  the  widow  of  any  previous 
owner  is  entitled  to  dower  out  of  the  lands  {n),  she 
must  concur  in  the  conveyance  ;   if  the  lands  are  sub- 
ject to  a  rent-charge  (o),  the  person  entitled  thereto 
must  join  to  release  the  lands  from  his  charge.     In 
the  absence  of  stipulation  to  the  contrary,  the  expense  Expense 
of  the  concurrence  in  the  conveyance  to  the  purchaser     ^^*^°  ' 
of  all  necessary  parties,  other  than  the  vendor,  must 
be  paid  by  the  vendor  (p).     Under  the  Conveyancing  payment 
Act,  1881  (a),  upon  the  sale  of  land  subject  to  anv  "'*i?  9^Y^  ""^ 

'  \y'       r  J  ^'    sutticient  to 

mortgage,  lien  or  charge,  whether  of  a  capital  or  an  provide  for  in - 

annual  sum,  the  Court  has  power  to  allow  payment  *^"'"  "'"^'^®- 

into  Court  of  a  sum  of  money  sufficient  to  provide  for 

the  amount  charged  on  the  land  and  future  costs,  and 

thereupon  to  declare  the  land  to  be  freed  from  the 

charge,  and  to  make  any  order  for  conveyance,  or 

vesting  order,  proper  for  giving  effect  to  the  sale.    This 

enables  a  vendor  to  procure  land,  which  is  subject  to 

mortgages  or  charges,  to  be  conveyed  to  the  purchaser 

for  an  unincumbered  estate,  without  the  concurrence 

of  the  incumbrancers.     If  the  land  sold  be  charged 

V.  Champernoivti,  1  Y.  &  J.  4-19  ;  (o)  Ante,  pp.  437  aq. 

Sug.    V.    &    P.    217,    218,    349,  (p)  Sug.  V.  &  P.  557,  558,  5()l  ; 

423 — i25 ;     1    Wnis.    V.    &    P.  1   Davidson,  Pree.   Conv.  570 — 

1G4   sq.,   2nd    ed.  ;     Breiver    v.  572,  612,  4th  ed.  ;    1  Wins.  V.  & 

Jiroculwood,  22  C\x.  D.  105,  109  ;  P.  34,  47,  019—021,  734,  2nd  ed. 

lie    Bryant    and    BarniwjJumi's  (q)  Stat.  44  «fe  45  Vict.  e.  41, 

Contract,  44  Ch.  D.  218.  s.  5  (see  s.  2  (vii.)).  amended  by 

(to)  Ante,  p.  503.  1  <.*^-  2  (ie...  V.  c.  37,  s.  I. 


(«)  Ante,  pp.  326  sq. 
\V.R.P 


:5!) 
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Dratli  duties,  with  succGSsion  01'  estate  duty  (r),  or  wil  li  any  increment 

loVod^laml      value  (luty  payn.l)]o  on  a  doatli  (.s),  or  if  any  undeveloped 

(hii.y  unpaid.    ]n,nd  duty  is  paya])l()  in  respect  of  tlio  property  (<),  the 

duty  must  be  paid  before  completion  of  the  purchase. 

Proof  of  title        On  every  mortgage  of  land,  the  title  is  investigated 

OH  mortgage.   •      ,■,  i     /   n        <■       j  • 

m  the  same  manner  as  upon  a  sale  [uj  ;  lor  to  acqmre 
a  good  marketable  title  is  of  even  greater  importance 
to  a  mortgagee,  who  only  wants  security  for  his  money, 
than  to  a  pui'chaser,  who  may  buy  for  occupation.  A 
Good  market-  good  marketable  title  is  one,  which  will  enable  the  party 
acquiring  it  to  sell  the  property  without  the  necessity 
of  making  special  conditions  of  sale  restrictive  of  the 
purchaser's  rights.  As  we  have  seen,  a  mortgagee's 
power  of  sale  affords  the  best  means  of  realising  his 
security  (x)  ;  and  he  cannot  safely  accept  a  title,  which 
is  at  all  likely  to  hamper  the  exercise  of  his  most 
efficient  remedy.  Here  it  may  be  pointed  out  that 
the  relation  of  intended  mortgagor  and  mortgagee  is 
very  different  from  that  of  vendor  and  purchaser.  A 
vendor  and  purchaser  of  land  are  parties  to  a  contract, 
which  may  be  decreed  to  be  specifically  enforced,  at 
the  instance  of  either  of  them,  under  the  equitable 
jurisdiction  of  the  Court  (y).  Hence  their  respective 
rights  are  strictly  defined  from  the  moment  they  have 
signed  the  contract  for  sale  (z).  But  it  is  not  usual 
for  mortgagees  to  bind  themselves  by  contract  in  con- 
templation of  making  a  loan  on  real  security  (a)  ;  and 
even  if  they  were  to  do  so,  the  Court  will  not  specifically 
enforce  an  agreement  to  lend  or  borrow  money  {b). 

(r)  Ante,   pp.    245,   266—270,  (v)  See  Wms.  V.  &  P.  i.  37, 

425,    426;    see  2  Wms.  V.  &  P.  ii.  1091  sq.,  2nded.;  ante,  p.  166, 

1283—1289, 1307—1313,  2nd  ed.  n.  (e). 

(s)  Ante,  pp.  245,  270.  (z)  See  ante,  pp.  186,  190,  570. 

{t)  See   Stat.     10    Edw.    VII.  (a)  Davidson  Prec.  Conv.  Vol. 

c.   8,  ss.    16—19,  41  ;    Alien   v.  II.  Part  I.  p.  104,  n.  {a),  4th  ed. 

Inland  Revenue  Commrs.,  1913,  (b)  Rogers  v.  ChaUis,  27  Beav. 

W.N.  376;  1  Wms.  V.  &  P.  713  175;     SicM   v.    Mosenihal,    30 

and  n.  (p).  2nd  ed.  Beav.  371  ;    South  African  Ter- 

{ii)  See  1  Wms.  V.  &  P.  498  sq.  ritories,  Ltd.  v.  Wallington,  1898, 

2nd  ed.  A.  0.  309. 

(x)  Ante,  p.  571. 
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Upon  a  contract  to  grant  a  lease  for  a  term  of  years,  Ti-oof  of  title 
llio  rulo  formerly  was  that  the  intended  lessor  might  grant  lease, 
bo  called  upon  to  show  a  good  title,  the  grant  of  a  lease 
being  regarded  as  equivalent  in  this  respect,  to  the 
sale   of   a    leasehold   interest  (c).    But   now,    in    the 
absence  of  stipulation  to  the  contrary,  the  intended 
lessee  has  no  right,  under  such  a  contract,  to  call  for 
the  title  to  the  freehold  {d).    Upon  a  contract  for  an  Contract  for 
underlease,  however,  the  proposed  lessee  still  has  the  fgasT     " 
right  to  call  for  an  abstract  and  production  of  the 
lease,  under  which  his  intending  lessor  holds,  and  of 
the  subsequent  or  the  last  forty  years'  title  thereunder, 
in  the  same  manner  as  if  he  had  contracted  to  buy  the 
lease  (e).     But  he  has  now  no  right,  in  the  absence  of 
stipulation  tolliFconitary,  to  c¥lt1tor41»e- titlp-to^any  ) 

lea^ehaldreversion  expectant  on  any  lease,  under  which         \ 
MS^Toposed  lessor  holds  ( / ) .    The  covenants  and  con-  ♦ 

ditibns,  which  can  be  required  to  be  inserted  in  a  lease, 
in  the  absence  of  special  stipulation,  have  already  been 
referred  to  (g). 

On  the  completion  of  any  sale  or  mortgage  of  land,  Title-deeds, 
the  purchaser  or  mortgagee  becomes  entitled  to  all 
documents  of  title,  which  relate  exclusively   to  the 
property  dealt  with  (li)  ;   and  these  are  always  handed 
over  to  him.     The  possession  of  the  title-deeds  is  of  Importanco 
the  greatest  importance  ;    for  if  the  deeds  were  not  posseTssion. 
required  to  bo  delivered,  it  is  evident  that  property 
might  be  sold  or  mortgaged  over  and  over  again  to 
different  persons,  without  much  risk  of  discovery.     The 
only  guarantee,  for  instance,  which  a  purchaser  has 
that  the  lands  he  contracts  to  purchase  have  not  been 

(c)  Roper  v.  Coomhes,  G  B.  &  C.  (/ )  Stat.  44  &  45  Vict.  c.  41, 
534  ;    Sug.  V.  &  r.  3(i7,  n.  (1)  ;       .s.  13. 

Stra7iks  v.  St.  John,  L.  R.  2  C.  P.  (7)  Ank,  p.  521,  n.  (/j). 

376.  (/()  Sag.  V.  &  P.  407,  4:{3  ;   lie 

(d)  Stat.  37  &  38  Vict.  c.  78,  Dtdlu/  d-  Je-fson's  Contract,  18!»S. 
6.2;  Jones  v.  irn//s,  43  til.  1).  I  Ch.  419;  1  Wins.  V.  &  P. 
574.  47,  080  sq.,  2nd  od. 

(e)  Ante,  p.  GUC. 


r.i2 
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mortgaged,  is  that  tlie  deeds  are  in  the  possession  of 
Kogistrafion.  the  vendor.  It  is  true  that  in  the  counties  of  Middle- 
sex and  York,  registries  have  been  eslablished,  a  search 
in  which  will  lead  to  the  detection  of  all  dealings  wuth 
iilu!  pi'operty  (?!)  ;  but  these  registries,  though  existing 
in  Scotland  and  Ireland,  do  not  extend  to  the  remain- 
ing counties  of  England  or  to  Wales,  Generally  speak- 
ing, therefore,  the  possession  of  the  deeds  is  all  that  a 
purchaser  has  to  depend  on  :  in  most  cases,  this  pro- 
tection, coupled  with  an  examination  of  the  title  they 
disclose,  is  found  to  be  sufficient :  but  there  are  certain 
circumstances  in  which  the  possession  of  the  deeds  can 
Possession  of  afford  no  security.     Thus  the  possession  of  the  deeds 

deeds  no  safe-  •  p  ^  •      •  •-  >      i 

guard  ao-ainst  ^^  ^^  Safeguard  agamst  an  annuity  or  rent-charge  pay- 

a  rent-charge;  Q^\y\Q  out  of  the  lands  ;  for  the  grantee  of  a  rent-charge 

nor  against     has  no  right  to  the  deeds  (/.;).     So  the  possession  of  the 

bein^  tenant   deeds,  showing  the  conveyance  to  the  vendor  of  an 

for  life  only,    estate  in  fee  simple,  is  no  guarantee  that  the  vendor  is 

not  now  actually  seised  only  of  a  hfe  estate  ;  for,  since 

he  acquired  the  property,  he  may,  very  possibly,  have 

married  ;    and  on  his  marriage  he  may  have  settled 

the  lands  on  himself  for  his  life,  with  remainder  to 

his  children.     Being  then  tenant  for  life,  he  will,  like 

every  other  tenant  for  life,  be  entitled  to  the  custody  of 

the  deeds  (Z)  ;    and  if  he  should  be  fraudulent  enough 


(i)  See  ante,  pp.  215,  586. 

(k)  The  late  author  once  met 
with  an  instance  m  which  lands 
were,  from  pure  inadvertence, 
sold  as  free  from  incumbrance, 
when  in  fact  they  were  subject 
to  a  rent-charge,  which  had  been 
granted  by  the  vendor  on  his 
marriage  to  secure  the  payment 
of  the  premiums  of  a  policy  of 
insurance  on  his  life.  The  mar- 
riage settlement  was,  as  usual, 
prepared  by  the  solicitor  for  the 
wife  ;  and  the  vendor's  sohcitor, 
who  conducted  the  sale,  but  had 
never  seen  the  settlement,  was 
not  aware  that  any  charge  had 
been  made  on  the  lands.     The 


vendor,  a  person  of  the  highest 
respectability,  was,  as  often  hap- 
pens, ignorant  of  the  legal  effect 
of  the  settlement  he  had  signed. 
The  charge  was  fortunately  dis- 
covered by  accident  shortly  be- 
fore the  completion  of  the  sale. 

(I)  Sug.  Vend.  &  Pur.  445, 
n.  (1);  Leathes  v.  Leaihes,  5 
Ch.  D.  221.  Even  an  equitable 
tenant  for  life  has  been  declared 
entitled  to  the  custody  of  the 
title-deeds  ;  Be  Burnaby^s  Settled 
Estates,  42  Ch.  D.  621  ;  Be 
Wythes,  1893,  2  Ch.  369;  see 
Be  Newen,  1894,  2  Ch.  297  ;  Be 
BichanJson,  1900,  2  Ch.  778 ;  Be 
Money  Kyrle's  Settlement,  ib.  839. 


OF    TITLE. 


613 


to  suppress  the  settlement,  he  might  make  a  convey- 
ance from  himself,  as  though  seised  in  fee,  deducing 
a  good  title,  and  handing  over  the  deeds  ;  but  the 
purchaser,  having  actually  acquired  by  his  purchase 
nothing  more  than  the  life  interest  of  the  vendor, 
would  be  liable,  on  his  decease,  to  be  turned  out  of  pos- 
session by  his  children ;  for,  as  marriage  is  a  valuable 
consideration,  a  settlement  then  made  cannot  and  never 
could  {m)  be  set  aside  by  a  subsequent  sale  made  by 
the  settlor.  Against  such  a  fraud  as  this  the  registration 
of  deeds  seems  the  only  protection.  In  some  cases, 
also,  persons  are  entitled  to  an  interest,  which  they 
would  hke  to  sell,  but  are  prevented  from  not  having 
any  deeds  to  hand  over.  Thus,  if  lands  be  settled  on  cifticulty  in 
A.  for  his  life,  with  remainder  to  B.  in  fee,  A.  during  ^*^^ ''^^^,  .  ^ 

'  '  "  reversion,  lor 

his  life  will  be  entitled  to  the  deeds  ;   and  B.  will  find  want  of 
great   difficulty  in  disposing  of  his  reversion  at   an  j^^^*  ^.p^^ious 
adequate  price  ;   because,  having  no  deeds  to  give  up,  sale  has  been 
he  has  no  means  of  satisfying  a  purchaser  that  the 
reversion  has  not  previously  been  sold  or  mortgaged 
to  some  other  person.     If,  therefore,  B.'s  necessities 
should  oblige  him  to  sell,  he  will  find  the  want  of  a 
registry  for  deeds  the  cause  of  a  considerable  deduction 
in  the  price  he  can  obtain.     It  may  here  be  remarked,  Sale  of 
that  as  few  people  would  sell  a  reversion  unless  they  reversions, 
were  in  difficulties,  equity,  whenever  a  reversion  was 
sold,  threw  upon  the  purchaser  the  onus  of  showing 
jthat  he  gave  the  fair  market  price  for  it  (w).     But  it  Ncwcnact- 
'  is  now  provided  that  no  purchase,  made  bond  fide,  and  "^®"*' 

without  fraud  or  unfair  dealing,  of  any  reversionary 
I  interest  in  real  or  personal  estate  shall  hereafter  be 
opened  or  sot  aside  merely  on  the  ground  of  under- 
value (o). 

(to)  Sec  ante,  pp.  78,  79.  (o)  SUit.   31    Vict.  c.  4.      Sec 

(7i)  Lord  Aldbowugh  v.  Tn/r,  7  Lord  Aijksjord  v.  Morris,  L.  K. 

01.  &  Fin.  43G  ;  Davies  v.  Cooper.  8  Ch.  484  ;    O'liorkc  v.  BoUiuj- 

5  My.  &  Cr.  270  ;   Sug.  \.  &  P.  broke,  2  App.  Cas.  814  ;  Fry  v. 

278  ;    Edwards  v.  Burt.  2  l)e  (\.  Lane,  40  Cli.  D.  Ill 2. 

M.  &  G.  55. 
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]\lurlgagur 
cuuld  not  in- 
spect deeds 
in  possession 
of  mortgage 
except  by 
consent. 

New  enact- 
ment. 


Again,  if  lands  arc  subject  to  any  mortgage  made 
before  the  year  1882,  there  may  be  a  difficulty  in  deal- 
ing with  them  on  account  of  the  absence  of  title-deeds. 
Eor  a  mortgagee  under  such  a  mortgage  who  has 
possession  of  the  title-deeds,  cannot  as  a  rule  be  com- 
pelled to  produce  them  for  inspection,  without  being 
paid  off  {p).  With  regard,  however,  to  mortgages  made 
after  the  year  1881,  it  is  enacted  by  a  section  of  the 
Conveyancing  Act,  1881  {q),  which  has  effect  not- 
withstanding any  stipulation  to  the  contrary,  that  a 
mortgagor,  as  long  as  his  right  to  redeem  subsists, 
shall,  by  virtue  of  that  Act,  be  entitled,  at  his  own  cost, 
to  inspect  and  make  copies  or  abstracts  of  or  extracts 
from  the  documents  of  title  relating  to  the  mortgaged 
property  in  the  custody  or  power  of  the  mortgagee. 


Title-deeds 
relating  to 
other  land. 


Where  the  documents  of  title  relate,  not  only  to  the 
land  sold,  but  also  to  other  property,  which  the  vendor 
retains,  he  is  entitled  to  retain  the  documents  (r) . 
Where  the  title-deeds  carmot  be  dehvered  over  to  a 
purchaser,  he  is  entitled  to  require  the  vendor  to  give 
Acknowledg-  or  procure  him  a  statutory  written  acknowledgment  of 
ment  of  right  j^jg  right  to  their  production,  and  to  delivery  of  copies 


of  documents,  thereof  (s).     When  such  an  acknowledgment  is  given 

(p)  Chichester  v.  Marquis  of 
Donegall,  L.  R.  5  Ch.  497  ;  Sug. 
V.  &  P.  435,  445.  See  1  Wms. 
V.  &  P.  125,  2nd  ed.  ;  Davidson, 
Prec.  Conv.  Vol.  II.,  Part  II.,  p. 
251,  4th  ed. 

{q)  Stat.  44  &  45  Vict.  c.  41, 
s.  16. 


(r)  Stat.  37  &  38  Vict.  c.  78, 
s.  2  ;  see  1  Wms.  V.  &  P.  47, 
681,  2nd  ed.  This  rule  does  not 
apply  to  the  case  of  a  mortgage, 
as  to  which  see  Davidson,  Prec. 
Conv.  Vol.  II.  Part  II.  238  sq., 
253,  4th  ed. 


Attested 
copies. 


(s)  In  such  cases  the  purchaser  was  formerly  entitled  to  a  covenant 
for  production  of  the  title-deeds  ;  but  now  any  liabihty  to  give  such 
a  covenant  will  be  satisfied  by  the  statutory  acknowledgment.  The 
purchaser  was  also  entitled  to  require  attested  copies  to  be  furnished 
to  him,  at  the  vendor's  expense,  of  any  documents  of  which  he  was 
entitled  to  a  covenant  for  production,  except  instruments  on  record. 
But,  though  he  is  still  entitled  to  have  such  attested  copies,  the  rule 
now  is  that  he  m;ist  bear  the  expense  of  them  himself.  The  statutory' 
acknowledgment  must  also  be  prepared  at  the  purchaser's  expense, 
but  the  vendor  must  bear  the  expense  of  the  perusal  and  execution 
thereof  on  behalf  of  and  by  himself  and  all  necessary  parties  other 
than  the  purchaser.  A  purchaser  is  entitled  to  the  statutory  acknow- 
ledgment in  respect  of  all  such  documents,  not  delivered  to  him,  as 
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by  a  person,  who  retains  possession  of  documents,  it 
has  the  effect  provided  in  the  9th  section  of  the  Con- 
veyancing Act,  1881  (t)  ;  which  is,  shortly,  to  impose 
on  every  possessor  of  the  documents,  during  such  time 
only  as  they  remam  in  his  possession  or  control,  an 
obHgation  to  produce  them  whenever  reasonably  re- 
quired for  provmg  or  supporting  the  title  of  any 
person  entitled  to  the  benefit  of  the  acknowledgment, 
and  to  deliver  to  him  true  copies  of  or  extracts  from 
them.  This  obligation  will  be  enforceable  by,  but  at 
the  expense  of,  the  person  to  whom'  the  acknowledg- 
ment is  given,  or  any  person,  not  being  a  lessee  at  a 
rent,  having  or  claiming  any  estate,  interest,  or  right 
through  or  under  him,  or  otherwise  becoming  through 
or  under  him  interested  in  or  affected  by  the  terms  of 
any  of  the  documents.  The  statutory  acknowledg- 
ment does  not  confer  any  right  to  damages  for  loss  or 
destruction  of,  or  injury  to  the  documents  to  which  it 
relates  (w).  But,  under  the  same  9th  section  of  the  Undertaking 
Conveyancing  Act,  1881,  if  a  person  retaining  posses- ^^^^^^^^  ^^ 
sion  of  documents  gives  to  another  a  written  under-  documents, 
taking  for  safe  custody  thereof,  that  will  impose  on 
every  possessor  of  the  documents,  so  long  as  he  has 
possession  or  control  of  them,  an  obhgation  to  keep 
them  safe,  whole,  uncancelled,  and  undefaced,  unless 
prevented  from  doing  so  by  fire  or  other  inevitable 
accident  {x).  A  purchaser  entitled  to  require  a  statu- 
tory acknowledgment    for    production    of    documents 

arc  ncccysary  to  make  a  good  title  accurdiiig  to  llu-  coiitnut  ;  except 
docunjents  in  public  or  official  custody  aud  otlnr  (locumciit.s  (not 
being  in  the  vcndcn's  possession  or  power),  of  wliidi  the  purcliaser 
can  obtain  good  evidence  himsi-If,  as  deeds  (if  barjiaiii  and  sale  eiuolU'd 
or  copies  of  court  roll.  >Se(^  C'oo/k;-  v.  Emcri/,  I  IMi.  iJSS  ;  Sug.  \'.  &  I'. 
34,  44G— 450,  453  ;  stats.  37  &  3S  \'iet.  c.  78,  s.  2  ;  44  &  45  Viet.  e.  41, 
ss.  3  (sub-s.  0),  9  (sub-s.  8) ;   1  Wins.  V.  &  P.  47,  48,  084  sq.,  2ud  ed. 

(0  Stat.  44  &  45  Vict.  c.  41.  n.  (r). 
A  statutory    acknowledgment,*  (u)  Stat.  44  &  45  Viet.  c.   II,  ♦  Stamp  on 

unless  given  bj-  deed,  appears  to  s.  !),  sul)-s.  U.  arkiiowloJg- 

require   the   same  stamp  as  an  (.c)  Stat.  44  &  45  \'ict.  c.  41,  nient. 

agreement;     see    ante,    p.    li)l,  s.  9,  sub-s.  !•. 
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would  appear  to  be  also  entitled,  as  a  rule,  to  require 
an  undertaking  for  their  safe  custody  (?/).     So   that    I 
a  vendor,  who  desires  to   limit   his  liabiHty  to  that    I 
imposed  by  the  statutory  acknowledgment,  should  be    ? 
careful   to  stipulate   expressly   that  he  will  give  no    \ 
undertaking  for  the  safe  custody  of  any  documents    i 
retained.     Such  a  stipulation  is  usually  made  on  sales    I 
by  trustees.     An  acknowledgment  of  right  to  produc- 
tion of  title-deeds,  to  take  effect  under  the  statute, 
must  be  given  by  the  person  who  retains  possession  of 
the  deeds  ;  and  this  will  not  necessarily  be  the  vendor. 
Thus  if  part  of  an  estate  in  mortgage  be  sold  by  the 
mortgagor  with   the   concurrence  of   the   mortgagee, 
the  latter  will  be  the  person  who  retains  possession  of 
the  title-deeds  [z).     In  this  case  therefore  the  vendor,     i 
to  satisfy  his  liabiHty  to  the  purchaser  {a),  must,  if  he 
can,  procure  the  statutory  acknowledgment  to  be  given 
by  the  mortgagee  (&).     But  it  will  be  no  objection  to 
the  title,  that  the  vendor  is  unable  to  procure  for  the 
purchaser  a  statutory  acknowledgment  from  the  person 
in  possession  of  the  title-deeds,  if  the  purchaser  will    i 
have  an  equitable  right  to  their  production  indepen- 
dently of  any  acknowledgment  (c).     It  appears  that, 
when  part  of  an  estate  is  sold  and  the  vendor  retains 
the  title-deeds,  the  purchaser  will  have  an  equitable 
right  to  their  production  in  proof  of  his  title,  without 
any  express  agreement  therefor  {d). 

[y)  The  common  form  of  the  before  1882,  a  covenant  for  pro- 
covenant  for  production  of  title-  duction  of  the  title-deeds  should 
deeds  in  use  before  1882  (nnfe,  p.  have  been  entered  mto  by  the 
614,  n.  («)),  included  a  covenant  person  entitled  to  their  possession 
for  safe  custody.  And  the  statu-  in  respect  of  the  legal  estate  in 
tory  imdertaking  -will  now  satisfy  the  land  ;  see  Sug.  V.  &  P.  453 
any  liabiHty  to  give  a  covenant  and  n.  (1) ;  1  Dart,  V.  &  P.  554, 
for  safe  custody  of  documents.  556,  5th  ed.  ;  1  Davidson,  Prec. 
See  1  Davidson,' Prec.  Con  v.  222,  Con  v.  590,  591,  4th  ed. 
4th  ed.  ;  Stat.  44  &  45  Vict.  c.  41,  (c)  Stat.  37  &  38  Vict.  c.  78, 
s.  9,  sub-s.  11  ;  1  Wms.  V.  &  P.  s.  2. 
689—693,  2nd  ed.  {d)  Fain  v.  Ayers,  2  S.  &  S. 

(2)  Seeo?!<e,  p.  611.  533,   535;    Sug.   V.   &   P.   445, 

(a)  Ante,  p.  614.  n.  (1),  453,  n.  (1) ;  1  Wms.  V.  &  P. 

{b)  See  1  Wms.  V.  &  P.  689—  688,  689,  2nd  ed. 
092,  2nd  ed.     Under  the  practice 


OF    TITLE.  617 

When  the  lands  sold  or  to  be  mortgaged  are  situated  Search  iu 
in  either  of  the  counties  of  Middlesex  or  York,  search  and  Yorkshire 
is  made  in  the  registries  estabhshed  for  those  counties,  registries. 
to  discover  if  there  be  any  registered  assurance  affect- 
ing the  lands,  which  has  not  been  disclosed  by  the 
abstract  (c)  ;    and  a  memorial  of  the  conveyance  is  of 
course  duly  registered  as  soon  as  possible  after  its 
execution.     As  to  lands  in  all  other  counties  also,  there 
are  certain  matters  affecting  the  title,  of  which  every 
purchaser  can  readily  obtain  information.     Thus,  if 
any  estate  tail  has  existed  in  the  lands,  the  purchaser 
can  always  learn  whether  or  not  it  has  been  barred  ; 
for  the  records  of  all  fines  and  recoveries,  by  which  Search  for 
the  bar  was  formerly  effected  (/),  are  preserved  in  the  ^"\^es^!uid 
PubHc  Record  Office  {g)  ;    and  the  deeds,  which  have  discntaihiig 
been  substituted  for  those  assurances,  were  required 
to  be  enrolled,  formerly  in  the  Court  of  Chancery  (/t), 
and  since  the  year  1879  in  the  Central  Office  of  the 
Supreme  Com-t  (i).     Conveyances  executed  by  married  Deeds 
women  under  the  provisions  of  the  Fines  and  -Re- 'll^arripl^*' 
coveries  Act  before  the  year  1883  can  also  be  discovered  -^vomen  before 
by  a  search  in  the  index  of  the  certificates  of  the 
acknowledgment  of  such  deeds  {k),  which  is  now  kept 
at  the  same  Central  Office  (Z).    So  we  have  seen  that  Search  for 
search  is  always  made  in  the  register  of  writs  and  orders  affect- 
orders  affecting  land,  in  order  to  discover  if  the  land  i"S  l''^'^^'  ^^^ 

°  lis  pendens. 

(e)  Ante,    pp.    212,    586.     By  fines  and  recoveries  in  Wales  and 

stat.   47   &   48   Vict.   c.   54,   .ss.  Cheshire,  see  stat.  5  &  G  Vict. 

20 — 23,  31,  provi,sion  is  made  fur  c.  32. 

official  .search  *  in  the  Yorkshire  (/)  Stat.  42  &  43  Vict.  c.  78, 

registers,    and    the    i.ssuc    of    a  s.  5 ;    R.  S.  C.  1883,  Ord.  LXI. 

certificate  of  the  result  of  such  r.  9.     An  oflicial  search  *  for  such  *  Official 

a  search.     Like  provision  as  to  deeds  may  now  be  directed  to  In?  searclics. 

Middlesex  is  made  l)y  the  Rules  made,   and  a   ccrtirioute   of   tiio 

under  the  Land  Registry  (.Middle-  result  obtained  ;  ( »nl.  LXI.  r.  23. 

sex  Deeds)  Act,   J891  ;    AV.   N.  (X)  See  anlc,  p.  31(iand  n.  (c). 

13th  Feb.  1892,  and  22nd  March,  (/)  *  An  official  .search  f<jr  such 

1913.  conveyances  may  Ix^  directed  to 

(/)  Ante,  pp.  97 — 101.  I)e  made,  and  a  certificate  of  the 

(g)  Estabhshed  by  stat.  1  &  2  result  obtAiued  ;    sea  stat.  45  <fc 

Vict.  c.  94.  4()  \'ict.  c.  39.  ss.  2,  7  ;   R.  S.  V. 

(h)  Ante,  pp.  99,  100.     As  to  1883,  Ord.  LXI.  r.  23. 
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iSuaroli  for  j 
life  auuuitios, 


Search  for 
land  charges. 


Search  iii 
Court  Rolls. 


Search  for 
registration 
of  title. 


has  been  taken  in  execution  {m) ;  also  for  registered 
pending  actions,  by  which  the  purchaser  or  mortgagee 
would  be  bound  (/i).  It  is  also  usual  to  search  the 
register  of  life  annuities  granted  (otherwise  than  by 
marriage  settlement  or  will)  after  the  25th  of  April, 
1855  (o).  But  we  have  seen  (j))  that  since  the  com- 
mencement of  the  Land  Charges  Act,  1900,  it  is  no 
longer  necessary  to  search  for  judgments.  Crown  debts, 
or  Crown  process  of  execution.  On  a  sale  or  mortgage 
of  agricultural  land,  it  is  desirable  to  search  for  land 
charges  affecting  the  same  and  registered  under  the 
Land  Charges  Act  of  1888  (q)  ;  and  also  for  land  im- 
provement charges  not  so  registered  (r).  On  the  sale 
or  mortgage  of  copyholds,  the  Court  EoUs  are  always 
searched  (s).  By  inspection  of  the  Index  Map  at 
the  office  of  Land  Eegistry  it  may  be  ascertained 
whether  the  title  to  any  particular  piece  of  land  has 
been  registered  under  the  Land  Transfer  Acts,  1875 
and  1897  (t)  ;  and  this  search,  together  with  a  search 
in  the  list  of  pending  applications,  should  certainly  be 
made  on  the  sale  or  mortgage  of  any  land  asserted 
not  to  have  been  registered  but  situate  in  a  district 
where    registration    is    compulsory  (m).    Lastly,    the 


(m)  Ante,  pp.  277,  299. 

(n)  Ante,  p.  298. 

(o)  Ante,-p.i37.  Life  annuities, 
which  may  have  been  charged 
on  the  land  for  money  or  money's 
worth  prior  to  the  10th  of  August, 
1854,  may  generally  be  discovered 
by  a  search  amongst  the  memo- 
rials of  such  annuities  ;  see  a7ite, 
p.  437,  n.  (h).  The  lands  charged, 
however,  are  not  necessarily 
mentioned  m  the  memorial. 
This  search  must  now  be  made 
in  the  Central  Office  ;  but  at  the 
present  time  it  can  rarely  be 
necessary. 

(p)  Ante,  p.  299. 

iq)  See  ante,  p.  438. 

{)•)  Ante,  p.  126  ;  as  to  these 
searches,  see  Elphiustone  and 
Clark  on   Searches,    109  sq.  ;    1 


Wms.  V.  &  P.  177,  521—523, 
588—593,  2nd  ed.  By  stat. 
55  &  56  Vict.  c.  57,  s.  13, 
premises  within  an  urban  sani- 
tary district  may  be  charged 
with  private  street  improvement 
expenses,  and  the  urban  aiithority 
is  to  keep  a  register  of  such 
charges.  And  these  provisions 
may  apply  to  a  rural  district,  if 
so  directed  by  the  Local  Govern- 
ment Board.  As  to  such  charges, 
see  Stock  v.  MeaJcin,  1900,  1  Ch. 
083. 

(s)  Sug.  V.  &  P.  416  ;  1  Dart, 
V.  &  P.  454,  497,  5th  ed. 

(<)  Stats.  38  &  39  Vict.  c.  87  ; 
60  &  61  Vict.  c.  65  ;  Land  Trans- 
fer Rules,  1903,  Nos.  12,  14. 

(«)  Ante,  pp.  214,  215. 
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bankruptcy  of  any  vendor  or  mortgagor  (x)  may  be  Search  for 

discovered  by  a  search  in  the  records  of  the  Bank-  ^^^i^^^^uptcy ; 

ru^atcy  Courts  ;    it  is  the  duty  of  the  purchaser's  or 

mortgagee's  sohcitor  to  make  such  search,  if  he  has 

any  reason  to  beheve  that  the  vendor  or  mortgagor  is 

or  has  been  in  embarrassed  circumstances  {y)  ;   and  it  and  for  deeds 

is  advisable  to  make  this  search  on  every  purchase  or  men™"^^' 

mortgage.     Similarly,    search    should    also    be    made 

for  any  deed  of  arrangement,  which  may  affect  the 

land  {z).     Searches  are  usually  confined  to  the  period  Practice  as 

which  has  elapsed  from  the  last  purchase  deed, — the  *"  searches. 

search   presumed   to   have   been  made   on   behalf   of 

the  former  purchaser  being  generally  reUed  on  as  a 

sufficient  guarantee  against  latent  incumbrances  prior 

to  that  time  (a). 

The  bulk  of  the  purchase  money  is  never  paid,  Paymeut  of 
on  a  sale  of  land  {h),  nor  is  mortgage  money  usually  purchase  or 
advanced,  until  the  title  has  been  investigated  in  the  moiie"y  on 
manner  described  (c),  and  the  necessary  searches  made.  <^o"^'^3<™^«-"- 
But   if   all   these   enquiries   have   been   satisfactorily 
prosecuted,  the  transaction  is  then  completed  by  con- 
veyance of  the  land  on  the  one  hand,  and  payment  of 
the  consideration  money  on  the  other  (tl).     As  a  rule, 
a  person  bound  to  pay  money  to  another  will  not  be  Payinent  to 
discharged  from  his  liability  by  payment  to  the  other's  ^^"j^^^aeor's 

(x)  Ante,  pp.  282,  283.  made,  and  a  certificate  of  the  solicitor. 

(y)  Cooper  v.   Stephenson,    10  result     obtained.      And     it     is 

Jur.  424,  21  L.  J.  Q.  B.  292.  enacted  that  such  a  certificate 

(z)  Ante,  p.  283  ;   see  1  Wms.  shall  bo  conclusive  in  favour  of 

V.  &  P.  .594—598,  2nd  ed.  a  purchaser.     See  1  Wins.  V.  & 

(«)  AVilliamson  Real  Projicrty,  P.  (104—007,  2nd  ed. 
537,    1st    ed.  ;     405,    ]3th    edi ;  (/j)  On  all  sales  by  auction  ami 

Elphinstone      and      Claric      on  many  private  sales,  a  de])osit  of 

iSearclies,   50,    148,    149;    sec    1  a  certain  percent-a^e  of  the  ])ur- 

VVms.  V.  &  P.  001,  2nd  ed.     *  As  chase  iiKtney  is  made,  on  entering  *  Oflicial 

we  have  seen  {ante,  p.  299, n.  («)),  into  the  contract,  as  a  i,Miarantce  searches, 

in  the  case  of  matters,  wliereof  for    its    due    ])erf(irniancc  ;     .see 

entries  are   required   or  allowed  J/oirr   v.   Siitil/i,  27   Ch.    I).   89  ; 

by   statute    to    be    made    in    the  1  Wms.  \'.  &  P.  2ti,  57.  S7,  2nd 

Central  Office,  or  which  may  be  ed. 
entered   in    the    registers   estab-  (c)  Ante,  ]>.  005. 

lishcd  by  the  Land  Charges  Act  ((/)  See  1  ^Vms.  \'.  &  P.  574  »'/•> 

of  1888,  official  searches  may  be  730  .17.,  2nd  ed. 
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Payment  to 
trustees. 


Trustee's 
receipt  for 
money,  securi 
ties  and  other 


solicitor,  unless  the  solicitor  be  expressly  authorised  to 
receive  the  money  (e).  But  by  the  Conveyancing  Act, 
1881  (/),  where  a  solicitor  produces  a  deed  having 
in  the  body  thereof  or  indorsed  thereon  a  receipt  for 
consideration  money  or  other  consideration,  the  deed 
being  executed  or  the  indorsed  receipt  being  signed 
by  the  person  entitled  to  give  a  receipt  for  that  con- 
sideration, the  deed  shall  be  sufficient  authority  to  the 
person  liable  to  pay  or  give  the  same  for  his  paying  or 
giving  the  same  to  the  solicitor,  without  the  solicitor 
producing  any  other  authority  in  that  behalf.  Formerly 
it  was  a  rule  of  equity,  that  any  person  paying  money 
or  assigning  other  personal  estate  to  a  trustee  thereof 
was  bound  to  see  that  the  same  was  duly  apphed  pur- 
suant to  the  trust,  unless  exempted  from  that  obligation 
by  the  intention  of  the  author  of  the  trusts  ;  which 
intention  might  be  either  expressly  declared  or  im- 
plied from  the  nature  of  the  trusts  (g).  But  it  is  now 
enacted  (/i)  that  the  receipt  in  writing  of  any  trustee 


(e)  See  Wilkinson  v.  Candlish, 
5  Ex.  91  ;  Vinev  v.  CJmplin, 
2  De  G.  &  J.  468,  477,  481; 
Bourdillon  v.  Boche,  27  L.  J.  N.  S. 
Ch.  681  ;  Withington  v.  Tate, 
L.  R.  4  Ch.  288  ;  Ex  parte  Swin- 
hanks,  11  Ch.  D.  525. 

(/)  Stat.  44  &  45  Vict.  c.  41, 
s.  56  ;  see  Kiiig  v.  Smith,  1900, 
2  Ch.  425.  Stat.  56  &  57  Vict. 
c.  53,  s.  17,  replacing  51  &  52 
Vict.  c.  59,  s.  2  (which  altered 
the  law  as  laid  down  in  Re 
Bellaviij  and  Metropolitan  Board 
of  Works,  24  Ch.  D.  387),  now 
enables  trustees  so  to  authorise 
their  solicitor  to  receive  money 
due  to  them  ;  see  Re  Hetling  arid 
Merlon's  contract,  1893,  3  Ch.  269. 

[g]  See  Sug.  V.  &  P.  657  sq.  ; 
Lewin  on  Trusts,  394  sq.,  6th  ed.  ; 
536  sq.,  12th  ed.  It  was  conse- 
quently the  practice  to  insert  in 
aU  instruments  creating  a  trust 
a  clause,  caUed  the  receipt  clause, 
declaring  that  the  receipt  of  the 
trustees  should  discharge  any  per- 
son paying  money  to  them  from 


the  obhgation  so  imposed.  This 
practice  was  discontinued  after 
the  passing  of  Lord  CVanworth's 
Act ;  see  next  note  ;  Davidson, 
Prec.  Conv.  Vol.  III.  Pt.  I.  p.  226, 
Pt.  II.  p.  719,  n.,  3rd  ed. . 

{h)  Stat.  56  &  57  Vict.  c.  53, 
s.  20,  replacing  44  &  45  Vict, 
c.  41,  s.  36,  and  apphing  to 
trusts  created  either  before  or 
after  the  commencement  of  the 
Act.  Also  by  stat.  22  &  23  Vict, 
c.  35,  s.  23,  the  receipt  of  a 
trustee  for  any  purchase  or 
mortgage  inoney  payable  to  him 
is  a  good  discharge,  imless  a 
contrary  intention  be  expressly 
declared  by  the  instrument 
creatmg  the  trusts.  Lord  Cran- 
worth's  Act,  stat.  23  &  24  Vict, 
c.  145,  s.  29,  pro\'ided  that 
trustees'  receipts  should  be  good 
discharges  for  any  money  pay- 
able to  them  :  but  tliis  provision 
applied  only  in  the  case  of  instru- 
ments executed  after  the  Act, 
and  was  repealed  by  stat.  44  & 
45  Vict.  c.  41,  s.  71. 
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for  any  money,  secnrit-ies  or  othei-  personal  property  personal  pro- 
or  effects  payable,  transferable  or  deliverable  to  him  gooddir- 
imder  any  trust  or  power  shall  be  a  sufficient  discharge  cl^arge. 
for  the  same,  and  shall  effectually  exonerate  the  person 
paying,  transferring  or  delivering  the  same  from  seeing 
to  the  application  or  being  answeral)le  for  any  loss  or 
misapplication  thereof. 


Not  only  is  proof  of  title  required  in  modern  dealings  ^ , 
with  land  {%),  but  a  guarantee  of  indemnity,  in  case  the 
title  should  afterwards  prove  defective,  is  also  taken. 
This  guarantee,  however,  does  not  follow  the  form  of 
the  old  warranty,  which  bound  the  warrantor  to  give 
lands  of  equal  value  in  default  of  maintaining  his 
title  [k)  ;  but  it  is  contained  in  certain  covenants  for  Covenants 
title,  as  they  are  termed,  given  by  the  party  conveying  ""^  '  ^' 
the  land  ;  for  breach  of  which  covenants  the  remedy 
is  an  action  for  damages  (Z).  Unlike  the  simple  clause 
of  warranty  in  ancient  days,  modern  covenants  for 
title  were  five  and  are  now  four  in  number.  The  first 
covenant  was,  that  the  vendor  is  seised  in  fee  simple  ; 
the  next,  that  he  has  good  right  to  convey  the  lands  ; 
the  third,  that  they  shall  be  quietly  enjoyed  ;  the 
fourth,  that  they  are  free  from  incumbrances  ;  and 
the  last,  that  the  vendor  and  his  heirs  will  make  any 
further  assurance  for  the  conveyance  of  the  premises 
which  may  reasonably  be  required.  But  during  the 
second  quarter  of  the  last  century,  the  first  covenant 
went  out  of  use,  the  second  being  evidently  quite 
sufficient  without  it.  Covenants  for  title  vary  in  com- 
prehensiveness, according  to  the  circumstances  of  the 
case.  A  vendor  is  not  bound  to  give  absolute  covenants  ciovonants 
for  the  title  to  the  lands  he  sells  (m),  but  is  entitled  to  ^^^^  V\'.'  " 

(i)  Ante,  p.  G04.  Piigc  v.  Midlaiul  liy.  Co.,  1894,  I 

{k)  Ante,  p.  602.  (^h.    11.     See   Wnis.   V.   &   P.   i. 

(/)  Sug.     V.     &    P.     (ilO    sq.;  ().'52«7.,  ii.  ll.S2«/..  2iul  ed. 

Jenkins  V.  Jones,  ^  Q.  ]}.  D.  128;  (m)  Chuixh  v.  lirown,  15  Ws. 

David  V.  Sabin,  IS'Xi,  1  CI).  523  ;  2<;:{.  K)  K.  \i.  71. 
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limit  hifi  rosponsibiliiy  to  the  acts  of  those  who  have 
been  in  possession  since  the  last  sale  of  the  estate  ; 
so  that  if  the  land  should  have  been  purchased  by  his 
father,  and  so  have  descended  to  the  vendor,  or  have 
been  left  to  him  by  his  father's  will,  the  covenants  will 
extend  only  to  the  acts  of  his  father  and  himself  {n)  : 
but  if  the  vendor  should  himself  have  purchased  the 
lands,  he  will  covenant  only  as  to  his  own  acts  (o),  and 
the  purchaser  must  ascertain  by  an  examination  of  the 
previous  title,  that  the  vendor  purchased  what  he  might 
Covenants  for  pj.Qpgj.|y  re-sell.  A  mortgagor,  on  the  other  hand, 
mortgagor,  always  gives  absolute  covenants  for  title  ;  for  those 
who  lend  money  are  accustomed  to  require  every 
Covenants  by  possible  Security  for  its  repayment.  When  a  sale  is 
made  by  trustees,  who  have  no  beneficial  interest  in 
the  property  themselves,  they  merely  covenant  that 
they  have  respectively  done  no  act  to  encumber  the 
premises.  If  the  money  is  to  be  paid  over  to  A.  or  B. 
or  any  persons  in  fixed  amounts,  the  persons  who 
take  the  money  are  expected,  in  the  absence  of  stipula- 
tion to  the  contrary,  to  covenant  for  the  title  ( p)  ; 
though  they  are  not  strictly  bound  to  do  so.  But  if 
the  money  belongs  to  infants  or  other  persons  who 
cannot  covenant,  or  is  to  be  applied  in  payment  of 
debts  or  for  any  similar  purpose,  the  purchaser  must 
rely  for  the  security  of  the  title  solely  on  the  accuracy 
of  his  own  investigation  {q). 


Covenants  as        On  a  conveyance  of  freeholds,  the  covenants  for 
to  freeho   s—  ^^^-^q  are  always  included  in  the  deed  of  conveyance  : 
but  on  the  sale  or  mortgage  of  copyhold  lands  these 
Copyholds,      covenants  are  usually  contained  in  a   deed   of  cove- 
nant to  surrender,  by  which    the   surrender   itself  is 

(n)  Sug.  V.  &  P.  574  ;   1  AVms.  (p)  Sug.  V.  &  P.  574.     See  1 

V.  &  P.  652,  GG2,  2nd  ed.  AVms.  V.  &  P.  654—657,  2nd  ed. 

(o)  See  next  chapter  and  Ap-  (q)  Ibid, 
pendix  (A). 
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immediately  preceded  (r),  <hc  whole.being  regarded  as  one 
transaction  (s).  It  is  no  longer  usual,  however,  to  insert 
in  such  deeds  express  covenants  for  title  at  length  ;  the 
present  practice  is  by  the  use  of  the  proper  statutory  Statutory 
expressions  to  incorporate  in  deeds  of  conveyance  the  fo^tm".  ^ 
covenants  for  title  contained  in  the  Conveyancing  Act, 
1881  {t).  By  virtue  of  this  Act  the  following  cove- 
nants are  impHed,  upon  conveyances  made  by  deed  {u) 
after  the  year  1881,  with  the  person  or  persons  to 
whom  the  conveyance  is  made  {x)  in  the  following 
(amongst  other  (y))  cases  : — 

(1)  /?i   a   conveyance  for   valuable    consideration,    other   than    a  Conveyance 
mortgage,  the  four   usual    covenants  for  title  (2)  by  n  person  wJio  for  value. 
conveys  and  is  expressed  to  convey  as  beneficial  oivner,  limited  to  the  other  than 
acts  of  the  person  who  so  conveys,  and  of  any  one  tlirough  whom  mortgage, 
he  derives  title  otherwise  than  by  purchase  for  value,  not  including 
a  conveyance  in  consideration  of  marriage  (a)  : 


(r)  A7ite,  pp.  578,  579.  By 
the  Stamp  Act,*  1891,  stat.  54  & 
55  Vict.  c.  39,  ss.  61,  65,  replacing 
33  &  34  Vict.  c.  97,  such  a  deed 
of  covenant  is  now  charged 
with  a  duty  of  10s.  ;  and  if  the 
ad  valorem  duty  on  the  sale  or 
mortgage  is  less  than  that  sum, 
then  a  duty  of  equal  amount 
only  is  payable. 

(s)  Bidden  v.  Riddell,  7  Sim. 
529. 

(/)  Stat.  44  &  45  Vict.  c.  41, 
s.  7  ;  see  also  sects.  59  (sub-s.  2), 
60  (sub-s.  2),  64  ;  1  VN'ms.  Y.  &  P. 
657  sq.,  2nd  cd. 

(«.)  See  sect  2  (v.).  By  sect.  7, 
sub-s.  5,  conveyance  in  this 
.section  includes  a  deed  con- 
ferring the  riglit  to  admittance 
to  copyhold  or  customary  land 
(such  as  a  covenant  to  .surrcnden 
the  same ;  ante,  n.  (r)),  but 
does  not  include  any  other 
customary  a.ssurance,  or  a  de- 
mise by  way  of  lease  at  a  rent. 

(.c)  The  Act  annexes  the  bene- 
fit of  the  covenants  so  implied  to 
the  estate  of  the  implied  cove- 
nantee, and  makes  them  enforce- 
able by  every  person,  in  whom 
the  whole  or  part  of  that  estate 
may  be  vested  ;  sect.  7,  sub-s.  6. 


The  covenants  so  implied  may  be 

varied   or   extended   by   deed  ;   *  Stamp  on 

sect.  7,  sub-s.  7.  covenant  to 

iy)  The  other  cases  are  these —  surrender 

(1)  Where  in  a  conveyance  it  copyholds. 
is  expressed  that  by  direction  of  a 
person  expressed  to  direct  as  bene- 
ficial owner  another  person  con- 
veys,  the  same  covenants  are 
implied  on  the  part  of  the  person 
giving  the  direction  as  if  he 
conveyed  and  were  expressed  to 
c^onvey  as  beneficial  owner ; 
sect.  7,  sub-s.  2.  (2)  Where  a 
vjife  conveys  and  is  expressed  to 
convey  as  beneficial  owner  and 
the  husband  also  conveys  and  is 
expressed  to  convey  as  beneficial 
owner,  besides  the  covenants 
implied  by  the  xisc  of  these 
cxpicssioiis  as  above,  there  are 
implied  the  same  covenants  as 
if  the  wife  convej'cil  and  were 
expressed  to  convey  In-  direction 
of  the  husbaiul  as  iK-nefKial 
owner  and  also  covenants  by  tlie 
liusband  in  the  same  terms  as 
tiie  covenants  implied  on  the 
part  of  the  wife  ;  sect.  7,  sub-s.  3. 
See  Wms.  Conv.  Stat.  87—91. 

(;)  Ante,  p.  621. 

(<i)  Sect.  7,  suli-s.  1  (A). 
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f'onvcyanre  (^)  In  a  conveyance  of  hasc.lujld  properly  for  valuable  conxidera- 

of  Icasolioldw    lion,  other  than  a  viortr/age,  (lie    sauK!    covtMiaiils  by  a   person  who 
ioi  value  conveys  and  is  expressed  to  convey  us  beneficial  owner  as  are  implied 

other  than        hi  case  (1)  (b) ;   and  a  furtlu;!'  covenant  (similarly  limited)  that  the 
murtt'ai'e.         lease;  is  valid,  that  the  rent  has  been  paid,  and  that  the  covenants 

have  been  performed  (c). 
Mortgage.  (3)  In  a  conveyance  by  way  of  mortgage,  absolute  covenants  for 

1  itle  by  a  person  who  conveys  and  is  expressed  to  convey  as  beneficial 
oivncr  {d). 
Morti'af'e  of  (^)  -^™  "  conveyance  by  way  of  mortgage  of  leasehold  property,  the 

Icasehofds.  same  covenants  by  a  person  toho  conveys  ami  is  expressed  to  convey 
as  beneficial  owner  as  are  implied  in  case  (3)  (e),  and,  in  addition,  an 
absolute  covenant  for  validity  of  the  lease  creating  the  term  for 
which  the  land  is  held,  and  for  indemnity  against  the  rent  and 
covenants  of  the  lease,  so  long  as  any  money  remains  on  the  security 
of  the  conveyance  (/  )  : 
Settlement.  (S)  I^^  "  conveyance  by  way  of  settlement,  a  covenant  for  further 

assurance  by  a  perso7i  who  conveys  and  is  expressed  to  convey  as 
settlor  limited  to  himself,  and  every  person  deriving  title  under  him, 
subsequently  to  that  conveyance  (g)  : 
Covenant  (G)  In  any  conveyance,  a  covenant  against  incumbrances  by  every 

against  in-        person  ivho  conveys  and  is  expressed  to  convey  as  trtistee  or  mortgagee, 
ciimln-ances.     or  as  personal  representative  of  a  deceased  person,  or  as  committee  of 
a  lunatic  so  found  by  inquisition,  or  under  an  order  of  the  Court, 
which  covenant  is  to  be  deemed  to  extend  to  every  such  person's 
own  acts  only  {h). 

By  these  means  suitable  covenants  for  title  may 
be  incorporated  in  a  deed  of  conveyance  of  freeholds 
or  leaseholds  upon  a  sale,  mortgage  or  settlement,  or 
in  a  deed  of  covenant  to  surrender  copyholds.  But 
to  accomphsh  this  the  exact  expressions  employed  in 
the  Act  must  be  used  ;  otherwise  no  covenant  will  be 
impHed  {%).  The  use  of  statutory  covenants  for  title 
will  be  illustrated  in  the  next  chapter. 


Words 
formerly 
implying  a 
guarantee  of 
good  title. 

Give. 

Grant. 

Eocchange. 

Partition. 


Formerly  some  words  used  in  conveyancing  in  them- 
selves implied  a  guarantee  of  good  title.  Thus  we  have 
seen  (k)  that  the  word  give  impUed  a  personal  warranty  ; 
and  the  word  grant  was  supposed  by  some  to  imply  a 
warranty,  unless  followed  by  an  express  covenant, 
imposing  on  the  grantor  a  less  liabihty  (1).  At  com- 
mon law  too,  an  exchange  and  a  partition  between 


(&)  An    assignment    of    lease- 
holds is  included  in  case  ( 1 ) ;  see 

(c)  Sect.  7,  sub-s.  1  (B). 
{d)  Sect.  7,  sub-s.  1  (C). 
(e)  A  mortgage  of  leaseholds  is 
included  m  case  (3) ;  see  sect.  2. 


(/)  Sect.  7,  sub-s.  1  (D). 

(gr)  Sect.  7,  sub-s.  1  (E). 

{h)  Sect.  7,  sub-s.  1  (F). 

(i)  Sect.  7,  sub-s.  4. 

(k)  Ante,  p.  602. 

(l)  See  Co.  Litt.  384  a,  n.  (1). 
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coparceners  implied  a  mutual  right  of  re-entry,  on  the 
eviction  of  either  of  the  parties  from  the  lands  exchanged 
or  partitioned  {m).     And,  by  the  former  Kegistry  Acts  Grant,  har- 
for  Yorkshire,  the  ^vords  grant,  bargain,  and  sell,  in  a  ^"bargain 
deed  of  harqain  and  sale  of  an  estate  in  fee  simple,  and  sale  of 

"^  /-\  •        T  lands  111 

inrolled  in  the  Eegistry  Office,  implied  covenants  for  Yorkshire. 

the  quiet  enjoyment  of  the  lands  against  the  bargamor, 

his  heirs  and  assigns,  and  all  claiming  under  him,  and 

also  for  further  assurance  thereof  by  the  same  parties, 

unless  restrained  by  express  words  (?i).     The  word  grant 

by  virtue  of  some  other  Acts  of  Parliament,  also  impUes 

covenants  for  the  title  (o).    But  tlie  Eeal  Property  Act,  Real  Property 

1845,  now  provides  that  an  exchange  or  a  partition  of  "^  ^" '      "*' 

any  tenements  or  hereditaments  made  by  deed  shall  not 

imply  any  condition  in  law  ;    and  that  the  word  give 

or  the  word  grant  in  a  deed  shall  not  imply  any  covenant 

in  law  in  respect  of  any  tenements  or  hereditaments 

except  so  far  as  the  word  give  or  the  word  grant  may  by 

force  of  any  Act  of  Parliament  imply  a  covenant  (jj). 

The  mere  conveyance  of  a  freehold  estate,  therefore, 

>i©es  not  now  imply  any  covenant  for  title  {q).    But  if  a  Covenant 

man  grant  a  lease  of  land  for  a  term  of  years,  using  the  i^e.^    "^ 

word  demise  or  equivalent  expressions,  there  will  be 

implied  on  his  part  a  covenant  for  quiet  enjoyment  of 

the  land  according  to  the  lease  so  long  as  the  lessor  or 

any  one  deriving  title  from  him  shall  have  any  estate 

in  the  land  (r).     Bo  that  if  the  lessor's  estate  should 

{in)  Bustard's    case,    4    llcp.  any  Act  of  Parliament  by  force 

121  a.  of  which  the  word  give  implies 

(n)  SUit.  G  Anne,  c.  62  (c.  35  in  a  covenant. 

Ruffhead),  ss.  30,  34  ;  8  Geo.  II.  {q)  Sec  (Jo.  Litt.  384  a,  n.  (1) ; 

c.  6,  s.  35.  1  ^Vms.  V.  &  P.  G53,  054,  2nd  ed. 

(o)  As  in  conveyances  by  com-  (;)  Spencer's  case,  5  Rep.  17  a; 

panics  under  the  Lands  Clauses  Shepp.    Touch.    100,    105.    178  ; 

Consolidation  Act,  1845,  stat.  8  liar.  AI»r.  Covenant  (H)  ;  Moslijn 

&,  0  \ict.  c.  18,  8.   132;    and  in  v.  The  West  Mostija  Void  <£•  Iron 

conveyances  to  the  Governors  of  Co.,  1  C.  P.  1).  145;    Mnrklnnih 

Queen  Aiuie's  Bounty,  stat.  1  &  v.   Paget.   11XJ8,    1   Cli.   t);»7  ;  s.mi 

2  Vict.  c.  20,  s.  22.  Bai/nes  v.  Lloyd,  1805,  2  (^    U. 

(p)  Stat.  8  &  0  Vict.  c.   100,  010;    Jones  v.  Lavimjton,  1003, 

s.  4,  repealing  7  &  8  Vict.  c.  70,  1  K.  U.  253. 


6.     The  writer  is  not  aware  of 
W.R.P. 
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come  to  an  end  during  the  term,  without  any  act  or 
default  of  his  own,  as  by  tlie  death  of  a  tenant  for  Hfe, 
the  lessee  would  be  without  remedy  upon  such  an  im- 
plied covenant  (s) .  Though  if  the  lessor  had  no  estate 
at  all  in  the  land  comprised  in  the  lease,  which  took 
effect  merely  by  estoppel  {t),  the  lessee  might  then  sue 
on  the  implied  covenant  in  case  of  his  eviction  or  failure 
to  enter  {u).  If,  however,  the  lease  should  contain  an 
express  covenant  by  the  lessor  for  quiet  enjoyment, 
limited  to  his  own  acts  only,  such  express  covenant, 
showing  clearly  what  is  intended,  will  nulhfy  the  cove- 
nant, which  would  otherwise  be  impHed  in  law  from  the 
word  demise  or  other  words  of  lease  (x).  As  has  been 
before  mentioned  (y),  a  covenant  so  limited  is  all  that  an 
intending  lessee  can  require  to  be  inserted  in  a  lease, 
without  special  stipulation.  This  covenant  must  still 
be  set  out  at  length,  as  no  covenants  for  title  are  implied 
by  the  Conveyancing  Act  in  a  demise  at  a  rent,  even 
though  the  statutory  expressions  be  used  {z). 


(*■)  Adams  v.  Qibncy,  G  Biiig. 
(»56  ;  Baynes  v.  Lloyd,  1895,  2 
Q.  B.  610. 

(0  Ante,  p.  518. 
_  (u)  Holder  v.  Taylor,  Hob.  12  ; 
IStyle  V.  Hearing,  Cro.  Jac.  73. 

(.c)  Noke^s  case,  4  Rep.  80  b. 
As  to  the  effect  of  such  a  cove- 


uant,  see  Clayton  v.  Leech,  41 
Ch.  D.  103,  107  ;  Kelly  v.  Sogers, 
1892,  1  Q.  B.  910;  Cohen  v. 
Tannaf.  1900.  2  Q.  B.  609;  2 
Wms.  V.  &  P.  1143—1148,  2nd 
ed. 

iy)  Ante,  p.  554,  ii.  (p). 

(s)  Ante,  p.  623,  n.  (w). 
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PAET    VI. 

OF    THE    PRESENT    FORM    OF    A    GONVEYANCE. 


The  reader  is  now  in  a  position  to  understand  all  the  Form  of 
clauses  usual  in  an  ordinary  deed  of  conveyance  upon  ^:o^*Jj\'auce. 
sale.     Since  the  commencement  of  the  Conveyancing 
Act,  1881  (a),  the  usual  form  of  such  a  deed  has  under- 
gone   a    great    change,    several    clauses,    wliich    were 
previously  inserted  at  length,  being  now  omitted  in 
reliance  on  provisions  of  that  Act.     Ikit  it  is  impossible 
to  understand  the  changes  in  practice,  which  the  Act 
has  caused,  without  some  acquaintance  with  the  kind 
of  deed  previously  in  use.     We  will  therefore  begin  by 
considering  the  form  of  the  conveyance  requisite  before 
the  year  1882  to  complete  a  simple  transaction  of  sale  On  .sale  by 
of  a  piece  of  land  by  a  vendor,  who  purchased  it  him-  |^"^yyi{'* 
self  {b),  and  is  entitled  thereto  for  an  unincumbered  bought, 
estate  in  fee  simple.     For  convenience  of  examination 
each  clause  is  printed  in  a  separate  paragraph. 

THIS  INDENTUllE  (c)  made  the  31.st  day  of  Decembef  lasl  Date. 

Between  A.  15.  of  Chcap-side  ia  the  city  of  London  esquire  of  the  Parties, 
one  part  and  C.   D.  of  Lincohi's  Inn  in   the  county  of  Middlesex 
esquire  of  the  other  part 

Whereas  the  .said  A.  13.  lias  agreed  with  the  said  0.  D.  for  the  lieiilal. 
sale  to  him  of  the  fee  simple  in  possession  free  from  incumbranced 
of  the  hereditaments  hereinafter  expressed  to  be  hereby  granted 

Now  THIS  IisujiNTUKK  wiTXESSETU  that  in  pursuance  of  the  said  it-'sUvlum. 

(a)  Stat.  44  &  45  Vict.  c.  41,  (h)  Ante,  ]}.  til'L'. 

which   commenced   immctlialciv  (c)  Aiilt,  p.  1.35. 

after  the  31st  Dec.,  1881. 
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Considera- 
tion. 

llcceipt. 

Operative 

words. 

Parcels. 
General 
words. 


Estate  clause 

Habendum. 
I'o  the  use 
of  the  jjur- 
chaser  in  fee. 

Covenants 
for  title : 

1.  For  right 
to  convey. 


2.  For  quiet 
enjoyment. 


3.  Free  from 
incum- 
brances. 


4.  For  further 
assurance. 


agreement  and  in  coasideration  {d}  of  the  sum  of  one  thousand  poundd 
upon  the  execution  of  these  presents  paid  by  the  saitl  C.  I),  to  the 
said  A.  B.  (the  receipt  of  which  sum  the  said  A.  B.  doth  hereby 
acknowledge)  the  said  A.  B.  doth  hereby  grant  (f)  unto  the  said 
C.  D.  and  his  heirs 

All  that  messuage  or  tenement  [in:iert  description  of  the  in'opcrly^ 

Together  with  all  buildings  fixtures  lights  commoas  fences  ways 
waters  watercourses  easements  and  appurtenances  whatsoever  to  the 
said  hereditaments  or  any  of  them  appertaining  or  with  the  same  or 
any  of  them  now  or  heretofore  enjoyed  or  reputed  as  part  thereof  or 
appurtenant  thereto  ( /  ) 

And  all  the  estate  right  title  interest  claim  and  demand  of 
the  said  A.  B.  in  to  and  upon  the  said  premises 

To  have  and  to  hold  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  unto  and  to  the  use  [rj)  of  the  said  C.  D.  his 
heirs  and  assigns  for  ever  {h) 

And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  with  the  said  C.  D.  his  heirs  and 
assigns  (i) 

That  notwithstanding  anything  by  him  the  said  A.  B.  {k)  done 
omitted  or  knowingly  suffered  he  now  hath  power  to  grant  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  to  the  use  of 
the  said  C.  D.  his  heirs  and  assigns 

And  that  the  same  premises  shall  at  all  times  remain  and  be  to 
the  use  of  the  said  C  D.  his  heirs  and  assigns  and  be  quietly  entered 
into  and  upon  and  held  and  enjoyed  and  the  rents  and  profits  thereof 
received  by  him  and  them  accordingly  without  any  interruption  or 
disturbance  by  the  said  A.  B.  or  any  person  claiming  through  or  in 
trust  for  him 

And  that  [1)  free  and  discharged  from  or  otherwise  by  him  the 
said  A.  B.  his  heirs  executors  or  administrators  sufficiently  indem- 
nified against  all  estates  incumbrances  claims  and  demands  created 
occasioned  or  made  by  him  or  any  person  claiming  through  or  in 
trust  for  him 

And  further  that  he  and  every  person  having  or  claiming  any 
estate  or  interest  in  the  said  premises  through  or  in  trust  for  him 
will  at  all  times  at  the  cost  of  the  person  or  persons  requiring  the 
same  execute  and  do  every  such  assurance  and  thing  for  the  further 
or  more  perfectly  assuring  all  or  any  of  the  said  premises  to  the  use 
of  the  said  C.  D.  his  heirs  and  assigns  as  by  him  or  them  shall  be 
reasonably  required 

In  witness  whereof  the  said  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  ye&T  first  above  written 


(fZ)  Ante,  p.  209. 
(e)  Ante,  pp.  207,  216. 
(/)  Ante,^.  434. 
{g)  Ante,  p.  210. 
(A)  Ante,   pp.    147—149,   209. 
As  to  omitting  any  declaration 


to  bar  dower,  see  p.  333. 

{i)  Ante,  p.  621. 

[k)  A.  15.  covenants  against 
his  own  acts  only.     Ante,  p.  622. 

(I)  The  word  that  is  here  a 
pronoun. 
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To  the  foot  of  the  deed  are  appended  the  seals  and  Two  wit- 
signatures  of  the  parties  (m)  ;    and  on  the   back  is  ,ipsi,.ai)lp. 
indorsed  an  attestation  by  the  witnesses,  of  whom  it  is 
very  desirable  that  there  should  be  two,  though  the  deed 
would  not  be  void  even  without  any  {n).     And  before 
the  year  1882  it  was  the  practice  also  to  indorse  on  the 
back  of  the  deed  a  further  receipt  for  the  purchase- 
money  (o) .     On  the  face  of  the  deed  are  impressed  the  Stamps, 
proper  stamps  (p).      And  if  the  land  conveyed  should 

(m)  Ante,  p.  157.  Atk.  478  ;   3  Atk.  112  ;   2  Sand. 

(n)  2  Black.  Comm.  307,  378.  Uses,  305,  n.  A.  (118,  n.,  5th  od.) ; 

(o)  This   practice   is   of   com-  3  Prest.  Abst.  15. 
paratively  inodeni  date.     See  2 

(p)  Unstamped  or  iasufficiently  stamped  instruments  shall  not.  Unstamped 
except  in  criminal  proceedings,  be  given  in  evidence  or  be  availalde  instruments, 
for  any  purpose  whatever :    but  such  instruments  may,  as  a  rule,  be 
received  in  evidence  on  payment  of  the  proper  duty  and  the  appointed 
])enalty  :   see  stat.  54  &  55  Vict.  c.  39,  ss.  14,  15.  replacing  33  &  34 
Vict.  c.  97,  ss.   1.5—17,  and  17  &  18  Vict.  c.  125,  ss.  28,  29;    Be 
Goolf/ardie  Goldfidds,  Ltd.,  1900,  1  Ch.  475.     Conveyances  on  sale  Stamps  on 
are  now  subject  to  ad  valorem  stamps  at  the  rate  of  one  per  cent,  on  conveyances 
the  amount  or  value  of  the  coasidcration  for  the  sale,  being  double  on  sale, 
the  rates  specified  in  the  table  below  ;    except  conveyances  of  any 
stock  or  marketable  security,  and  conveyances  where  the  amount 
or  value  of  the  consideration  for  the  sale  does  not  exceed  £500  and 
tiu!  iastrument  eontaias  a  statement  certifying  that  the  transaction 
does  not  form  part  oi  a  larger  transaction  or  of  a  series  of  traivsactions 
in  respect  t)f  wiiich  tlie  amount  or  value,  or  the  aggregate  amount  or 
value,  of  the  consideration  exceeds  £500.     In  these  excepted  cases, 
and  on  conveyances  on  sale  executed  before  the  29th  April,    I'.tlO. 
tile  (hity  is  at  (he  rates  stated  in  the  table  below. 

W'lierc  th(!  amount  or  value  of  the  coiLsideration  for  the  sale  does 


not  exceed  £5 

£0 

0 

() 

Exceeds 

£5i 
•  10 

xnd 

does 

not 

exceed  £10 
15 

0 
0 

1 
1 

0 
(> 

,^ 

15 

,, 

20 

0 

2 

0 

^^ 

20 

25 

0 

2 

(> 

,, 

25 

.50 

0 

5 

0 

„ 

50 

,, 

75 

0 

7 

() 

^^ 

75 

100 

0 

10 

0 

,, 

100 

^, 

125 

0 

12 

(i 

^. 

125 

,, 

150 

(1 

15 

0 

„ 

150 

,, 

175 

0 

17 

0 

175 

,^ 

2(K» 

1 

0 

0 

200 

^, 

225 

1 

.> 

li 

,, 

225 

J, 

2.50 

1 

.5 

0 

„ 

250 

„ 

275 

1 

1 

1) 

jj 

275 

,, 

.'{tKl 

1 

1(1 

(1 

,, 

300 

For  everv  £.50,  i 

vnd  a 

Iso  1 

For  any  fi 

•action;!  1 

part  of  £50 

',  of  SI 

11  eh 

amount  or  value 

" 

5 

0 

r,:io 


OF    TTTE    PRESRNT    FORM    OF    A    CONVEYANCK. 


Iiulorscnioiil 
(if  nipmoran- 
(luni  of 
rcifistration. 


Formal  style 
of  legal 
instmnients. 


TesUtum. 


Licrement 
Value  Duty 
stamp. 


Increment 
Value  Duty 
on  sales. 


1)0  fiiinato.  in  Middlosex  or  Yorkshire,  a  inoinorandnm 
of  the  exact  time  of  registration  of  a  memorial  of  tlin 
conveyance  (g)  is  indorsed  Ihereon,  with  tlie  proper 
reference  to  the  l)ook  and  page  of  tlie  register,  where 
the  entry  is  to  be  found. 

From  the  specimen  before  him,  the  reader  will  ])e 
strnek  with  the  stiff  and  formal  style  which  characterises 
legal  instruments  ;  but  the  formality  to  be  found  in 
every  properly  drawn  deed  has  the  advantage,  that  the 
reader  who  is  acquainted  with  the  usual  order  knows  at 
once  where  to  find  any  particular  portion  of  the  con- 
tents ;  and  in  matters  of  intricacy,  which  must  fre- 
quently occur,  this  facility  of  reference  is  of  incalculable 
value.  The  framework  of  every  deed  consists  but  of  one, 
two  or  three  simple  sentences,  according  to  the  number 
of  times  that  the  testatum,  or  witnessing  part,  "  Now  this 
Indenture  witnesseth,"  is  repeated.  This  testatum  is 
always  written  in  large  letters  ;  and,  though  there  is 
no  limit  to  its  repetition  (if  circumstances  should 
require  it),  yet  in  the  majority  of  cases,  it  occurs  but 
once  or  twice  at  most.  In  the  example  above  given, 
it  will  be  seen  that  the  sentence  on  which  the  deed 

See  Stat.  54  &  55  Vict.  c.  39  (The  Stamp  Act,  1891),  ss.  1,  54—61, 
and  First  Schedule,  replacing  33  &  34  Vict.  c.  97  ;  63  Vict.  c.  7,  s.  10 ; 
10  Edw.  VII.  c.  8,  s.  73. 

Convej'ances  on  sale  executed  on  or  after  the  29th  April,  1910,  must 
also  bear  the  appropriate  Increment  Value  Duty  Stamp  ;  unless 
this  stamp  is  impressed  on  the  contract  for  the  sale,  or  the  conveyance 
is  executed  in  pursuance  of  some  contract  made  before  that  date,  or 
is  made  for  transferring  on  sale  a  lease  of  some  separate  tenement, 
fiat,  or  dwelling,  being  part  of  a  building  used  for  the  purpose  of 
separate  tenements,  flats,  or  dwellings.  Increment  Value  Duty  is 
charged  under  the  Finance  Act,  1910,  on  the  increment  value  as 
defined  in  the  Act  of  any  land,  and  is  made  paj^able  (subject  to  the 
exemptions  therein  mentioned)  on  the  occasion,  amongst  others,  of 
any  transfer  on  sale  of  the  fee  simple  of  any  land,  or  of  any  interest 
(as  defined  in  the  Act)  in  any  land,  in  pursuance  of  anj'  contract 
made  on  or  after  the  29th  April,  1910.  The  duty  leviable  on  a  sale 
is  a  crown  debt  pa,yable  by  the  vendor  but  does  not  appear  to  be 
charged  on  the  land.  See  stat.  10  Edw.  VII.  c.  8,  ss.  1—12,  35—41 ; 
1  Geo.  V.  c.  2,  s.  1  ;  Lumsden  v.  Inland  Revenue  Commissioners,  1913, 
3  K.  B.  809;  Wms.  V.  &  P.  i.  696,  705—712  ;  ii.  1325—1328.  2nd  ed.  ; 
avie,  pp.  270,  514,  n.  [k). 

{q)  Anfe,  p.  213. 


OF    THE    PRERENT    FORM    OF    A    CONVEYANCE.  fi.Sl 

is  framed  is  as  follows  : — "  This  Indenture,  made  on 
"  such  a  day  between  such  parties,  witnesseth,  that  for 
"  so  much  money  A.  B.  doth  grant  certain  premises 
"  unto  and  to  the  use  of  C.  D.  and  his  heu's."     After 
the  names  of  the  parties  have  been  given,  an  interrup- 
tion occurs  for  the  purpose  of  introducing  the  recital ; 
and  when  the  whole  of  the  introductory  circumstances 
have  been  mentioned,  the  thread  is  resumed,  and  the 
deed  proceeds,  "  Now  this  Indenture  witnesseth."     The 
receipt  for  the  purchase-money  is  again  a  parenthesis  ; 
and  soon  after  comes  the  description  of  the  propert}^ 
which  further  impedes  the  progress  of  the  sentence, 
till  it  is  taken  up  in  the  liahendum,  "  To  have  and  to  Habenchim. 
hold,"  from  which  it  uninterruptedly  procee"ds  t6  THb  I 
end'.'    I'hecontents  of  deeds,  embracing  as  they  do  all 
manner  of  transactions  between  man  and  man,  must 
necessarily  be  infinitely  varied,  and  a  simple  conveyance 
such   as   that  we  have  given,  is  rare,  compared  with 
the  number  of  those  in  which  special  circumstances 
occur.     But  in  all  deeds,  as  nearly  as  possible,  the 
same  order  is  preserved.     The  names  of  all  the  parties  parties, 
are  invariably  placed  at  the  beginning  :    then  follow 
recitals  of  facts  relevant  to  the  matter  in  hand  ;   then  Recital?. 
a  preliminary  recital,  stating  shortly  what  is  to  be  done  ; 
then  the  testatum,  containing  the  ojjcrative  itwds  of  the  Operative 
deed,  or  the  words  which  effect  the  transaction,  of  which  ^^'"^'l'^- 
the  deed  is  the  witness  or  evidence  ;   after  this,  if  the 
deed  relate  to  property,  come  the  imrcds  or  description  Pareel.«. 
of  the  property,  either  at  large,  or  by  reference  to  some 
deed  already  recited  ;   then  the  habendum  showing  the  Habon.imn. 
estate  to  be  holden  ;   then  the  uses  and  trusts,  if  any  ;  ^^sc3  ami 
and,  lastly,  such  qualifying  provisoes  and  covenants,  as  ^  .  ^' 
may  be  required  by  the  special  circumstances  of  the 
case.     Throughout  all  this,  not  a  single  stop  is  to  be  Ifo  stops, 
found,  and  the  sentences  are  so  framed  as  to  bo  inde- 
pendent of  their  aid  ;  for  no  one  would  wish  the  title  to 
his  estates  to  depend  on  the  insertion  of  a  comma  or 
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semicolon.  The  commoncomoni  of  sentences,  and  now 
and  then  some  few  important  words,  which  serve  as 
landmarks,  are  rendered  conspicuous  by  capitals  ;  by 
the  aid  of  these  the  practised  eye  at  once  collects  the 
sense ;  whilst,  at  the  same  time,  the  absence  of  stops 
renders  it  next  to  impossible  materially  to  alter  the 
meaning  of  a  deed  without  the  forgery  being  discovered. 

If  the  reader  will  turn  to  Appendix  (A),  he  will 

observe  that  the  frame  of  the  precedent  given  above  is 

the  same  as  that  of  the  old  release  ;    although  in  the 

former  the  clauses  conveying  the  reversion,  &c.,  and 

the  title-deeds  are  omitted  as  unnecessary  (r),  as  well 

as  the  covenant  that  the  vendor  is  seised  in  fee  (s),  and 

in  the  latter  the  conveyance  is  made  to  the  old  uses  to 

bar  dower  (t),  and  not  simpl}^  to  the  purchaser  in  fee. 

But  though  the  chief  clauses  of  the  modern  deed  of 

grant  are  in  substance  the  same  as  those  of  the  earlier 

release,  it  will  be  observed  that  in  the  above  precedent 

no  attempt  is  made  to  rival  its  elaborate  superfluity  of 

Former  expression.     The  extreme  luxuriance  of  language  by 

conveyancin"  whicli  legal  instruments  were  distinguished  (u)  was  in 

forms.  a,  great  measure  the  outcome  of  the  faulty  system  of 

remuneration    formerly    emplo^'ed    for    conveyancing 

work.     The  labour  of  a  lawyer  is  very  different  from 

that  of  a  cop3'ist  or  printer  ;  it  consists  first  and  chiefly 

in  acquii'ing  a  minute  acquaintance  with  the  principles 

of  the  law,  then  in  obtaining  a  knowledge  of  the  facts 

of  any  particular  case  which  may  be  brought  before 

him,  and  lastly,  in  practically  apptying  to  such  case  the 

princij)les  he  has  previously  learnt.     But,  for  the  last 

and  least  of  these  items  alone  did  conveyancers  obtain 

any  direct  remuneration  ;   for  deeds  were  jjaid  for  by 

(r)  Title-deeds  pass  on  a  con-  (m)  The  extravagant  verbosity 

veyance  of  the  land,  to  which  of  conveyancing  forms  appears  to 

they   rel?..te,   without   being   ex-  date  from  the  latter  part  of  the 

pressly   mentioned  ;    Harrington  sixteenth  century  ;  see  the  books 

V.  Price,  3  B.  &  Ad.  170.  mentioned  m   David.son's   Prec. 

(s)  Ante.  p.  621.  Con  v.  Vol.  I.  pp.  7—12,  5th  ed. 

(0  Ante,  p.  397. 
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the  length,  like  pi'inting  or  copying,  Avithout.  any  regard 
to  the  principles  they  involved,  or  to  the  intricacy  or 
importance  of  the  facts  to  which  they  might  relate  (x)  ; 
and,  more  than  this,  the  rate  of  payment  was  fixed 
so  low,  that  no  man  of  education  could  afford  for  the 
sake  of  it,  fu*st  to  ascertain  what  sort  of  instrument 
the  circumstances  might  require,  and  then  to  draw 
a  deed  containing  the,  full  measure  of  ideas  of  which 
words  are  capable  (?/).  The  consequence  of  this  false 
economy  on  the  part  of  the  public  was  that  certain 
well-known  and  long-ostablished  lengthy  forms,  full  of 
synonyms  and  expletives,  were  current  among  lawyers 
as  common  forms,  and,  by  the  aid  of  these,  ideas  were  Connnon 
diluted  to  the  proper  remunerating  strength  ;  not  that 
lawyers  actually  inserted  nonsense  simply  for  the  sake 
of  increasing  their  fees  ;  but  words,  sometimes  unneces- 
sary in  any  case,  sometimes  onl}'  in  the  particular  case 
in  which  they  were  engaged,  were  suffered  to  I'emain, 
sanctioned  by  the  authority  of  time  and  usag<\  The 
proper  amount  of  verbiage  to  a  common  form  l)ecame 
well  established  and  understood;  and  whilst  any  attempt 
to  exceed  it  was  looked  on  as  disgraceful,  for  a  long 
time  it  was  not  materially  diminished.  In  the  last  cen- 
tury, however,  the  art  of  conveyancing  did  not  escape 
the  influence  of  the  spirit  of  reform,  which  gave  rise  to 
the  real  property  legislation  of  1833  (z),  1845  (a),  and 

(x)  By  stat.  G  &  7  Vict.  c.  73,  always  drawn   up  on   the  sanio 

s.  37,  the  charges  of  a  soUeitor  principle  of  payment  by  length, 

for     business     relating    entirely  which  pervaded  the  other  branches 

to  conveyancing  were  rendered  of  tiie  hiw. 

liable  to  taxation  or  reduction  to  (y)  When    conveyancing    bills 

the  established  scale,  which  was  became  taxable,  the  payment  to 

then  regulated  only  by  length.  a  solicitor  for  drawing  a  deed  was 

Previously  to  this  statute,  the  bill  fixed  at  one  shilling  for  every 

of  a  solicitor  relating  to  convey-  seventy-two  words,  denominated 

ancing  was  not  taxable,  unless  a  folio  ;  llichards's  Hookof  (,<)sls 

part  of  the  bill  was  for  business  (1844),  pp.  408 — 411  ;    and  the 

tran.sacted  in  some  Court  of  law  fees  of  counsel,  though  paid  in 

or   equity;     Beames    on    Costs,  guineas,  aveniged  about  the  same. 

170,  177,"  2nd  ed.  (1840).      But  (z)  Ante.  pp.  9!».  lOO.  22S.  3!r), 

although  conveyancing  bills  were  331,  593. 

not  strictly  taxable,  they  were  (a)  Ante,  pp.  207,  377,  5r)3. 
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Solicitors' 
Remunera- 
tion Act, 
188],  and 
order  there- 
under. 


1859-60  (h).  The  oxnlierant  verbiage  of  the  old  common 
forms  was  graclnally  weeded  out,  ;  and  aff,er  tlie  intro- 
duction of  the  conveyance  of  land  l\y  simple  grant  (c), 
there  was  an  increasing  tendency  on  the  part  of  con- 
veyancers to  eradicate  superfluous  words  from  their 
precedents.  The  old  system  of  remuneration  for 
conveyancing  work  remained  substantially  the  same 
until  1881  {d).  Since  that  year  the  remuneration  of 
solicitors  for  conveyancing  and  other  non-contentious 
business  has  been  regulated  upon  new  principles  by  the 
general  order  made  under  the  Solicitors'  Eemuneration 
Act,  1881  (e).  Under  the  influence  of  the  present 
system  of  remuneration  and  of  the  changes  in  practice 
caused  by  the  operation  of  the   Conveyancing  Act, 


(6)  Ante,  pp.  528,  529,  571. 

(c)  Ante,  p.  207. 

(d)  By  Stat.  33  &  3i  Vict.  c.  28, 
ss.  ^—15,  18,  the  remuneration 
of  solicitors  was  first  authorised 
to  be  fixed  by  agreement  between 
themselves  and  their  clients  (see 
Clare  v.  Joseph,  1907,  2  K.  B. 
369),  and  the  officers  taxing 
solicitors'  costs  were  permitted 
to  have  regard  to  the  skill,  labour 
and  responsibility  involved. 

(f)  Stat.  44  &  45  Vict.  c.  44, 
ss.  1 — 7.  By  this  order  the 
remuneration  of  solicitors  in 
respect  of  business  connected 
with  sales,  purchases  and  mort- 
gages completed  and  with  leases 
and  agreements  for  leases  (other 
than  mining  or  building  leases), 
and  conveyances  reserving  rent, 
or  agreements  for  the  same,  when 
the  transaction  shall  have  been 
completed,  is  to  be  that  pre- 
scribed in  Schedule  I.  to  the 
order.  In  respect  of  all  other 
conveyancing  and  non-conten- 
*  Agreement  tious  business  the  remuneration 
as  to  reminie-  is  to  be  regulated  according  to 
ration.  the  previous  system  as  altered 

by  Schedule  II.  Schedule  I. 
Remunera-  contains  scales  of  charges  ad- 
tion  by  justed  upon  the  principle  of  a 

commission  or  commission  or  percentage  upon 
percentage.      the  amount  of  the  purchase  or 
mortgage    money,    or    the    rent 


reserved.  Schedule  II.  pre- 
scribes such  fees  for  instructions 
for  deeds,  wills,  and  other  docu- 
ments as  may  be  fair  and 
reasonable,  raises  the  allowance 
for  drawing  such  documents  to 
two  shillings  per  folio,  and  speci- 
fies certain  other  charges.  The 
charges  specified  in  Schedule  II. 
may  be  increased  or  diminished 
in  extraordinary  cases  for  special 
reasons.  In  all  cases  to  which 
the  scales  prescribed  in  Schedule 
I.  apply,  a  solicitor  may,  before 
imdertaking  any  business,  by 
WTiting  mider  his  hand,  com- 
municated to  the  client,  elect 
that  his  remuneration  shall  be 
according  to  the  previous  sj'stem 
as  altered  by  Schedule  II.  ;  but, 
if  no  such  election  is  made,  his 
remmieration  wiU  be  according  to 
the  scale  prescribed  by  Schedule 
I.  ;  see  Hester  v.  Hester,  34  Ch.  D. 
607.  Under  the  same  Act  of  1881 
(sect.  8),  it  is  competent  for  a 
solicitor  and  his  client  to  enter 
into  an  agreement  *  which  must 
be  in  writmg  signed  by  the  person 
to  be  bound  thereby,  or  by  his 
agent  in  that  behalf,  for  the  re- 
muneration of  the  solicitor,  to 
such  amount  and  in  such  manner 
as  they  may  think  fit,  for  any 
business  to  whicli  tlie  Act 
relates. 
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1881,  all  unnecessary  clauses  and  expressions  are  now 
generally  excluded,  from  deeds.  It  must,  not  bo 
supposed,  however,  that  legal  instruments  are  now 
drawn  without  legard  to  precedent,  or  are  altogether 
destitute  of  lengthy  clauses.  Wlien  parties  desire  to 
provide  exhaustively  for  several  possible  events,  as 
often  occurs  in  the  case  of  settlements  and  wills,  it  is 
rarely  possible  to  be  concise  without  the  rl'^k  of  inaccu- 
racy. In  such  cases,  the  clauses  inserted  are  frequently 
based  upon  the  old  common  forms,  the  best  of  which, 
though  prolix,  were  marvellously  accurate.  And  in  all 
drafting  due  regard  should  always  be  had  to  the  estab- 
lished forms,  which  have  stood  the  test  of  long  usage, 
and  to  which  generations  of  conveyancers  have  con- 
tributed their  skill  and  learning. 

But  to  return  to  our  practical  illustration  of  the  Conveyance 
conveyancer's    craft ; — Let    us    now   suppose    that    a  "j^g'^lisl^^^ 
simple  transaction  of  sale  of  land  exactly  similar  to  Becemixr, 
those,    to    which    the    deeds    given    above    and    in 
Appendix  (A)  relate,  is  to  be  completed  at  the  present 
time.     In  drawmg  our  conveyance,  we  may  then  rely 
on  the  following  provisions  of  the  Conveyancing  Act, 
1881  (/),    which    applv    only    to    conveyances    made 
after  the  31st  of  Decombor,  1881  (g)  : 

(Section  G,  sub-section  1.)     A  conveyance  of  land  shall  be  deemed  Conveyance 

to  include  and  shall  by  virtue  of  this  Act  operate  to  convey,  with  the  of  land  passes 

land,  all   buildings,   erections,   fixtures,   commons,   hedges,   ditches,  advantage^  m 

...  the  natui"e  ot 

fences,  ways,  waters,  watercourses,  liberties,  privileges,  casements,  pj,j,pni(>|it.s 

rights,    and   advantages   Avhatsoever,    appertaining   or   reputed   to  onjcn-cd  with 

appertain  to  the  land  or  any  part  thereof,  or  at  the  time  of  con-  (ho  land  at 

veyance  demised,  occupied  or  enjoyed  with,  or  reputed  or  known  as  llie  time  of 

part  or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof.  conveyance. 

(Section  G,  sub-section  2.)     A  conveyance  of  land,  liaving  houses 

or  other  buildings  thereon,  shall  be  deemed  to  include  and  shall  by 

virtue  of  this  Act  operate  to  convey,  with  the  land,  houses,  or  other 

buildings,  all  outhouses,  erections,   fixtures,  cellars,  areas,  court.'*, 

courtyards,  cisterns,  sewers,  gutters,  dmins,  ways,  passages,  lights, 

watercourses,  lil)erties,  privileges,  easements,  riglits.  and  advantages 

(/ )  Stat.  44  &  45  Vict.  c.  41.         8),  G3  (sub-g.  .1). 
{g)  Sects.  G  (sub-s.  G),  7  (sub-s. 
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whatsoever,  a])pfi(,aiiiing  or  repulcd  to  appi-rtain  to  tlic  land, 
houses,  or  other  buildings  conveyed,  or  any  of  tliem,  or  any  part 
thereof,  or  at  the  time  of  conveyanee  demised,  occupied,  or  enjoyed 
with,  or  reputed  or  knowai  as  part  or  parcel  of,  or  appurtenant  to, 
the  land,  houses,  or  otlier  buildhigs  conveyed,  or  any  of  them,  or 
any  part  thereof. 
Conveyance  (Section  G3,  sub-section  1.)     Every  conveyance  shall,  by  virtue 

of  land  passes  of  this  Act,  be  effectual  to  pass  all  the  estate,  right,  title,  interest, 
all  the^estate   claim  and  demand  which  the  conveying  parties  respectively  have  in, 
to,  or  on  the  j)roperty  conveyed,  or  expressed  or  intended  so  to  be, 
or  which  they  respectively  have  power  to  convey  in,  to,  or  on  the 
same. 

Sections  6  and  63  apply  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  conveyance,  and  have  effect  subject  to  the 
terms  of  the  conveyance  and  to  the  provisions  therein  contained  (h), 
(Section  7,  sub-section  1.)  In  a  conveyance  there  shall,  in  the 
several  cases  in  this  section  mentioned,  be  deemed  to  be  inchided, 
and  there  shall  in  those  several  cases,  by  virtue  of  this  Act,  be  implied, 
a  covenant  to  the  effect  in  this  section  stated,  by  the  person  [or  by 
each  person]  who  conveys,  as  far  as  regards  the  subject-matter  or 
share  of  subject-matter  expressed  to  be  conveyed  hy  him,  with  the  person, 
if  one,  to  whom  the  conveyance  is  made,  [or  with  the  persons  jointly, 
if  more  than  one,  to  whom  the  conveyance  is  made  as  joint  tenants, 
or  with  each  of  the  persons,  if  more  than  one,  to  whom  the  convey- 
ance is  made  as  tenants  in  common],  that  is  to  say 

(A)  In  a  conveyance  for  valuable  consideration,  other  tlmn  a  mort- 
gage, the  following  covenant  by  a  person  wlio  conveys  and  is  expressed 
to  convey  as  beneficial  oivner  (namely)  {i)  : 

That,  notwithstanding  anything  by  the  person  who  so  conveys, 
[or  any  one  through  whom  he  derives  title,  otherwise  than  hj  purchase 
for  value,]  made,  done,  executed  or  omitted,  or  knowingly  suffered, 
the  person  who  so  conveys,  has  [with  the  concurrence  of  every 
other  person,  if  any,  conveymg  by  his  direction,]  full  power  to 
convey  the  subject-matter  expressed  to  be  conveyed,  [subject  as, 
if  so  expressed,  and]  in  the  manner  in  which,  it  is  expressed  to  be 
conveyed  ; 

and  that,  notwithstanding  anything  as  aforesaid,  that  subject-matter 
shall  remain  to  and  be  quietly  entered  upon,  received,  and  held, 
occupied,  enjoyed,  and  taken  by  the  person  to  whom  the  convej^ance 
is  expressed  to  be  made,  and  any  person  deriving  title  under  him, 
and  the  benefit  thereof  shall  be  received  and  taken  accordingly, 
without  any  lawful  interruption  or  disturbance  by  the  person  who 
so  conveys  or  any  person  [conveying  by  his  direction,  or]  rightfully 
claiming  or  to  claim  by,  through,  under  or  in  trust  for  the  person 
who  so  conveys,  [or  any  person  conveying  by  his  direction,  or  by, 
through  or  under  any  one  not  being  a  person  claiming  in  respect  of 
an  estate  or  interest  subject  whereto  the  conveyance  is  expressly 


and  interest 
of  the  party 
conveying. 


Covenants 
I)y  party 
conveying 
implied  in  a 
conveyance 
in  certain 
cases. 


Case  in  which 
are  imphed 
covenanls — 

for  right  to 
convej'; 


for  quiet 
enjoyment; 


(70  Sects, 
(sub-s.  2). 


G     (sub-s.     4),     G3 


(i)  For  covenants    imphed  in 
other  cases,  see  ante,  pp.  623,  624. 
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made,   through   Avhom   the   person   who  so   conveys   derives   title, 
otherwise  than  by  purchase  for  value] ; 

and  that,  freed  and  discharged  from,  or  otherwise  by  the  person  who  free  from  in- 
so  conveys  sufficiently  indenmilied  against,  all  such  estates,  incum-  cumbrances; 
brances,  claims  and  demajids  [other  than  those  subject  to  which 
the  conveyance  is  expressly  made,]  as  either  before  or  after  the 
date  of  the  conveyance  have  been  or  shall  be  made,  occasioned  or 
suffered  by  that  person  [or  by  any  jierson  conveying  by  his  direction,] 
or  by  any  person  rightfully  claiming  by,  through,  under,  or  in  trust 
for  the  person  who  so  conveys,  [or  by,  through  or  mader  any  person 
conveying  by  his  direction,  or  by,  through  or  under  any  one  through 
whom  the  person  who  so  conveys  derives  title,  otherwise  than  by 
purchase  for  value] ; 

and  further,  that  the  person  who  so  conveys,  [and  any  person  con-  and  for 
veying  by  his  direction,]  and  every  other  person  having,  or  rightfully  further 
claimmg  any  estate  or  interest  in  the  subject-matter  of  conveyance,  assurance, 
[other  than  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,]  by,  through,  under,  or  in  trust  for  the  person  who 
so  conveys,  [or  by,  through,  or  iinder  any  person  conveying  by 
his  direction,  or  by,  through,  or  under  any  one  through  whom  tlie 
person  who  so  conveys  derives  title  otherwise  than  by  purchase  by 
value],  will  from  time  to  time  and  at  all  times  after  the  date  of  the 
conveyance,  on  the  request  and  at  the  cost  of  any  person  to  whom 
the  conveyance  is  expressed  to  be  made,  or  of  any  person  deriving 
title  under  him,  execute  and  do  all  such  lawful  assurances  and  things 
for  further  or  more  perfectly  assuring  the  subject-matter  of  the  con- 
veyance to  the  person  to  whom  the  conveyance  is  made,  and  to  those 
deriving  title  under  him,  [subject  as,  if  so  expressed,  and]  m  the 
manner  in  which  the  conveyance  is  expressed  to  be  made,  as  by  him 
or  them  or  any  of  them  shall  be  reasonably  required  ; 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage)  (k). 

Li  considering  the  above  enactments,  regard  must 
be  had  to  the  foUowing  provisions  of  the  interpretation 
clause  of  the  Act  : 

Section  2  (ii.).    Land,  mdcss  a  contrary  intention  appears,  includes  Intcrareta- 
laud  of  any  tenure,  and  tenements  and  hereditaments,  corporeal  or  tion  of  terms 
incorporeal,  and  houses  and  other  buildings,  also  an  undivided  share 
in  land : 

(v.)  Conveyance,  unless  a  contrary  intention  appears  (/),  includes 
assignment,  appointment,  lease,  settlement  or  other  assurance,  and 
covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage,  tlcmise,  or 
settlement  of  any  property,  or  on  any  other  dealing  with  or  for  any 
property  ;  and  convey,  unless  a  contrary  intention  apjwars,  has  a 
meaning  corresponding  with  that  of  conveyance. 

(k)  The  words  enclosed  within       ance  wc  arc  abuit  to  consider, 
brackets  [         J  are  those  whicii  (/)  See  sect.  7,  sub-s.  5,  an(c, 

are  not  material  to  the  convey-       p.  023,  n.  (u). 
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Keasoii  for  Tlio   reader   will   remember   that,    before   the   6th 

use  of  general  yy^^^Qj^  of  the  above  Acfc  came  into  operation,  it  was  un- 

words.  ^ 

necessary  on  a  conveyance  of  land  expressly  to  grant 
rights  legally  appurtenant  thereto,  although  the  practice 
was  to  include  such  rights  in  the  general  words  (w)  ;  and 
that  the  only  real  use  of  general  words  in  a  conveyance 
was  to  grant,  as  rights  or  easements,  advantages  used 
in  connection  with  the  land  conveyed  as  a  matter  of 
fact,  without  being  rights  legally  appurtenant  thereto  (w). 
For  example,  suppose  that  a  man  has  two  plots  of  land, 
plot  A.  and  plot  B.,  and  is  accustomed  to  use  for  the 
benefit  of  plot  A.  an  artificial  watercourse  carried  over 
plot  B.,  or  a  road  over  plot  B.  These  advantages  cannot 
be  rights  or  easements  appurtenant  to  plot  A.,  for  they 
are  exercised  over  plot  B.  :  and  no  man  can  have  an 
easement  over  his  own  land.  But  if  plot  A.  were  to  be 
sold  alone  and  conveyed  to  a  purchaser  "  together  with 
all  watercourses,  ways  and  advantages  therewith  used 
and  enjoyed,"  these  words  would  operate  to  grant,  as 
rights  or  easements,  the  advantages,  in  the  nature  of 
easements,  at  the  time  of  conveyance  as  a  matter  of 
fact  used  over  plot  B.  for  the  benefit  of  plot  A.,  although 
the  same  never  previously  existed  as  of  right  or  as  legal 
easements  (o).  After  removing  from  the  6th  section  of 
the  Conveyancing  Act  all  words,  which  add  nothing  to 
the  law  (p),  we  find  this  fact  remaining,  that  by  virtue 
of  the  Act  a  conveyance  of  land  now  operates  to  convey 
all  advantages  enjoyed  with  the  land  at  the  time  of 
conveyance.  Having  regard  to  this  fact  and  to  the 
established  effect  of  similar  expressions  in  the  case  of 
the  old  general  words,  it  is  considered  that  the  object 
formerly  sought  to  be  effected  by  the  insertion  of  general 
ivords  ill  a  conveyance,  will  now  be  attained  by  the 

{m)  See  ante,  p.  434.  Q.  B.  360  ;    Burkshire  v.  Griibb, 

(n)  Ante,  p.  434  ;  see  Williams  18  Ch.  D.  61G  ;   see  Williams  on 

on  Commons,  168 — 170.  Commons,  315 — 319,  323. 

(o)   Watts  V.  Kelson,  L.  R.   6  (p)  See  Wms.  Con  v.  Stats.  61 

Ch.  166  ;  Kay  v.  Oxley,  L.  R.  10  sq. 
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operation  of  the  enactment  in  question  (q).  It  will  be 
observed  that  the  above  section  only  operates  to  convey 
advantages  enjoyed  with  the  land  conveyed  at  the  time 
of  conveyance.  Apparently  it  would  not  extend  to  grant, 
as  rights,  advantages  enjoyed  with  the  land  conveyed 
at  some  previous  time,  but  not  proved  to  have  been  so 
enjoyed  at  the  time  of  conversance  (r). 

The  estate  clause  {s)  was  a  relict  of  the  old  release,  Estate  clause, 
and  was  much  more  appropriate  to  the  conveyance  of 
land  by  lease  and  release  than  to  a  dhect  grant  {t). 
It  was  nevertheless  the  practice,  after  the  mtroduction 
of  conveyance  by  grant,  to  insert  an  estate  clause  in 
almost  every  instrument  of  alienation,  where  the  cntii'o 
interest  of  the  convejing  parties  was  transferred,  on  Keason  fur 
the  alleged  ground,  that  it  was  necessary  to  pass  any  "^^®,^^^  "'"'*^ 
outstanding  particular  estate  or  interest  which  niiglit 
happen  to  be  vested  m  any  of  the  converging  parties, 
distinct  from  the  estate  or  interest  which  such  party 
purported  to  conve3\  It  was  admitted,  however,  that 
no  such  ground  did  exist,  and  that  the  clause  w^as  wholly 
umiecessary  [u).  Indeed,  it  was  practically  without 
effect ;  for  it  was  held  to  be  subservient  to  the  intention 
of  the  parties  as  gathered  from  the  terms  of  the  con- 
veyance {x).  The  enactment  of  the  63rd  section  of  the 
Conveyancing  Act  {y)  has  removed  every  semblance  of 
necessity  for  the  use  of  an  estate  clause,  w^hich  has  at 
last  been  abandoned  in  practice.  As  the  application  of 
this  section  is  declared  to  be  subject  to  the  intention  of 
the  parties  as  expressed  in  the  conveyance  [z),  it  does 
not  appear  necessary  expressly  to  exclude  its  t)pi'ration 

{q)  Hcti  Broomficldv.  Williams,  {x)  Hunt   v.   Jicniiuinf,   \)   Kx. 

1897,  1  Ch.  002  ;   1  Wms.  V.  &  P.  (135  ;   Kuoiki-  v.  Unniwn,  2  K.  & 

038  sq.,  2ii<l  oil.  J.  1 13  ;  Nminc  v.  Moorsom,  L.  K. 

(;•)  See  Wma.  (Joiiv.  Sttit.s.  OS,  3   Eq.   DI  ;    Francis  v.   Minton, 

69.  L.  U.  2  (,'.  P.  543  ;  and  t-et-  Price 

(a)  Ante,  p.  028.  v.  St.Jvhti,  1905.  1  Ch.  744. 

(t)  Ante,  pp.  200—207.  (//)  Anir,  p.  03t>. 

(«)  Davidson's     Piec.     Coin.  (c)  Stat.  44  &  45  Nitt.  r.  41, 

vol.  i.  p.  94,  4th  ed.  s.  03,  sub-s.  2  ;   untr,  p.  030. 
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in  conveyances,  such  as  leases  (a),  under  which  the 
whole  estate  of  the  conveying  party  is  not  intended 
to  pass. 

Statutory  We  now  come  to  consider  the  incorporation  into 

for'titie*^  our  Conveyance  of  the  statutory  covenants  for  title. 
According  to  our  supposition,  A.  B.,  the  vendor,  pur- 
chased himself  the  land  he  is  about  to  convey.  He 
will,  therefore,  covenant  as  to  his  own  acts  only  (&).  If 
we  turn  to  section  7,  subsection  1  (A),  of  the  Con- 
veyancing Act,  1881  (c),  which  is  set  out  above  (cZ),  we 
may  extract  therefrom  covenants  for  title  suited  to  our 
present  requirements.  As  this  enactment  is  contained 
in  a  very  intricate  sentence,  so  much  of  it  as  is  un- 
necessary for  our  present  purpose  has  been  enclosed 
within  brackets.  The  words  enclosed  within  brackets 
do  not  apply  to  the  transaction  we  are  now  considering 
for  the  following  reasons  : — Our  conveyance  is  to  be 
made  by  one  person  only  to  one  person  only,  and  not 
to  joint  tenants  or  tenants  in  common  :  A.  B.,  the 
person  conveying,  purchased  the  land  himself,  and, 
therefore,  he  does  not  "  derive  title  through  any  one 
otherwise  than  by  purchase  for  value  ;  "  there  is  no  one 
concurring  in  the  conveyance  by  the  dii'ection  of  A.  B.  ; 
and  the  conveyance  is  not  expressly  made  subject  to 
any  estate,  interest  or  incumbrance.  If  the  above 
enactment  be  read  straight  through,  leaving  out  the 
words  within  brackets,  its  provisions  will  be  found  to 
correspond  with  the  terms  of  the  covenants  for  title  in 
the  form  of  conveyance  given  above  (e).  The  conditions 
to  be  fulfilled  in  order  that  the  requued  covenants  may 
be  "  deemed  to  be  included  "  in  our  conveyance,  and 
implied  by  law  upon  the  execution  thereof,  appear  to 
be  (1)  that  the  conveyance  must  be  a  conveyance  for 

(a)  See    sect.    2    (v.) ;     ante,  (c)  Stat.  41  &  45  Vict.  c.  41. 

p.  637.  (rf)  Ante,  p.  636. 

(6)  Afite,  pp.  622,  628.  (e)  Ante,  p.  628. 
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valuable  consideration  other  than  a  mortgage  (/),  and 
(2)  that  the  person  intended  to  be  l)0und  by  the  implied 
covenants  must  convey  and  be  expressed  to  convey  as 
beneficial  owner  (g).  The  statutory  covenants  for  title 
are,  however,  expressed  in  language  so  complicated  and 
ungainly,  that  the  draftsman  may  well  hesitate  to  adopt 
them.  Lideed  beside  the  involved  utterance  of  the 
statute,  the  old  common  form  of  covenants  for  title  (h) 
appears  lucid  and  mellifluous,  and  the  later  form  (i) 
terse.  But  if  the  requhed  guarantee  is  substantially 
furnished  by  the  incorporation  of  the  statutory  cove- 
nants, as  appears  to  be  the  case,  the  convenience  of 
reducing  the  length  of  the  deed  may  ho  allowed  to 
prevail  over  the  objection  to  their  form.  We  will 
therefore  rely  upon  the  statute  for  the  covenants  for 
title,  taking  care  to  use  the  proper  statutory  words, 
without  which  the  necessary  covenants  by  the  vendor 
would  not  be  implied  (k).  Our  convej'ance  will  then 
take  the  following  form,  the  nature  of  the  transaction 
being  indicated  in  the  Testatum  instead  of  b}'  recital : — 


THIS  INDENTURE  made  the  18th  day  of  December  l'J13  Dale. 

Between  A.  B.  of  Chcapside  in  the  City  of  London  Esquire  of  Parties, 
the  one  part  and  C.  D.  of  Lineohi's  Inn  in  tiie  County  of  Middlesex 
Esquire  of  the  other  part. 

WITNESSETH  that  in  consideration  (I)  of  the  sum  of  one  thousand  Testatum, 
pounds  now  paid  by  the  said  C.  D.  to  the  said  A.  B.  for  tlie  purchase  Considcra- 
of  the  unincumbered  fee  simple  in  possession  of  the  liereditaments  tion. 
hereinafter  described  (the  receipt  of  whiih  sum  the  said  A.  B.  dotii  Nature  of 
hereby  acknowledge)  the  saiil  A.  1>.  tloth  hcrel)y  grant  (/«)  «*■  bcncjkial  tnuisaeliou. 
owner  (n)  unto  the  said  C.  \).  Keecipt. 

All    that     messuage    or    tenement    [inscrl    ilcscn'iitioii,    of   the  Upcrativo 
'property]  wortls. 


Parcels. 


(/)  Different     covenants    are  (inlc,  pp.  023,  024,  030. 

imphed  by  the  use  of  the  words  (h)  See  Appendix  (A). 

as  beneficial   owner  in   different  (»')  Ante,  p.  028.  _ 

conveyances;  e.;/.,  in  a  mortgage  {k)  Stat.  44  «fc  45  Viet.  c.  41, 

absolute  covenants  for  title  are  s.  7,  subs.  4  j  ante,  p.  02  1. 

thereby    implied.     See    sect.    7,  (/)  Ante,  p.  209. 

sub-sect.    1    (A),   (B),   (C),   (D) ;  (m)  .4 «/r,  pp.  207,  210. 

ante,  pp.  023,  024.  («)  Ante,  pp.  021,  030. 

(gr)  Sect.  7,  sub-sects.  1  (A),  4  ; 


w.R.r. 
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liabciicliiiii.  'J-'u  iiAVK  AND  TO  liOLu  tlic  Kaiuc  premises   unto   and   to    tuk 

usii  (o)  of  the  aaid  (J.  D.  in  fee  simple  (/;). 
In  witness,  &e.  (q). 

Iteceipt.  It  is  iio  longer  usual  to  indoisc  u  receipt  for  tlio 

consideration  upon  a  deed  ;  for  it  is  provided  by  the 
Conveyancing  Act,  1881  (r),  that  a  receipt  for  con- 
sideration money  or  securities  in  the  Ijody  of  a  deed 
executed  after  the  year  1881  shall  be  a  suHicient  dis- 
charge, and  that  such  a  receipt,  or  an  indorsed  receipt, 
shall,  in  favour  of  a  subsequent  purchaser,  be  sulhcieiit 
evidence  of  the  payment  or  giving  of  the  whole  amount 
of  the  consideration. 

The  above  form  of  conveyance  is  certainly  shorter 
than  that  previously  given  (s)  ;  and  similar  forms  are 
now  generally  adopted  in  practice.  But  it  can  hardly 
bo  said  that  the  rights  and  obligations  of  the  parties  to  a 
conveyance  may  be  determined  with  increased  accuracy 
or  simplicity  by  a  deed  relying  on  the  provisions  of  the 
Conveyancing  Act,  1881  (i).  The  student,  when  he 
proceeds  to  practice  drafting,  should  never  forget  that 
a  deed  is  not  an  end  in  itself,  but  is  only  a  means  for 
ascertaining  the  rights  and  obligations  of  the  parties 
thereto.  His  object  should  bo  to  define  those  rights 
and  obligations  clearly  and  accurately,  rather  than 
briefly  or  even  concisely.  It  is  of  course  mmecessary 
that  he  should  express  what  is  clearly  implied  by  laAV  ; 
but  not  the  least  important  part  of  his  task  is  to  satisfy 
himself  that  the  law  clearly  defines  those  rights  and 
obligations  for  which  he  omits  to  provide. 

It  is  beyond  the  scope  of  the  present  work  to  enter 
upon  a  discussion  of  the  forms  now  generally  used  in 

(o)  Ante,  p.  210.  of     an     indorsed     receipt     was 

(p)  Ante,  p.  208.  formerly  regarded  as  a  suspicious 

(q)  Ante,  p.  628.  circumstance, 
(r)  Stat.  44  &  45  Vict.  e.  41,  (s)  Ante,  p.  627. 

ss.    54,    55 ;     see    Wms.    Conv.  {i)  Stat.  44  &  55  Vict.  c.  41. 

Stats.    227—230.     The    absence 
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coiivojances  more  conipliccited  than  the  above.   But  as  Form  of 

a  mortgage  of  lands  has  formed  the  sul)ject  of  a  xn-cvious  "culemcut!'"^ 

chapter  (il),  and  reference  has   been  frequently  made 

to  the  settlement  of  lands  on  members  of  a  family 

successively  for  life  and  in  tail  (x),  two  more  precedents 

are  appended  to  t'liable  thq,  student  to  see  how  these 

transactions  are  carried  out  in  practice.     The  notes 

and    the    references    given    therein    will    sufficiently 

explain  the  various  clauses  contained  in  the   deeds. 

The  outline  only  is  inserted  of  some  of  the  provisions 

of  the  settlement. 


1.   MoKTCiAUK    OF   FliJiJiHULD   LaNDS   TO   TllUSTliJiS  (y). 

THIS  INDENTURE  luade  the  18th  day  of  December  I'Ji:]  jjalf. 
Between  A.  B.  of  [inncrt  description]  hereinafter  referred  to  as  "  the  Parties, 
mortgagor  "  •which  expression  shall  except  where  rei)iiguant  to  the 
context  include  his  heirs  executors  administrators  or  assigns  (z)  of 
the  one  jiart  and  (J.  D.  of  [insert  description]  and  E.  F.  of  [insert 
description]  hereinafter  referred  to  as  "  the  mortgagees  "  which 
cxjiression  shall  except  where  repugnant  to  the  context  include 
the  survivor  of  them  or  the  executors  or  administrators  of  such 
survivor  or  their  or  his  assigns  {2)  of  the  otlier  part 

Wheeeas  the  mortgagor  is  seised  of  the  hereditaments  herein-  Kecital  of 
after  described  for  an  estate  hi  fee  simple  free  from  incumbrances  («)  mortgagor "s 

And  whekeas  the  mortgagees  have  agreed  to  lend  to  the  mort-  «cisui. 
gagor  the  sum  of  4,000?.  upon  having  the  repayment  thereof  with  Kecital  of 

agreement 
517.     Nor  would  an  ambiguous  for  loan. 


(m)  Anle,  pp.  55G,  sq. 

(x)  Ante,  pp.  101,  114,  11!), 
300,  398—101,  417^20,  438. 

(u)  Ante,  p.  581. 

(3)  Interpretation  clauses  of 
tliis  kind  save  much  subsequent 
repetition. 

(a)  If  it  should  happen  that 
tiic  mortgagor  has  not  at  the 
'time  of  this  deed  the  legal  estate 
in  the  lauds  mortgaged  (as  if 
they  were  already  in  mortgage), 
but  should  afterwards  obtain  it, 
the  above  precise  recital  of  his 
seisin  would  take  effect  by 
estoppel  t(j  pass  the  same  legal 
estate,  witiiout  any  furtlicr  i-on- 
veyance,  to  the  grantees.  But 
the  grant  alone,  without  such 
recital,  would  not  have  this 
effect,  Ix-ing  an  iniKtceiit  I'on- 
vc^auce  J    ante,    p.    I'lO;    cf.  p. 


recital  not  precisely  averrmg  the 
mortgagor's  legal  seisiu  have  the 
same  effect ;  for  instance,  a 
recital  that  he  was  seised  of  or 
otherwi.sc  well  entitled  to  the 
lands,  for  he  might  well  Ijc 
outitled  in  equity  but  not  at  law. 
And  n(j  such  cstopix-l  would  ari.so 
from  the  fact  that  the  mortgagor 
enters  into  covenants  for  title. 
See  Bciisley  v.  Burden,  2  S.  &  S. 
.519,  8  L.  J.  Ch.  85;  Jiight  d. 
Jcfftrys  V.  liuckndl,  2  B.  &  Ad. 
278  ;  Doc  d.  ilaisford  v.  Slant , 
3  C.  B.  170;  Ilcdih  V.  Crrtilotk-, 
L.  R.  10  Ch.  22  ;  O't  nmil  Finauo. 
ti-c,  Co.  V.  Liberator,  «(c., 
.Soeidif,  10  Ch.  D.  15;  Onward, 
dc,  Socicti/  V.  Sinitliton,  189.3, 
1  Ch.  1  ;  Wnis.  W  &  1'.  i.  022, 
023,  028,  ii.  1103,  1101,  2nd  ed. 
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First  testa- 
tum : 

covenant  to 
pay  mortgage 
money. 

llcccii)t. 


Covenant  to 
pay  interest 
after  default. 


2ncl  testatum: 
grant  of  land. 

Operative 
vords. 

Parcels. 
Habendum. 


Proviso  for 
redemption. 


Covenant  to 
insure  against 
fire. 


Provision  as 
to  insurance 
by  mort- 
gagees. 


interest    at    the    rate    hereinafter    mentioned    secured    in    manner 
hereinafter  appearing 

Now  THIS  Indenture  witnessetii  that  in  pursuance  of  the  said 
agreement  and  in  consideration  {&)  of  the  sum  of  4,000^  upon  the 
execution  of  these  presents  paid  to  the  mortgagor  by  the  mortgagees 
out  of  and  as  money  belonging  to  them  on  a  joint  account  (c)  (the 
receipt  of  which  sum  the  mortgagor  doth  hereby  acknowledge)  (d) 
the  mortgagor  doth  hereby  covenant  with  the  mortgagees  to  pay  to 
the  mortgagees  the  sum  of  4,000^  on  the  18th  day  of  June  1914  with 
interest  for  the  same  in  the  meantime  at  the  rate  of  il.  per  cent,  per 
annum  (e) 

And  11"  AND  so  long  as  any  principal  money  shall  remain  due 
upon  the  security  of  these  presents  after  the  18th  day  of  June  1914 
to  pay  to  the  mortgagees  interest  for  the  same  at  the  rate  aforesaid 
by  equal  half-yearly  payments  on  every  18th  day  of  December  and 
18th  day  of  June. 

And  this  indenture  also  witnesseth  that  in  further  pur- 
suance of  ttie  said  agreement  and  for  the  consideration  aforesaid 
the  mortgagor  doth  hereby  grant  (/)  AS  beneficial  owner  (y)  unto 
the  mortgagees 

All  that  {iiificrt  dc .script ion  of  prupcrtu) 

To  have  and  tu  hold  the  same  premises  unto  and  to  the  use 
of  (/()  the  mortgagees  in  fee  simple  [i)  subject  to  the  proviso  for 
redemption  hereinafter  contained 

Provided  always  and  it  is  herebt  agreed  and  declared 
that  if  the  mortgagor  shall  on  the  18th  day  of  June  1914  pay  to  the 
mortgagees  the  sum  of  4,000^  with  interest  for  the  same  in  the 
meantime  at  the  rate  of  4i.  per  cent,  per  annum  then  the  mortgagees 
shall  at  any  time  thereafter  upon  the  request  and  at  the  cost  of  the 
mortgagor  reconvey  the  said  premises  hereby  assured  to  the  use  of 
the  mortgagor  in  fee  simple  or  as  the  mortgagor  shall  direct  {k) 

And  the  mortgagor  doth  hereby  covenant  ynth.  the  mortgagees 
to  keep  all  the  messuages  and  buildings  now  existing  or  hereafter 
to  be  erected  upon  the  hereditaments  hereby  assured  insured  against 
loss  or  damage  by  fire  in  the  sum  of  — I.  [1)  at  the  least  so  long  as 
any  money  shall  remain  upon  the  security  of  these  presents  and 
duly  and  punctually  to  jiay  all  premiums  and  sums  of  money 
necessary  for  such  purposes  and  to  produce  the  policy  or  policies 
of  such  insurance  and  the  receipt  for  every  such  payment  to  the 
mortgagees  at  any  time  on  demand  (/«) 

And  it  is  hereby  agreed  that  the  i^ower  of  insurance  given  by 


(h)  Ante,  p.  209. 

(c)  Ante,  p.  582. 

{d)  Ante,  j).  642. 

(e)  Ante,  p.  556. 

(  f  )  Ante,  pp.  207,  210. 

(g)  Ante,i,p.  624.  641,  n.  (/). 

(h)  Ante,  pp.  210,  211. 

(i)  Ante,  pp.  208,  209. 

(k)  Ante,  p.  501. 


(1)  Whatever  amount  may  be 
agreed  on,  it  should  of  course  be 
sufficient  to  reinstate  the  build- 
ings if  destroyed. 

(m)  Such  a  covenant  is  always 
inserted  Mhen  the  mortgaged 
lands  have  houses  or  buildings 
erected  thereon. 
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law  to  a  mortgagee  (n)  shall  be  exerci.sa))le  by  the  mortgagees  in  the 

case  of  a  breach  of  any  of  the  provisions  of  the  covenant  next 

hereinbefore  contained 

And  it  is  hereby  agreed  that  the  mortgagor  shall  not  exercise  Restriction  on 

any  of  the  powers  of  leasing  given  by  law  to  a  mortgagor  of  land  the  exercise  oi 

without  the  consent  in  writing  of  the  mortgagees  (o).  „     ,    „„„,„„„ 

o  o  o       \  /  gor  s  powers 

Provided  always  and  it  is  hereby  agreed  that  the  mort-  ^f  leasing, 
gagees  shall  not  be  answerable  for  any  involuntary  losses  which  may  ^fortwa^ees 
happen  in  or  about  the  exercise  of  any  of  the  powers  or  trusts  vested  ^q^  ^  be 
in   or  exercisable   by  the   mortgagees   as   mortgagees   under  these  liable  for 
presents  {p)  involuntflry 

In  witness  See.  (</)  losses. 

2.  A  Settlement  of  Freehold  Lands  on  Marriage. 

THIS   INDENTURE   made   the   18th   day  of   December   1913  Date. 
between  a.  B.  I  the  settlor  and  intended  husband]  of  [description']  of  Parties, 
the  first  part  C.  D.  [the  intended  tvife]  of  [description]  of  the  second 
part   E.    F.    of   [description]   and   O.    H.    of   [description]   [proposed 
trustees]  of  the  third  jiart  and  J.  K.  [grantee  to  tises]  of  the  fourth  part. 

WITNESSETH  that  in  consideration  of  a  marriage  intended  to  I)e  Testatum, 
solemnized  between  the  said  A.  B.  and  C.  D.  and   in    pursuance  of 
an  agreement  in  this  behalf  entered  into  upon  the  treaty  for  the 
said  intended  marriage  the  said  A.  B.  doth  hereby  grant  as  settlor  (r)  Operative 
unto  the  said  J.  K.  words. 

All  and  singular  the  manor  mansion  house  messuages  lands  Parcels, 
tenements  and  hereditaments  described  in  the  Schedule  hereto 

To  have  and  to  hold    the    same    premises  unto  the  said  J.  K.  Habendum. 
in  fee  simple  (s) 

To  the  use  of  the  said  A.  B.  in  fee  simple  until  th(>  said  iiif ended  'J'o  the  use  of 
marriage  and  after  the  solemnization  thereof  (t)  *!|^  settlor 

To  THE  USE  that  the  said  C.  D.  shall  thenceforth  during  the  |^jj[j,*j.jj^„^, 
joint  lives  of  the  said  A.  B.  and  C.  D.  receive  out  of  all  the  premises      '        '"'      , 
the  yearly  rent-charge  of  300?.   as  her  separate  property  but  with-  ..p,\\l"i""*.;),. 
out    power  of  anticipation  (u)  to  commence  from  the  day  of  the 

in)  Ante,  p.  573.  .')f)2,    n.    (z),    as    to    the    proper 

(o)  Ante,  pp.  567,  568.  stamps. 

{p)  This  protection  is  given  by  (»')  Ante,  p.  624. 

the     C'onveyancing    Act,     1881,  (.s)  Ante,  pp.  208,  209.     Care 

with   regard   to   the  exercise   of  must  be  taken  duly  to  limit  an 

the  power  of  sale  thereby  con-  estate  in  fee  simple  to  the  granfeo 

ferred,  and  is  extended  by  the  to  uses,  or  those  to  whom  the  use 

Conveyancing  Act,  1911,  to  the  of  the  lands  is  given   will  tjvke 

exercise   of   any  power  or  pro-  legal  estates  by  the  operation  of 

vision  contained  in  the  mortgage  the  Statute  of   Uses  during  his 

deed  ;  stats.  44  &  45  Vict.  c.  41,  life  onlv  ;  see  Dyer  IStia  ;  J>n- 

s.  21    (6);   1  &  2   (ieo.   V.  c.   37.  Litis   v."^  Yoiinrf.    (Vo.    Car.    230; 

s.  5  (2)  ;    but  it  has  been  u.'^ual  to  Mrrrdith  v.  Jmnis,  ih.  24  t  ;   Sug. 

give    to    mortgagees    a    general  I'ow.   149,  Stii  e«l.  ;    Williams  on 

indemnity   in    the  above   terms.  Settlements,    7  ;     He    Hunirr    .{• 

which  are    wider  than   those  of  n,irl,lt's('ontrart,]'M)'7,\  Ch.  16. 

these  statutes.  (/)  Ante.  p.  3St. 

iq)  Ante,  p.  628;   see  ante,  p.  («)  Ante,  jip.   32(1-323. 
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To  tlic  use  rif 
the  settlor 
for  life. 

Jointure 
rent-charge. 


To  trustees 
for  a  term 
to  raise 
portions. 

To  the  first 
and  other 
sons  of  the 
marriage  in 
tail  male. 
To  the  settlor 
in  fee  simple. 


solemnization  of  the  said  intended  marriage  and  to  be  payable  by 
equal  quai-terly  payments  on  the  usual  quarter  days  without  any 
deduction  (x)  the  first  payment  of  an  apportioned  part  (//)  of  the  said 
rent-charge  to  be  made  on  the  first  of  such  quarter  days  which  shall 
occur  after  the  solemnization  of  the  said  intended  marriage  (z)  And 
subject  to  the  said  rent-charge 

To  THE  USE  of  the  said  A.  B.  during  his  life  (a)  without  irapeat^h- 
ment  of  waste  (b)    And  after  death 

To  THE  USE  that  the  said  C.  D.  .shall  thenceforth  receive  during 
her  life  out  of  all  the  premises  the  yearly  rent-charge  of  2,000?.  by 
way  of  jointure  and  in  bar  of  dower  (c)  to  commence  from  the  day 
of  the  death  of  the  said  A.  B.  and  to  be  payable  by  equal  quarterly 
payments  on  the  usual  quarter  days  without  any  deduction  {d)  the 
first  payment  of  an  apportioned  part  (e)  of  the  said  rent-charge  to 
be  made  on  the  first  of  such  quarter  days  which  shall  occur  after 
the  death  of  the  said  A.  B.  (/)     And  subject  to  the  said  rent-charge 

To  THE  USE  of  the  said  E.  F.  and  G.  H.  for  the  term  of  one 
thousand  years  to  commence  from  the  death  of  the  .said  A.  B.  {g) 
without  impeachment  of  waste  (h)  upon  the  trusts  and  subject  to 
the  provisions  hereinafter  declared  and  contained  And  subject  to 
the  said  term 

To  THE  TJSE  of  the  first  and  other  .sons  of  the  said  A.  B.  by  the 
■said  C.  D.  severally  and  successively  in  remainder  one  after  the 
other  according  to  .seniority  in  tail  male  (i)  y\nth  remainder 

To  THE  TJSE  of  the  said  A.  B.  in  fee  simple  (k) 


(;f)  See  Davidson,  Prec.  Conv. 
iv.  402.  n.  {k),  3rd  ed. 
iy)  Ante.  p.  131. 
(z)  Ante,  pp.  438—442. 
[a)  Ante,  pp.  114.  211. 
(h)  Ante,  p.  118. 
(f)  Ante,  pp.  330—332. 

(d)  See  note  (.r)  above. 

(e)  Ante,  p.  131. 

(/)  Ante,  pp.  438—442. 

((/)  Ante,  pp.  515,  544  sq. 

(h)  Ante,  pp.  118,  520. 

(i)  Ante,  pp.  101,  208. 

(k)  Ante,  pp.  353—357.  These 
limitations  are  those  usually  con- 
tained in  a  settlement  made  by 
one  seised  in  fee  on  his  own 
marriage.  Where  the  settlement 
is  made  b}-  a  father,  tenant  for 
life,  and  his  son,  tenant  in  tail,  on 
the  occasion  of  the  son's  marriage 
or  attainment  of  majority,  the 
limitations  are  much  more  elabo- 
rate. It  is  usual,  though  not  of 
course  absolutely  necessary,  to 
carry  out  such  a  settlement  by 
two  deeds.  The  first  is  a  dis- 
entailing assurance  duly  enrolled, 
wherebv  the  father  and  son  grant 


their  respective  estates  in  the 
lands  to  a  third  person,  usually 
the  family  solicitor,  in  fee  simple 
to  such  uses  as  the  father  and 
.son  shall  by  deed  jointlj^  appoint, 
and  in  default  of  such  appoint- 
ment to  such  uses  as  the  son,  if 
he  shall  survive  the  father,  shall 
by  deed  or  will  appoint,  and  in 
default  of  such  appointment  to 
the  uses  to  which  the  lands  pre- 
viousl}'  stood  limited.  By  the 
second  deed  the  father  and  son 
in  exercise  of  their  joint  power 
of  appointment  appoint  that  the 
lands  shall  thenceforth  remain 
to  the  uses  thereinafter  declared, 
and  by  way  of  further  assurance 
grant  the  lands,  according  to 
their  respective  estates  therein, 
to  a  third  person  in  fee  simple 
to  the  same  uses  ;  see  ante,  pp. 
389,  396.  Uses  are  then  de- 
clared, under  which  the  son  takes 
a  rent -charge  for  his  support 
during  the  father's  life,  and  the 
son's  wife  (if  the  settlement  is 
made  on  his  marriage)  a  rent- 
charge  for  her  life  in  ease  she 
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And  it  is  heurby  AfjUEED  and  declared  {Hern  follow  //je  Trusts  of  term 
irnsfs  of  the  term  of  one  thousand  year.i,  wliirh  are  shnrthj  to  raise  ^'^  vaiso 
after  the  settlor's  death  or  hi  his  lifetime  at  his  request  in  writing  ^^^^  P'*i'^"^"^>  '^  • 
mortgage  of  all  or  any  part  of  the  premises  for  the.  wliole  or  part  of 
the  term  or  hy  sale  of  timber  or  minerals  or  out  of  the  rents  ami  profits 
or  hy  any  other  reason/Me  ineans,  portions  for  tlie  children  or  child  of 
the  marriage  {other  than  the  first  or  only  or  other  son  who  before 
attaining  the  age  of  twenty-one  years  shall  become  entitled  in  possession 
or  remainder  to  the  first  estate  in  tail  male)  who  being  sotis  or  a  son 
shall  attain  the  age  of  twenty-one  years  or  being  daughters  or  a 
daughter  shall  attain  that  age  or  marry  under  that  age,  namely  {say) 
10,000?.  if  there  shall  be  but  one  such  child,  18,000?.  if  there  shall  be  hut 
two,  24,000?.  if  there  shall  be  but  three,  and  30,000?.  if  there  shall  be 
four  or  more  such  children  ;  such  sums  to  be  paid  to  such  one  or  more 
exclusively  of  the  others  or  other  of  such  children  at  such  times  not 
previously  in  th^  case  of  sons  to  the  attainment  of  majority,  and  in  the 
case  of  daughters  to  majority  or  marriage,  and  subject  to  such  pro- 
visions as  the  settlor  shall  by  deed  or  tvill  appoint,  ami  in  defaxdl  of 
such  appointment  to  be  divided  equally  between  the  children  if  more 
than  one,  and  paid  to  sons  at  twenty-one  and  to  daughters  at  twenty- 
one  or  marriage.  There  are  added  a  hotchpot  clause  providing  tJuii 
a  child  to  whom  any  appointinent  is  made  must  bring  the  sum  appointed 
into  account  before  taking  any  of  the  nnappointed  part  of  the  trust 
fund  {I),  and  provisions  for  the  maintenance  of  the  younger  children 
during  minority  after  the  settlor's  death,  for  the  advancement  of  part  of 
their  portions  for  their  benefit,  for  the  tenant  for  life  to  keep  down  the 
interest  on  money  raised  for  portions  in  his  lifetime,  aiul  for  iJie  surplus 
rents  to  be  taken  by  the  reversioner  (m).  Then  follow  powers  for  the 
settlor  to  jointure  a  future  ivife,  and  to  charge  portions  for  the  children 
of  a  future  marriage  (n).] 

And  it  is  hereby  agreed  and  declared  that  the  said  E.  F.  Appointment 
and  Ci.  H.  shall  he  the  trustees  of  these  presents  for  the  purposes  "'  trustees  for 


shall  be  left  a  widow  in  the 
father's  lifetime,  and  a  rent- 
eharge  of  larj^or  amount  for  her 
jointm-e  if  she  shall  survive  botli 
the  father  and  the  .'■on.  and  the 
father  has  a  life  estate  in  resto- 
ration of  liis  former  life  estate, 
and  after  the  father'.'?  death  the 
lands  are  limited  to  the  son  for 
life,  with  remainder  to  trustees 
for  a  term  to  raise  portions  for 
his  younger  ehildren,  with  re- 
mainder to  his  lirst  and  other 
sons  in  tail  male,  with  divers 
other  remainders,  as  to  the 
father's  other  sons,  if  any  ho 
livinji,  sueeessively  for  life  with 
remainder  to  their  sons  in  (ail 
male,  and  to  the  sons'  diuiirliterH 
in  tail,  the  idtimati"  rrmainder 


being  to  the  son,  who  was  the 
disentailing  tenant  in  tail,  in  fee 
simple.  See  Williams  on  Settle- 
ments, 214  —  218.  288  —  201: 
David.son,  Prec.  Conv.  iii.  324 — 
:V.\0,  3rd  ed.  ;  Wms.  Conv.  Rtat. 
-AT. 

(?)  See  Wins.  Pers.  Prop.  400. 
048,  17th  ed. 

(w)  Ante,  p.  54.^.  As  to  the 
object  and  form  of  the  trusts 
r)f  a  term  to  raise  portit)ns.  se(< 
Williams  on  Settlements.  2l!>. 
2")!)  sq.  ;  Davidson,  Prec.  ( Vuiv. 
i.  .321.  nth  ed.  ;  iii.  40.')  sq..  OSS. 
3rd  ed.  ;  Davidson's  t'oneise 
Preeedents.  .^42,  IHth  ed. 

(h)  See  Williams  on  .^Nttle- 
ments.  200 ;  David.son.  i'ree. 
( 'onv.  iii.  4(i(>  .sv/..  I(M)I  sq.,  3rd  ed. 
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the  purposes 
of  tlie  Settled 
Land  Acts. 

Provision 
dispensing 
with  notice 
to  such 
trustees. 

And  with  the 
restriction  on 
sale  or  lease 
of  principal 
mansion 
house,  &c. 

Provision  as 
to  rent  on 
mining  leases. 


Accumula- 
tions during 
minority. 


of  the  Settled  Land  Acts  1882  to  1890  (o)  and  tlic  42iul  section  of  the 
Conveyancing  and  Law  of  Property  Act  1881  (j)) 

And  that  it  shall  be  lawful  for  the  said  A.  B.  to  exercise  all 
or  any  of  the  powers  given  to  a  tenant  for  life  by  the  said  Settled 
Land  Acts  with  respect  to  all  or  any  part  of  the  hereditaments 
hereby  assured  without  giving  to  the  trustees  for  the  time  being  of 
these  presents  for  the  purposes  of  the  same  Acts  any  notice  of  his 
intention  in  that  behalf  (q)  and  as  regards  the  principal  mansion 
house  on  the  same  hereditaments  and  the  pleasure  grounds  and 
park  and  lands  usually  occupied  therewith  or  any  part  thereof 
respectively  without  the  consent  of  the  same  trustees  or  an  order 
of  the  Court  (?•) 

And  that  the  whole  of  the  rent  reserved  by  any  nihiing  lease  of 
the  premises  to  be  granted  under  the  Settled  Land  Acts  1882  to  1890 
shall  be  received  by  the  person  or  persons  for  the  time  being  entitled 
to  receive  the  rents  and  j)rofits  of  the  premises  and  shall  be  applicable 
by  him  or  them  as  rents  and  profits  and  no  part  of  any  such  rent 
shall  be  set  aside  as  capital  money  arising  under  the  said  Settled 
Land  Acts  (s) 

And  that  in  the  event  of  the  death  of  any  person  who  shall  have 
been  entitled  in  possession  to  the  premises  for  an  estate  in  tail  male 
by  these  presents  limited  to  him  as  purchaser  under  the  age  of 
twenty-one  yeai-s  the  said  E.  F.  and  G.  H.  or  other  the  trustees  or 
trustee  for  the  time  being  of  these  presents  shall  hold  any  fund  which 
they  or  he  may  have  accumulated  pursuant  to  the  42nd  section  of 
the  Conveyancing  and  Law  of  Property  Act  1881  out  of  income 
arising  from  the  premises  whilst  such  infant  was  so  entitled  in 
possession  upon  trust  to  apply  the  same  in  the  purchase  of  land 
in  England  or  Wales  to  be  settled  to  the  subsisting  uses  of  the 
settlement  hereby  made  but  with  liberty  to  apply  the  same  in  any 
manner  in  which  capital  money  arising  under  the  Settled  Land 
Acts  1882  to  1890  from  the  sale  of  any  land  so  settled  would  be 
applicable  (t) 

In  witness  &c.  (u) 

The  Schedule  above  referred  to  [conlains  a  particular  description 
of  the  properly  conveyed] 


(o)  Ante,  p.  121. 
(j))  Ante,  p.  302,  n.  (t). 
(q)  Ante,  pp.  121,  123,  n.  (i). 
(r)  Ante,    pp.    121—123.       A 
settlor,  who  is  himself  seised  in 
fee,  will  naturally  desire  to   be 
*  Stamp  on       unrestricted  in  his  exercise  of  the 
marriage  powers  given  by  the  Settled  Land 

settlements  of  Acts  ;    but  it  is  not  common,  in 
real  estate.       the  case  of  family  re-settlements, 
so  to  remove  the  restriction  on 
the  sale  or  leasing  of  the  prin- 
cipal mansion  house. 


(s)  Ante,  pp.  122,  123. 

(t)  In  default  of  this  pro- 
vision, the  accumulations  would 
belong  to  the  infant's  legal  i^er- 
sonal  representatives.  See  Wms. 
Conv.  Stat.  206.  209. 

(m)  Ante,  p.  628.  *Deeds  of 
settlement  on  marriage  of  real 
estate  are  charged  with  a  stamp 
dutv  of  106\  onlj' ;  see  stat.  10 
Edw.  VIL  c.  8,  s.  74;  ante, 
pp.  80.  n.  (m).  1.56.  n.  (rf).  218, 
n.  [n),  013. 


(    C-10    ) 


PART   VII. 


OF    REGISTERED    LAND. 


We  have  seen  (a)  that  under  the  Land  Transfer  Acts, 
1875  and  1897  (h),  and  the  Order  in  Council  made 
thereunder,  registration  of  tlie  title  to  lands  situate  in 
the  county  and  city  of  London  has  heen  made  com- 
pulsory on  sale.  It  is  therefore  necessary  to  give  some 
account  of  the  system  of  registration  of  title  estahlished 
hy  these  Acts.  Eegistration  of  title  was  first  intro- 
duced as  a  voluntary  system  by  an  Act  of  1862  (c),  but 
this  Act,  having  met  with  small  success,  was  superseded 
l)y  the  Land  Transfer  Act,  1875  (tZ).  Registration 
under  the  Act  of  1875  was  also  optional,  and  was  but 
seldom  employtnl.  Tiie  Act  of  1897  and  tlie  Land 
Transfer  Rules,  1898  and  190B,  amended  the  Act  of 
1875  in  several  important  particulars,  ])esides  pro- 
viding for  compulsory  registration  in  tlic  manner 
already  described  (e).  The  Rules  of  1903  have  been 
amended  by  the  Land  Transfer  Rules,  1908  (/). 

Under  the  Land  Tiansfer  Acts,  1875  and  1897  (</),  Offioo  of  Innd 
theic  is  estal)lished  an  office  of  land  registry,  with  a  ''^o"*'''}'- 

(a)  Ante,  pp.  214,  215.  title  ;   sec  Sug.  V.  &  P.  511  sq., 

(b)  Stat.  38  &  .39  Vict.  c.  87  ;  Mth    ed.     This    Act    doos    not 
GO  &  61  Vict.  c.  05.  appear  to  have  Ik-cii  rc])eale(l. 

(c)  Stats.  25  &  20  Vict.  c.  63;  (d)  Stat.  ."W  \-  :i!l  Xkt.  v.  ST. 
see  Sug.  V.  &  P.  .505  sq.,  14th  ed.  s.  125. 

Another  Act  of  tlic  same  session.  (r)  Aiilr.    \>\>.    '2\\.    2l'>.    ."•lt>. 

Stat.   25  &  20  Vict.   c.   07.  em-  52!).  538. 

powered  persons  claiming  to  be  (/)  See  W.  N.,  21st  Nov.,  1908. 

entitled  to  land  in  possession  for  (f/)  Stats.  38  \'  30  Viet.  e.  87. 

an  estate  in  fee  simple,  or  claim-  ss.  100  sq.  ;    00  iV  01   Viet.  e.  ti5. 

ing  power  to  dispose  of  sueli  an  pt.    ii.  ;     Land    Transfer    Knles, 

(■stat(!,  to  apply  to  the  Court  of  1003,  hereiiiaflcr  nfcrnd  to  as 

Chancery   for   a   declaration   of  L.  T.  K.  (1003). 


r.no 
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What  land 
may  be 
registered. 


Copyholds 
customary 
freeholds. 


Who  is 
entitled  to 
apply  for 
registration. 


I'ogisii'ar  and  other  officials.  A])])]ication  may  bo  mado 
at  tliis  office  for  registration  of  the  applicant  or  his 
nominee  or  nominees  as  the  propiietor  or  proprietors, 
citlier  with  an  absolute  title  or  with  a  possessory  title 
only,  of  any  fi'eehold  land,  or  of  any  leasehold  land  held 
under  a  lease  which  is  either  immediately  or  mediately 
derived  out  of  land  of  freehold  tenure  and  is  for  or 
determinable  on  a  life  or  lives  or  for  a  term  of  years  of 
which  more  than  twenty-one  are  unexpired  (/;)•  An 
underlease  is,  but  a  term  created  for  mortgage  pur- 
poses {i)  is  not  to  be  deemed  such  a  lease  (h).  Copy- 
holds are  excepted  from  the  Acts  ;  and  so  are  customary 
freeholds  (l),  in  any  case  in  which  an  admission  or  any 
act  by  the  lord  of  the  manor  is  necessary  to  perfect  the 
title  of  a  purchaser  from  the  customary  tenant  {m).  The 
term  land  as  used  in  the  Acts  includes  all  heredita- 
ments, corporeal  or  incorporeal  (/?)  ;  and  the  title  to 
an  undivided  share  of  land  may  be  registered  (o).  The 
Acts  do  not  apply  to  Scotland  or  Ireland  (p). 

The  persons  entitled  to  apply  for  registration  are 
(1)  any  person  who  has  contracted  to  buy  for  his  ovra 
benefit,  in  the  case  of  freeholds,  an  estate  in  fee  simple 
or  in  the  case  of  leaseholds,  land  held  under  such  a  lease 
as  above-mentioned,  and  in  either  case  whether  subject 
or  not  to  incum])rances,  provided  that  the  vendor  con- 
sent to  the  application  ;  (2)  any  person  entitled  for  his 
own  benefit  at  law  or  in  equity  to  such  an  estate  in 
freeholds  or  such  leasehold  land,  subject  or  not  as 
aforesaid  ;  (3)  any  person  capable  of  disposing  for  his 
own    benefit    by   way    of   sale  of  such  an  estate   in 


(h)  Stat.  38  &  39  Vict.  c.  87, 
ss.  2.  5,  11,  as  amended  bv  60  & 
61  Vict.  c.  65,  s.  14.  and  First 
Schedule;  L.  T.  R.  (1903)  51— 
67  ;  L.  T.  R.  (1908)  L  18,  II., 
III. 

(i)  Ante,  pp.  577.  579. 

(k)  Stat.  60  &  61  Vict.  c.  65, 
First  Schedule. 

[l)  Ante,  pp.  474—476. 


(m)  Stat.  38  &  39  Vict.  c.  87, 
s.  2;  see  60  &  61  Vict.  c.  65, 
First  Schedule. 

(n)  Stat.  60  &  61  Vict.  c.  65, 
s.  24. 

(o)  Stat.  60  &  61  Vict.  c.  65, 
s.  14(1);   L.  T.  R.  (1903)  77. 

(]))  Stat.  38  &  39  Vict.  c.  87, 
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froohokls  or  such  leasehold  land,  subject,  or  not  as 
aforesiiid  (q)  ;  (4)  any  person  holding  land  on  trust 
for  sale,  and  any  trustee,  mortgagee  or  other  person 
having  power  of  sale,  witli  the  consent  in  each  case 
of  the  persons  (if  any)  whose  consent  is  required  to 
the  exercise  by  the  ap])licant  of  his  trust  or  power  of 
sale  (r)  ;  and  (5)  any  i.wo  or  more  persons  entitled 
for  tlieir  own  benefit,  concurrently  or  successively,  or 
partl}^  in  one  mode  and  partly  in  anothei-.  to  such 
estates,  rights  or  interests  in  land  as  would,  if  vested 
in  one  person,  entitle  him  to  be  registered  as  proprietor 
of  the  land.  These  last  may  apply  to  be  registered 
as  joint  proprietors  in  the  same  manner  and  with  the 
same  incidents,  so  far  as  cii'cumstances  admit,  as  a 
single  proprietor  (s). 

Ever}'  application  for  registration  of  freeholds  must  Application 
be  made  in  the  manner  prescribed  by  the  Eules  of  tron  of'*  ^^' 
1908  (i),  stating  whether  an  absolute  or  a  possessory '"'p^^hfl^s- 
title  is  required.  And  the  application  must  be  accom- 
panied (unless  tlie  Registrar  otherwise  direct)  l)v  (1)  all 
such  original  deeds  and  documents  relating  to  the  title 
as  the  applicant  has  in  his  possession  or  under  his 
control,  including  opinions  of  counsel,  abstracts  of 
title,  contracts  for  or  conditions  of  sale,  requisitions, 
replies  and  other  like  documents,  in  regard  to  the 
title,  and  (2)  a  copy  or  sufficient  abstract  of  the  latest 
document  of  title,  not  being  a  document  of  record,  and 
(0)  suflicicnt  ])articulars  to  enable  the  land  to  be  fully 
identified  on  the  ordnance  map  or  Tjand  Picgistry 
general  n)a])  ;  also  a  list  in  duplicate  of  all  documents 
so  delivered  (?/.).  Where  ihe  ai)])licant  h;is  no  docu- 
ments of  title  in  his  possessitJii   oi'  under  his  contixd. 

(<7)  Stat.  38  &  30  Vict.  c.  87.  stal.  f.0  &,  01  Vict.  o.  W,  a.  14  (1). 

Rs.  5,  11  ;    f)0  &  (il   Vie),  c.  CI,  and  First  Scho.lulc. 

Fir.st  Schedule.  (/)  L.  T.  K.  (liMlS)  I.   IS.  an.l 

(r)  Slat.  38  A-  30  Vid.  c.  87.  First  Srhochilc 

.9.  08.  (")   T..  T.  R.  (lOoS)  1.  10. 

{s)  Sect.    00,   as   nnieiKicd  l>y 
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Application 

for  registra- 
tion with 
absolute  title, 

Investigation 
of  the  title. 


When  it  may 
1)6  modified. 


Advertise- 
ment of 
application. 

Objection. 


and  the  registrar  is  satisfied  on  inquiry  or  otherwise 
that  he  is  in  possession  or  receipt  of  the  rents  and 
profits  of  the  land,  a  statutory  declaration  by  him  as 
to  the  time  for  which  he  and  his  predecessors  have 
been  in  such  possession  or  receipt  may  be  taken  as 
'prima  jacie  evidence  of  his  right  to  apply  for  registra- 
tion as  first  proprietor  (r). 

Where  an  absolute  title  is  required,  the  applicant  or 
his  nominee  shall  not  be  registered  as  proprietor  of  the 
fee  simple  unless  and  until  the  title  is  approved  by  the 
registrar  [ic).  And  the  title  is  to  be  examined  b}'  or 
under  the  superintendence  of  the  registrar  in  accord- 
ance with  the  usual  conveyancing  practice  [x],  the 
registrar  being  at  liberty  to  refer  the  whole  or  any 
part  of  the  examination  for  the  opinion  of  one  of  the 
official  examiners  of  title,  and  to  act  on  such  opinion  (t/). 
But  when  (1)  the  land  has  been  sold  or  purchased 
under  an  order  of  the  Court,  or  (2)  has  been  regis- 
tered with  possessory  or  qualified  title  for  six  years, 
the  first  proprietor  having  been  a  purchaser  on  sale, 
or  (3)  it  shall  appear  to  the  regktrar  that  the  title  has 
been  sufficiently  investigated  on  a  transaction  for  value, 
the  examination  of  the  title  may  be  modified  in  such 
manner  as  the  registrar  may  think  fit  {z).  Except  in 
the  cases  specified  in  the  Eules  (a),  before  any  regis- 
tration is  completed  with  absolute  title,  the  application 
is  to  be  advertised,  stating  a  time  within  which  objec- 
tions may  be  made  (6),  and  any  person  may  object  to 
the  registration  (c).  If  any  such  objection  is  made, 
the  title  is  not  to  be  registered  until  the  objection  has 


(«•)  L.  T.  R.  (1908)  1.  38. 

{lo)  Stat.  38  &  39  Vict.  c.  87, 
s.  6;   L.  T.  R.  (1908)  I.  35. 

{x)  L.  T.  R.  (1908)  I.  24. 

(y)  L.  T.  R.  (1908)  1.  25. 

(z)  L.  T.  R.  (1908)  1.  27. 

(a)  See  L.  T.  R.  (1908)  I.  30, 
providing  that  advertisement 
may  be  dispensed  with  in  certain 


cases  where  the  land  is  situate 
in  a  compulsory  registration 
district,  and  the  applicant  is  a 
purchaser  on  a  sale  completed 
within  the  j-ear  preceding  the 
application. 

{b)  Stat.  38  &  39  Vict.  c.  87, 
s.  17(1);L.T.R.  (1908;!.  28,29. 

(c)  L.  T.  R.  (1908)  I.  31. 
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been    witluli-awn    or    utlierAvise    disposed    uf  {d).     The 

registrar  has  jurisdiction  to  hear  and  deteiinine  any 

such  objection,  subject  to  an  appeal  to  the  Court  ;   or 

the  registrar  may,  instead  of  deciding  any   question 

himself,  refer  it  at  once  to  the  Court  for  decision  (e). 

If  the  registrar,  upon  the  examination  of  any  title,  is  Tower  to 

of  opinion  that  the  title  is  open  to  objection,  but  i"^  c?rod°hold[ir' 

nevertheless  a  title,  the  holding  inider  which  will  not  title. 

be  disturbed  (/),  he  may  approve  of  such  title,  or  may 

require  the  applicant  to  apply  to  the  Court,  upon  a 

statement  signed  by  the  registrar,  for  its  sanction  tu 

the  registration  [g).     All  jurisdiction  vested  by  the  Acts 

or  llules  in  the  Court  is  assigned  to  the  senior  Judge 

fur  thc^  time  being  of  the  Chancery  Division  of  the 

High  Court  (//).     Incumbrances,  conditions,  and  other  Jncuuibrauces 

jjurdeiis   (including  fee  farm  gra.nts,  or  other  gr^ints  J^'^^'JtJ.;;!;,';^'' 

reser^ing  rents  or  services)  to  "which  the  land  may  be 

suliject,  are  to  be  entered  in  the  register  in  accordance 

with  the  title  produced  (i).     Before  the  completion  of 

the  registration  of  any  land  in  respect  of  which  an 

examination  of  title  is  requii'ed,  the  vendor  and  his 

solicitor,  in  cases  where  the  applicant  is  a  person  who 

has  contracted  to  buy  such  land,  and  in  all  other 

cases  (j)  the  applicant  and  his  solicitor,  nuist,  if  re-  j)isdosurc  of 

quired  l>v  the  registrar,  each  make  a  statutory  deda- •''i*'^'"^^,, 

!■'=>'  -  anocting  tlic 

ration  that  all  deeds,  wills  and  inslrunients  of  title,  title, 
and  all  charges  and  incumbrances  a  lire  ting  the   litli- 
to  the  land  and  all  facts  material  to  such  title  have 
been  disclosed  in  the  course  of  the  investigation  of  title 
made  by  the  registrar  (Ix).     And  a  person  shall  not  be 

id)  Ibid.  I.  32.  (0  L.  T.  R.  (1908)  I.  13.     As 

(e)  iStat.  38  <fc  39  Vict.  e.  87,  to  notification  of  the  cessation  of 

s.  17  (2) ;    L.  T.  R.  (1903)  297  ;  such  incumbrances  sec  stats.  3S 

L.  T.  R.  (1908)  I.  33.  &  39  Vict.  c.  87.  s.  19  ;   (K)  &  01 

(/)  /.e.,  what  is  called  a  good  Vict.     c.     05,     First    iSchedule  ; 

Jwldiiig    title     as     distinguished  L.    T.    R.    (1903)    210,    217;     2 

from    a    good    marketable   title;  Wms.  V.&  1M17J— 1177, 2ml  ed. 

sec  link,  p.  010.  (j)  Ante,  p\\  050.  (>51. 

(</)  Stut.  38  &  39  Viet.  c.  87,  (A)  fcital.  38  &  39  \iet.  -■.  »7, 

s.  17  (3).  s.  70 ;  L.  T.  R.  (19(.»8)  I.  11. 

(h)  L.  T.  R.  (1903)  299. 
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deeds  with 
notice  of 
registration 


rt'gisteiecl  as  tho  proprietor  of  Itiiid  until,  if  required 
by  the  registrar,  he  lias  produced  to  him  such  docu- 
Markbig  title  merits  of  title  as  will,  in  his  opinion,  when  stamped  or 
otherwise  marked,  give  notice  to  any  purchaser  or  other 
l)ersoii  dealing  with  the  land  of  the  fact  of  registration, 
and  the  registrar  shall  stamp  or  otherwise!  mark  the 
same  accordingly,  or  until  ho  has  otherwise  satisfied 
the  registrar  that  the  fact  of  registration  cannot  be 
concealed  from  a  purchaser  or  other  person  dealing 
with  the  land  (l).  When  these  requirements  have  been 
complied  with,  and  all  requisitions  and  objections  (if 
any)  have  been  disposed  of,  and  at  the  expiration  of 
the  time  fixed  by  the  advertisements  {)ii)  and  by  any 
notices  that  may  have  been  directed,  the  registration 
is  completed  {n). 


Qualilicd 
title. 


AVliere  an  absolute  title  is  required,  and  on  the 
("xamination  of  the  title  it  appears  to  the  registrar  that 
the  title  can  be  established  only  for  a  limited  period  or 
subject  to  certain  reservations,  tho  registrar  may,  at 
the  request  of  the  applicant,  by  entry  in  the  register 
except  from  the  effect  of  registration  any  estate,  right 
or  interest  arising  before  a  specified  date,  or  under  a 
specified  instrument,  or  otherwise  particularly  described 
ill  the  register  ;  and  a  title  registered  subject  to  such 
excepted  estate,  interest  or  right  is  called  a  qualilietl 
title  (o). 


Application 
for  registra- 
tion withpos 
sessory  title. 


Application  for  registra 
sessory  title  has  now  to  be 

(I)  Stat.  38  &  39  Vict.  c.  87, 
s.  72. 

(m)  Ante,  p.  652. 

(tt)  L.  T.  R.  (1908)  I.  -17.  By 
rule  42,  if  the  registrar  is  of 
opinion  that  an  absolute  title 
may  be  registered  at  the  expira- 
tion of  a  certain  period  or  on  the 
occurrence  of  a  particular  event, 
he  may  (unless  the  applicant 
objects)  tile  a  note  of  the  fact. 


tioii  of  freeliulds  with  pos- 
made  in  the  same  maniier 

and  on  the  expiration  of  that 
period,  or  on  proof  to  his  satis- 
faction of  the  occurrence  of  the 
event,  he  may,  if  he  think  fit, 
register  the  title  as  absolute 
accordingly.  In  the  meantime 
the  title  shall  be  registered  in 
the  then  proper  manner. 

(o)    Stat.  38  &  39  Vict.  e. 
87,  s.  9  ;  see  L.  T.  R.  (1908)  I.  30. 
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and  to  ]jc'  Hccoiiipanied  "with  the  Bamo  ducumeiitri  as 
application  for  registration  Avitli  absohito  title  ( p).  The 
title  is  not  requii'ed  to  be  investigated  (q),  nor  tho 
application  to  be  advertised  (r).  But  the  documents 
delivered  are  looked  at  ;  and  if  thev  afford  'prijiid  facie 
evidence  of  the  applicant's  right  to  apply  for  registra- 
tion as  first  proprietor  {s),  registration  with  possessory 
title  is  completed  accordingly  (/).  There  is,  however, 
the  same  recpiirement  as  upon  ri^gistration  with  an 
absolute  or  qualilied  title,  with  respect  to  satisfying 
the  registrar,  by  production  of  documents  of  title  or 
otherwise,  that  the  fact  of  registration  cannot  be  con- 
cealed from  a  purchaser  or  other  person  dealing  with 
the  land,  and  with  respect  to  marking  such  documents 
with  notice  of  the  registi'ation  («.)  ;  but  in  the  case  of 
registration  ■\\i(li  a  possessory  title  the  registrar  is 
empowered  to  act  on  such  reasonable  evidence  as  may 
be  prescribed  by  the  Kules  as  to  the  sufficiency  of  the 
d<jcuments  produced,  and  as  to  dispensing  with  theii' 
production  in  special  circumstances  {v).  All  incum-  incumbrancea 
brances,  etc.,  to  which  the  land  is  subject  are  now  P"*?^  ^^.  , 

■'  iiist  icgialra- 

required  to  be  entered  in  the  register,  whether  tho  tion. 
title  registered  be  absolute,  qualilied  or  possessory  {ic). 
And  a  qualified  title  may  (where  proper)  l>e  entered 
at   tho   applicant's   request,   after   an   ai)i)lication    fur 


{■p)  L.  'J'.  K.  (1!»U8)  I.  18,  lt>, 
38,  anil  First  .Schedule ;  untc, 
\\  ()i>l. 

{q)  ytat.  38  &  39  Vict.  e.  87, 
K.  6. 

(r)  L.  T.  R.  (1908)  I.  28. 

[s]  Sec  ante,  p.  050. 

{<)  L.  T.  R.  (1908)  I.  37;  and 
sec  r.  47,  a)ite,  j).  054. 

(m)  Stat.  38  &  39  Viet.  e.  87, 
s.  72  ;   ante,  \^.  054. 

[v)  Stat.  OO  &  61  Viet.  e.  05. 
First  Schedule.  By  L.  T.  R. 
(1908)  1.  40,  w  here  in  an\'  ease  nf 
registration  with  ix)s.scssory  title 
the  deeds  produced  to  be  marked 
arc  numerous,  the  registrar  may 
act  on  a  statutur\'  declaration  of 


the  applicant's  solicitor  that  all 
the  lands  included  in  the  appli- 
cation are  dealt  with  by  such 
deeds,  and  that  such  deeds  arc 
all  the  deeds  necessary  to  l)o 
marked.  And  by  rule  45,  if  iu 
any  ease  of  registration  wilii  ihjs- 
scssory  title  it  is  proved  to  tho 
Btttisfaction  of  tho  registrar,  by 
the  statutory  declaration  of  the 
ai)plicant's  solicitor  or  otherwise, 
that  any  document  of  title  re- 
((uiring  to  be  marked  cannot  bo 
l)roduced,  the  registrar  may  com- 
plete the  registration  without 
suth  production. 

(if)  L.    T.    H.    (I9tt8)    J.     13; 
ante,  p.  053. 
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The  icgi.strar  registration  witli  possessory  title  (x).  If  on  an  applica- 
convert  the  ^^^^  ^^^  registration  with  possessory  title,  the  registrar 
title,  where  observes  that  the  documents  produced  are  sufficient  to 
absolute'       enable  registration  to  be  made  witli  absolute  title,  he 


unless  the 
applicant 
objects. 


Application 
for  registra- 
tion of  lease- 
hold land. 


"  Good  " 
leasehold 
title. 


Qualified 
title  to 
leaseholds. 


may,  after  completing  the  registration  with  possessory 
title,  inform  the  applicant  that  he  proposes  (sul)ject  to 
such  conditions,  if  any,  as  may  be  required)  to  convert 
the  title  into  an  absolute  title,  and  may,  if  the  appli- 
cant does  not  object,  convert  the  title  into  absolute 
accordingly  (y). 

Applications  for  registration  of  leasehold  land  are 
to  be  made  in  the  same  manner  and  accompanied  b}" 
the  same  documents  as  in  the  case  of  freeholds  :  but 
the  lease,  if  in  the  possession  or  control  of  the  appli- 
cant, and  in  all  other  cases  a  copy  or  abstract,  or  other 
sufficient  evidence  of  its  contents,  must  be  delivered 
with  the  application  {z).  And  application  may  be 
made  for  the  registration  of  leasehold  land  with  abso- 
lute title,  with  good  leasehold  title,  or  with  possessory 
title  (a).  No  person  shall  bo  registered  as  proprietor 
of  leasehold  land  with  absolute  title  until  and  unless 
the  title  both  to  the  leasehold  and  the  freehold,  and 
to  any  intermediate  leasehold  that  may  exist,  is 
approved  by  the  registrar  ;  and  no  person  shall  be 
registered  as  proprietor  of  leasehold  land  with  good 
leasehold  title  until  and  unless  the  title  to  the  lease- 
hold interest  is  approved  by  the  registrar  (6).  Where, 
however,  the  original  lessee  is  registered  as  fii'st  pro- 
prietor, the  title  may  be  entered  as  good  leasehold  on 
his  satisfying  the  registrar  that  he  has  not  incumbered 
or  dealt  with  the  land  in  any  way  except  as  disclosed  ; 
and  no  advertisement  shall  be  necessary  (c).  On  any 
application  for  registration  of  leasehold  land,  a  title 


(x)  L.    T.    Pv.    (1908)    I.    30; 
ante,  p.  054. 

(y)  L.  T.  R.  (1908)  I.  39. 

(z)  Sec  ante,  p.  651  ;   L.  T.  R. 


(1903)  51. 

(a)  L.  T.  R.  (1903)  52. 
(0)  L.  T.  R.  (1908)  II.  53. 
(c)  L.  T.  R.  (1903)  rule  54. 
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qualified  in  respect  either  of  the  lessor's  right  to  the 
reversion  or  the  lessee's  to  the  lease,  may  be  registered 
in  the  same  cu'cumstances  as  determine  the  regis- 
tration of  freeholds  with  a  qualified  title  (d). 

All  applications  for  registration  are  entered  in  a  Priority  of 
book  in  the  order  in  which  the}^  are  delivered,  and  for^rcgistra^- 
numbered  accordingly  (e)  ;    and  in  every  case  regis-  tion. 
tration  (when  completed)  is  completed  as  of  the  day 
on  which  and  of  the  priority  in  which  the  application 
was  delivered  (./).     And  on  entry  on  the  register  of 
the   name   of  the   first   registered   proprietor   of  any 
freehold  or  leasehold  land,  the  registrar  is  requii'ed  to 
prepare  a  land  certificate,  certif}- ing  that  the  proprietor  l^and 
is  registered  as  proprietor  of  the  land  descril)ed  therein, 
and  stating  whether  his   title   is   absolute,    qualified, 
good  leasehold   or  possessory.      The   land   certificate 
may  be  delivered  to  the  proprietor,  or  deposited  in 
the  registry,  as  he  may  prefer  (g). 

The  first  registration  of  any  person  as  proprietor  of  Effect  of  first 
fieehold  land  with  an  absolute  title  shall  vest  in  him  ^vi'th  ahsoiuto 
an  estate  in  fee  simple  in  such  land,  together  with  ^^^^^^  'J";  *" 
i\\\  rights,  privileges  and  appurtenances    belonguig  or 
appurtenant  thereto,  subject  as  follows  : — (1)  to   the 
incumbrances,   if   any,   entered   on  the  register,   and 
(2)  unless  under  the  provisions  of  the  Acts  the  con- 
trary is  expressed  on  the  register,  to  such  liabilities, 
lights    and    interests    (if    any)    as    are    by    the    Acts 
declared  not  to  be  incuml)rances  (//),  and   (3)  where 

{d)  L.  T.   R.  (1908)  III.   58;  made    in   accordance    with   the 

ante,  pp.  6.')4,  655.  notice,  it  will  ))e  dealt   with  in 

(e)  L.  T.  R.  (1908)  I.  23.  priority  (o    any  other   appliea- 

(/)  Ibid.  r.  47.      Under  r.  95.  tion   made,   with  respect  to  the 

a  priority  notice  *  may  l>e  lod^'ed  ianil  in  question,  in  the  mean-  Priority 

by   a   person  entitled   to   a)>i)lv  time.  notice  on 

for    first    registration;     and    if  (7)  Stats.  :}H  &  39  Vict.  c.  87.  application 

within    14    days    thereafter,    or  s.  io  ;    VA)  &  C.l   Viet.  c.  05,  s.  8  for  •'r-*< 

such  further  time  as  the  registrar  (4);    L.  T.   H.   (1903)  05,  S.'-.H  :  registration, 

shall  think  fit,  an  application  is  L.  T.  R.  (1908)  1.  47. 

(h)  By  Stat.  38  &  39  Viet.  c.  87,  s.  18.  as  amended  by  00  &  01  Viet, 
c.    65,   First   Schedule,   all    registered    antl   .shall,    unless   under   the 

W.R.P.  42 


r.nfi 
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such  first  proprietor  is  not  entitled  for  liis  own  benefit 
as  between  himself  and  any  persons  claiming  under 

Jjiabilifics,  provisions  of  the  Acts  the  contrary  is  expressed  on  the  register,  be 
&c.  declared  deemed  to  be  subject  to  such  of  the  following  liabilities,  rights  and 
not  to  be  in-  interests  as  may  be  for  the  time  being  subsisting  in  reference  thereto, 
cumbranres.  and  such  liabilities,  rights  and  interests  shall  not  be  deemed  incum- 
brances within  the  meaning  of  the  Acts  (that  is  to  say), 

(1)  Liability  to  repair  highways  by  reason  of  tenure,  quit  rents, 
fVown  rents,  heriots,  and  other  rents  and  charges  having  their  origin 
in  tenure  ;  and 

(2)  Succession  duty,  estate  duty,  land  tax,  tithe  rent-charge  and 
payments  in  lieu  of  tithes  or  of  tithe  rent-charge  ;  and 

(3)  Rights  of  common,  rights  of  sheepwalk,  rights  of  way,  water- 
courses, and  rights  of  water,  and  other  easements  ;  and 

(4)  Rights  to  mines  and  minerals  created  previously  to  the  regis- 
tration of  the  land  or  the  1st  of  January,  1898  ;  and 

(5)  Rights  of  entry,  search,  and  user,  and  other  rights  and  reser- 
vations incidental  to  or  required  for  the  purpose  of  giving  full  efifect 
to  the  enjoyment  of  rights  to  mines  and  minerals,  or  of  property  in 
mines  or  minerals,  and  created  previously  to  the  registration  of  the 
land  or  the  1st  of  January,  1898  ;  and 

(6)  Rights  of  fishing  and  sporting,  seignorial  and  manorial  rights 
of  all  descriptions,  and  franchises  exercisable  over  the  registered 
lands  ;  also  liabihty  to  repair  the  chancel  of  any  church,  liabiUty 
in  respect  of  embankments  and  river  walls,  and  drainage  rights, 
customary  rights,  pubhc  rights,  and  profits  a  preiulre  ;  and 

(7)  Leases  or  agreements  for  leases  and  other  tenancies  for  any 
term  not  exceeding  twenty-one  years,  or  for  any  less  estate,  in  cases 
where  there  is  an  occupation  under  such  tenancies  ;  also,  subject  to 
the  provisions  of  the  Land  Transfer  Act,  1897  (see  sect.  12,  post), 
rights  acquired,  or  in  course  of  being  acquired,  under  the  Limitation 
Acts  : 

Provided  as  follows  : 

(a)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  any 
land  registered,  or  about  to  be  registered,  is  exempt  from  land  tax 
or  tithe  rent-charge,  or  from  payments  in  lieu  of  tithes  or  of  tithe 
rent-charge,  the  registrar  may  notify  the  fact  on  the  register  in  the 
prescribed  manner  (see  L.  T.  R.  (1903)  212)  ;  and 

(b)  The  Commissioners  of  Liland  Revenue  shall,  upon  the  appli- 
cation of  the  proprietor  of  any  land  registered  or  about  to  be  regis- 
tered, upon  such  declaration  being  made,  or  such  other  evidence 
being  produced  as  the  Commissioners  require,  and  upon  payment  of 
the  prescribed  fee,  grant  a  certificate  that  at  the  date  of  the  grant 
thereof  no  succession  duty  is  owing  in  respect  of  such  land,  and  the 
registrar  shall  in  the  prescribed  manner  notify  such  fact  on  the 
register,  and  such  notification  shall  be  conclusive  evidence  of  the  fact 
so  notified  in  respect  of  succession  duty  (see,  however,  stat.  60  &  61 
Vict.  c.  65,  s.  13,  which  appears  to  supersede  this  provision) ;  and 

(c)  AVhere  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  vested  in  the  proprietor  of  land 
registered  or  about  to  be  registered,  the  registrar  may  register  such 
proprietor  in  the  prescribed  manner  as  proprietor  of  such  mines  and 
minerals  as  well  as  of  the  land  (see  L.  T.  R.  (1903)  213) ;   and 

(d)  \Vhere  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  severed  from  any  land  registered  or 
about  to  be  registered,  the  registrar  may,  on  the  application  of  the 
person  entitled  to  any  such  mines  and  minerals,  register  him  as  pro- 
prietor of  such  mines  and  minerals  in  manner  in  the  Act  of  1875 
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him,  to  any  unregistered  estates,  rights,  interests  or 
equities  to  which  such  persons  may  he  entitled  : — hut 
free  from  all  other  estates  and  interests  whatsoever, 
including  those  of  the  Crown  (i).     The  registration  of  Effect  of  first, 
any  person  as  first  registered  proprietor  of  freehold  '^^gl^tr^t'O" 
land  with  a  qualified  or  with  a  possessory  title  shall  fied  or  a 
have  the  same  effect  as  registration  with  an  absolute  tiUe^asTJ 
title  ;    except  that  registration  with  a  qualified  title  freeholds, 
shall   not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  mterest  appearing  by  the  register  to  be 
excepted  (k),  and  registration  with  a  possessory  title 
shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  adverse  to  or  in  derogation  of 
the  title  of  such  first  registered  proprietor  and  sub- 
sisting or  capable  of  arising  at  the  time  of  registration 
of  such  proprietor  (I). 

The  registration  of  any  person  as  first  registered  Effect  of  first 
proprietor   of  leasehold   land   with   an   absolute   title  ^registration 
shall  be  deemed  to  vest  in  him  tlie  possession  {m)  of  absolute 
the  land  comprised  in  the  registered  lease  relating  to  ieas^e'holds° 
such  land  for  all  the  leasehold  estate  therein  described, 
with  all  implied  or  expressed  rights,  privileges  and 
appurtenances  attached  to  such  estate,  but  subject  as 

(see  s.  82  ;  L.  T.  R.  (1903)  71,  74)  mentioned,  and  upon  such  registra- 
tion being  effected  shall  enter  on  the  register  of  the  land  a  reference 
to  the  registration  of  such  other  person  as  proprietor  of  sucli  mines 
and  minerals  (sec  L.  T.  R.  (1903)  214). 

Where  the  existence  of  any  such  liabilities,  rights  or  interests,  as 
are  mentioned  in  this  section,  is  proved  to  the  satisfaction  of  the 
registrar,  the  registrar  may,  if  he  think  fit,  enter  on  the  register 
notice  of  such  liabilities,  rights  or  interests  in  the  prescribed  manner. 
This  power  shall  bo  exercised  in  all  cases  where  the  aiistract  of  title 
of  first  registration  or  on  registration  as  qualified  or  nlwoluto  discloses 
the  existence  of  any  such  lial)iliti('s  as  are  nienliuned  in  sub-sections 
4  and  5.  (See  L.  T.  R.  (1903)  215.)  Wliere  an  eascnicnl  is  regis- 
tered as  an  incuinljrance,  the  dcjiniiiant  and  servient  tenements  shall 
be  defined,  if  practicable  and  required  by  the  parties.  Notice  of  a 
power  of  re-entry  and  of  a  right  of  reverter  may  1k'  entered  on  the 
register  under  this  paragraph. 

(i)  Stat.  38  &  39  Vict.  e.  87,  (k)  Anlv,  p.  ().j3. 

s.  7.     JJy  s.  105,  nothing  in  the  (/)  Stat.  38  &.  39  Viet.  e.  87. 

Act  shall  affect  the  right  of  the  .ss.  8,  9. 

Crown   to    any   escheat   or    for-  (»»>  S<'c  n»ti\  ]>.  .'"ijCi. 
feilurc. 
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follows  : — (1)  to  all  implied  and  expressed  covenants, 
obligations  and  liabilities  incident  to  such  leasehold 
estate  ;  and  (2)  to  the  incumbrances  (if  any)  entered 
on  the  register  ;  and  (3)  unless  the  contrary  is  ex- 
pressed on  the  register,  to  such  liabilities,  rights  and 
interests  as  affect  the  leasehold  estate,  and  are  by  the 
Acts  declared  not  to  be  incumbrances  in  the  case  of 
registered  freehold  land  (w)  ;  and  (4)  where  such  first 
proprietor  is  not  entitled  for  his  own  benefit  to  the 
land  registered  as  between  himself  and  any  persons 
claiming  under  him,  to  any  unregistered  estates, 
rights,  interests  or  equities  to  which  such  persons 
may  be  entitled  : — but  free  from  all  other  estates  and 
interests  whatsoever,  includii:ig  those  of  the  Crown  (o). 
Effect  of  first  Kegistration  of  a  person  as  first  proprietor  of  lease- 
witii  a  quali-  l^oltl  I'Mid  with  a  good  leasehold,  qualified  or  possessory 
fied,  good       ^i{;ie  shall  have  the  same  effect  as  registration  with  an 

leasehold,  or  .  " 

possessory  absolute  title  :  except  that  registration  with  a  good 
leasehold  title  shall  not  affect  or  prejudice  the  enforce- 
ment of  any  estate,  right  or  interest  affecting  or  in 
derogation  of  the  title  of  the  lessor  to  grant  the 
lease  ( p)  ;  that  registration  with  a  qualified  title  shall 
not  affect  or  prejudice  the  enforcement  of  any  estate, 
right  or  interest  appearing  by  the  register  to  be 
excepted  (q)  ;  and  that  registration  with  a  possessory 
title  shall  not  affect  or  prejudice  the  enforcement  of 
any  estate,  right  or  interest  (whether  in  respect  of  the 
lessor's  title  or  otherwise)  adverse  to,  or  in  derogation 
of,  the  title  of  such  first  registered  proprietor,  and 
subsisting  or  capable  of  arising  at  the  time  of  the 
registration  of  such  proprietor  (r). 


title,  as  to 
leaseholds. 


Registration         A  tenant  for  life  having  the  power  of  sale  given  bv 

of  settled  o  Jr"  o  .. 

land.  the  Settled  Land  Acts  (s)  comes  under  the  description 


(n.)  Ante,  p.  658,  n. 

(o)  Stat.  38  &  39  Vict.  c.  87, 
s.  13,  as  amended  bv  L.  T.  R. 
(1903)  55. 


(p)  L.  T.  R.  (1903)  56. 
(q)  Rule  59.     Ante,  p.  653. 
(r)  L.  T.  R.  (1903)  57. 
{s)  Ante,  p.  123. 
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of  those  entitled  to  apply  for  registration  of  land  (t)  ; 
and  settled  land  may,  at  the  option  of  the  tenant  for 
life,  be  registered  either  in  the  name  of  the  tenant  for 
life  or,  where  there  are  trustees  with  powers  of  sale, 
in  the  names  of  those  trustees,  or,  where  there  is  an 
overriding  power  of  appointment  of  the  fee  simple, 
in  the  names  of  the  persons  in  whom  that  power  is 
vested  (u) :  but  there  shall  also  be  entered  on  the 
register  such  restrictions  or  inhibitions  as  ma}^  bo 
prescribed  hy  the  rules  or  may  be  expedient  for  the 
protection  of  the  rights  of  the  persons  beneficially 
interested  in  the  land  (v).  The  registered  proprietor 
of  settled  land  and  all  other  necessary  parties  (if  any) 
shall,  on  the  request,  and  at  the  expense,  of  any  person 
entitled  to  an  estate,  interest  or  charge  conveyed  or 
created  for  securing  money  actually  raised  at  the  date 
of  such  request  {w),  charge  the  land  in  the  prescribed 
manner  with  the  payment  of  the  money  so  raised  {x). 
Subject  to  the  maintenance  of  the  right  of  the  regis- 
tered proprietor  to  deal  by  registered  disposition,  or  by 
way  of  mortgage  or  deposit,  with  any  land  whereof  ho 
is  registered  as  proprietor,  the  estates,  rights  and 
interests  of  the  persons  for  the  time  being  entitled 
under  any  settlement  comprising  the  land  shall  be 
unaffected  by  the  registration  of  that  proprietor  (y). 

It  will  be  observed  {z)  that  a  person  entitled  to  Eiiott of  iii>.t 
apply  for  registration   is   not   necessarily  the  person  ^vhero^'lj,',?" 
seised  of  or  entitled  to  the  legal  estate  in  the  land  applirant  lias 
which  he  desires  to  register.      Ho  may,  for  example,  estate.     "^ 
be  merely  interested  as  purchaser  under  a  contract  for 
sale  (a),   or   entitled   in   equitj'   only   under   a   simjile 
trust   for  his   benelit  {}>),   or  he   may  have  a  general 

(0  Anlc,  p.  051.  (w)  Sec  ant,,  j).  -WX  n.  (r). 

(m)  Stat.  1)0  &  151  Vict.  c.  05,  [x)  Stat.  00  &  01  \ict.  c.  05. 
s.  0(1).                                                    K.  ()  (7). 

(v)  Sect.  6  (2);    sec  L.  T.   R.  (//)  Sect.  0  (8). 

(1!»03)   78—82,    128,    I2!».    180—  (:)  .«/((<•,  pji.  (mO.  051. 

I!»0;    uittc,  pp.  5n),  II.  ((/),  5:}0,  (n)  Antr,  p.  187. 

n.  (6).  (6)  Antr,  p.  182. 
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powt'i'  uf  a-ppoiutiuent  uvor  land  of  which,  in  (Ici'aiill. 
of  appointment,  some  other  is  seised  im  fee  ((■).  In 
all  these  cases  the  effect  of  his  registration  as  pro- 
prietor of  the  land  appears  to  be  to  vest  in  him  the 
fee  simple  or  the  leasehold  estate  in  the  registered 
land,  without  any  conveyance  from  the  person  pre- 
viously seised  of  or  entitled  to  the  land  at  law  ;  and 
as  the  estate  so  vested  in  the  registered  proprietor  is 
to  be  free  from  all  estates  and  interests  except  such 
as  are  expressly  excepted  from  the  effect  of  regis- 
tration {(1),  the  estates  of  those  previously  seised  or 
entitled  at  law  appear  to  be  extinguLshed  (e).  The 
effect  of  first  registration  thus  appears  to  resemble  the 
effect  of  a  conveyance  b}^  a  tenant  for  life  under  the 
power  of  conveyance  given  by  the  Settled  Land 
Acts  (/).  As  we  have  seen  ((/),  where  a  tenant  for 
life  of  settled  land  is  registered  as  proprietor  thereof, 
the  registration  does  not  affect  the  estates,  rights  and 
interests  of  the  persons  for  the  time  being  entitled 
under  the  settlement.  In  this  case,  therefore,  it  does 
not  appear  that  the  effect  of  registration  is  to  vest  in 
him  the  estate  in  fee  simple  :  although,  as  we  have 
seen,  there  is  expressly  reserved  to  him  the  right  to 
deal  with  the  settled  land  by  registered  disposition  or 
by  way  of  mortgage  by  deposit,  and  for  these  purposes, 
it  seems,  he  can  dispose  of  the  whole  estate  w^hich 
would  otherwise  have  vested  in  him  on  registration. 

The  statutory  Every  registered  proprietor  of  any  freehold  or 
transfer  or  leasehold  land  may  transfer  the  land  or  any  part 
charge  thereof,  or  charge  the  same  wdth  the  payment  at  an 

land.  appointed  time  of  any  principal  sum  of  money,  with 

or  without  interest,  and  with  or  wdthout  a  power  of 
sale  to  be  exercised  at  or  after  a  time  appointed,  or 

(c)  Ante,  pp.  367—390.  47.  63,  64.  70—73. 

(d)  Ante,  pp.  657—660.  (/)  Ante,  pp.  120,  125,  409— 

(e)  See     Vaughan     Williams,       411. 

L.J.,  A.-G.  V.  Odell,  1906,  2  Ch.  (</)  Ante,  p.  661. 
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Avitli  ill!  annuity  or  other  periodical  pa.}'nient  {k).     Such 

transfers    or    charges    are    required    to    be    made    by 

instrument   of   transfer   or   charge    drawn    up   in   the  Instrument 

form  prescribed  by  the  Kules,  executed  as  a  deed  in  ^^  charge. 

the  presence  of  and  attested  by  a  witness,  -who  must 

sign  his  name  and  add  his  address  and  description  (i), 

and  duly  stamped  (k).    And  the}^  nuist  be  completed 

by  entry  in  the  register  of  the  transferee  or  chargee 

as  proprietor  of  the  land  transferred  or  charge  created. 

And  until  sucli  entry  is  made  upon  a  transfer,  the 

transferor  is  to  be  deemed  to  remain  the  proprietor 

of  the  land  (l).     But,  subject  to  the  maintenance  of  Unregistered 

the  estate  and  right  of  the  registered  proprietor,  any  of^'le^gLtcred 

person,    whether    the    registered    proprietor    or    not,  land. 

having  a  sufficient  (>state  or  interest  in  the  land,  may 

create   estates,   rights,   interests   and  equities   in   the 

same  manner  as  if  the  land  were  not  registered  ;   and 

any  person  entitled  to  or  interested  in  any  unregistered 

estates,  rights,  interests  or  equities  in  registered  land 

may  protect  the  same  from  being  impaired  by  any  act 

of  the  registered  proprietor  by  entering  on  the  register 

such  notices,  cautions,  inhibitions  or  other  restrictions 

as  mentioned  in  the  Acts  (w).     A  transfer  for  valuable  KiTcct  of 

consideration    of    freehold    land    registered    w'ith    an  transfer  for 

absolute  title  shall,   when  registered,   confer  on   the  valuable 

(h)  Stats.  38  &  3!)  Viet.  c.  87,  payable  on  a  similar  disposition  Stamps  on 
ss.   22,   29,   3-t;     (iO   &   61    Viet.  of  the  land  made  by  an  imregis- dispositions 
c.  G5,  s.  9  (3).      By  the  last   of  tcred  instrument.     Jkit  where  an  of  registered 
these  enactments  and  the  Rules  instrument  of  transfer  or  charge  land, 
special  provisions  arc  made  as  to  is  exeeuteil  for  the  sole  purpose 
mortgages  to   building  societies,  of  carrying  out  on  the  register  a 
friendly  societies,  and  industrial  transaction  already  idTeeted  l)y  a 
and     provident     societies;      see  deed  or  other  instrument  not  on 
L.  T.   R.  (1903)    121,    122.    1()7  ;  llie  register,  tlie  last -mentioned 
ante,    p.    575.     The    tran'^l'er    of  deed    or    instrument     shall     l>e 
land    to    a    corporation    or    to  stamped,  and  the  registered  in- 
charitable   uses   is   also   subject  strument   shall    in-ar    no    .stamp 
to      special      regulations;     see  duly.     S<'e  stat.  38  iV  39  \iet.  e. 
Rules  144— 14«.  87.  s.  83(7):   I-.  T.  K.  (19(13)  123. 

(i)  L.    T.    R.    (1903)    !t7,    98.  (/)  Stat.  38  &  3!»  \'i.-t.  e.  S7. 

107      109.  ss.  22.  29.  31. 

(k)  'riie  stamp  duties  jiayable  ("')  Slat.  38  ^:  39  \iet.  e.  87, 

arc  those  which  w  oukl  have  been  s.  19. 
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consideration 
of  freeholds 
registered 
Avith  an 
absolute  title. 


Effect  of 
registered 
transfer  for 
valuable 
consideration 
of  freeholds 
registered 
with  qualified 
or  possessory 
title. 


ti'iiiisferco  an  (>state  in  fee  simple  in  the  land  Irans- 
ferred,  together  with  all  rights,  privileges  and  appur- 
tenances belonging  or  appertaining  thereto  {n),  subject 
as  follows — (1)  to  the  incumbrances,  if  any,  entered 
on  the  register  ;  (2)  unless  the  contrary  is  expressed 
on  the  register,  to  such  liabilities,  rights  and  interests 
(if  any)  as  are  by  the  Acts  declared  not  to  be  incum- 
brances (o) — but  free  from  all  other  estates  and 
interests  whatsoever,  including  those  of  the  Crown  (jj). 
A  transfer  for  valuable  consideration  of  freehold  land 
registered  with  a  qualified  or  with  a  possessory  title 
shall,  when  registered,  have  the  same  effect  ;  save 
that  it  shall  not  affect  or  prejudice  the  enforcement, 
where  the  title  is  qualified,  of  any  right  or  interest 
appearing  by  the  register  to  be  excepted  (g),  or  where 
the  title  is  possessory,  of  any  right  or  interest  adverse 
to,  or  in  derogation  of,  the  title  of  the  first  registered 
proprietor,  and  subsisting  or  capable  of  arising  at  the 
time  of  the  registration  of  such  proprietor  (r). 


Effect  of 

registered 

transfer 

made  without 

valuable 

consideration 

of  freeholds. 


Effect  of 
registered 
transfer 
of  leasehold 
land. 


A  transfer  of  freehold  land  made  without  valuable 
consideration  shall,  so  far  as  the  transferee  is  con- 
cerned, be  subject  to  any  unregistered  estates,  rights, 
interests  or  equities  subject  to  which  the  transferor 
held  the  same,  but,  save  as  aforesaid,  shall,  when 
registered,  in  all  respects,  and  in  particular  as  respects 
any  registered  dealings  on  the  part  of  the  transferee, 
have  the  same  effect  as  a  transfer  of  the  same  lands 
for  valuable  consideration  (s).  Kegistered  transfers 
of  leasehold  land  have  the  like  effect,  according  as 
they  were  made  with  or  without  valuable  consideration 
and  the  title  registered  was  absolute,  good  leasehold, 
qualified  or  possessor}-  :   but,  instead  of  conferring  an 


(n)  SceL.  T.  R  (1903)254;  2 
Wms.  V.  &  P.  121G— 1218,  2nd 
ed. 

(o)  Ante,  p.  658,  n. 

ip)  Stat.  38  &  39  Vict.  c.  87, 
s.  30  ;   cf.  ante,  p.  657. 


iq)  Ante,  pp.  654,  659. 

(?•)  Stat.  38  &  39  Fict.  c.  87, 
ss.  31,  32. 

(.s)  Stat.  38  &  39  Vict.  c.  87 
s.  33. 
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estate  in  fee  simple,  they  shall  be  deeinccl  to  vest  iii 
the  transferee  the  possession  of  the  land  transferred 
for  all  the  leasehold  estate  described  in  the  registered 
lease,   subject    (1)   to   all   implied  and  express   cove- 
nants,   obligations    and    liabilities    incident    to    such 
estate,  (2)  to  all  incumbrances  entered  on  the  register, 
and    (3),    unless    the    contrary    is    expressed    in    the 
register,   to   such   liabilities,   rights   and   interests   as 
aifect  the  leasehold  estate  and  are  b}^  the  Acts  declared 
not  to  be  incumbrances  in  the  case  of  registered  free- 
hold land  (t).    And  transfers  of  leasehold  land  regis- 
tered with  a   good  leasehold    title    shall    not    affect 
or  prejudice  the  enforcement  of  any  estate,  right  or 
interest  affecting  or  in  derogation  of  the  lessor's  title 
to  grant  the  lease  (m).     In  all  these  provisions  as  to 
the  effect  of  registered  transfers  of  land  (v),  the  word 
"  land,"  in  the  absence  of  anything  to  the  contrary 
in  the  register,  or  in  the  transfer,  or  in  the  case  of 
leasehold  land  in  the  lease,  includes  the  mines  and  Mines  and 
minerals  if  parcel  thereof  {iv)  ;    so  that  a  registered  °"""*  '^• 
transfer  of  any  land,  like  a  conA^ej-ance  of  unregistered 
land  (x),  passes  the  right  to  all  mines  and  minerals 
within  and  under  the  same,  except,  however,  rights  to 
mines  and  minerals  created  previously  to  the  registra- 
tion of  the  land  or  the  year  1898  (y).     On  every  entry  rroduction 
in  the  register  of  a  disposition  by  the  registered  pro-  J!jj.t'S!-,caic 
])rietor  of  anv  land,  the  land  certificate,  if  not  deposited  on  transft-r 

•      J 1  •  /       /  \  i    1  1  ^   I      i\  •  t  or  charge. 

m  the  regLstry  {z),  must  l)e  produced  to  thi-  registrar, 
and  a  note  of  such  entry  ollicially  indorsed  tliereon  (a). 

(t)  Stat.  38  &  39  Vict.  c.  87,  (2)  Ante,  p.  1157. 

ss.  35,  38,  ius  amended  by  L.T.  R.  (a)  Stat.  (>(»  &  HI  Viet.  e.  (>5. 

(1903)  140,  142.  ^■.  8  (1).     Aiul  h.v  L.  T.  K.  (1903) 

(it)  L.  T.  R.  (1903)  141  ;   stat.  2(55.  on  any  api)ii<ati<)n  for  re^'is- 

38  &  39  Viet.  c.  87,  s.  38.  tratiun    made    liy    or    with    the 

{v)  Stat.  38  &  39  Viet.  e.  87,  consent   of    the    ref;i.stered    pm- 

ss.  30 — 33,  35,  38.  prictor  of  the  land,  tlie  repi.strar 

(w)  Stat.  GO  &  01   \'iet.  e.  05,  may  reijuire   tlie   produeticiri  <>f 

First  Sehcdide.  tlie  land  eerlilieatc.  or  eerlilieato 

(x)  Ante,  p.  34.  of  charge  or  i  new  m  bra  nee. 

(y)  AjUc,  p.  058,  n. 
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Transfers 
operate  as 
execution  of 
a  power. 


Oil  ;i  registered  transfer  of  the  whole  of  the  land  to 
which  a  land  certificate  relates,  the  certificate  bo 
hidorsed  is  delivered  to  or  deposited  for  the  transferee  ; 
and  if  part  only  of  the  land  has  been  transferred,  a 
new  land  certificate,  relating  to  tlie  part  transferred, 
is  prepared  and  delivered  to  or  deposited  for  the 
transferee  (6).  Kegistered  transfers  of  registered  land 
take  effect,  not  by  way  of  grant  or  assignment  of  the 
registered  proprietor's  estate  in  the  land,  but  by  way 
of  the  execution  of  an  over-riding  power  {c).  And  if 
made  for  valuable  consideration,  they  extinguLsh  all 
outstanding  estates  or  interests  previously  created 
under  any  unregistered  disposition  made  by  the  regis- 
tered proprietor  {d),  saving  only  such  as  are  included 
among  the  things  declared  not  to  be  incumbrances  (e) ; 
for  instance,  easements  or  leases  for  not  more  than 
twenty-one  years,  where  there  is  an  occupation  there- 
under (/). 


Kegistered 

charges 

npon 

registered 

lands. 


Covenants 

implied 

therein. 


Covenant 
imphed  on 
charge  on 
leaseholds. 


A  registered  charge  upon  registered  land  appears 
to  confer  no  more  than  a  legal  charge  or  lien  upon  the 
lands  comprised  therein  for  the  money  secured  ;  and 
such  charges  are  subject  to  the  provisions  of  the  Acts 
as  respects  qualified  or  possessory  titles  (g).  When 
such  a  charge  is  created,  there  are  implied,  in  the 
absence  of  any  entry  on  the  register  to  the  contrary, 
covenants  by  the  chargor  with  the  registered  pro- 
prietor for  the  time  being  of  the  charge  to  pay  the 
principal  sum  charged,  and  interest  (if  any)  at  the 
appointed  time,  and  in  default,  to  pay  interest  half 
yearly  Qi).  On  creation  of  a  registered  charge  on 
leasehold  land,  there  is  implied,  in  the  absence  of  any 


(b)  Stat.  38  &  39  Vict.  o.  87, 
s.  29  (par.  2),  as  amended  b}^ 
60  &  61  Vict.  c.  65,  s.  8. 

(c)  Capital  and  Counties  Bank, 
Ltd.  V.  Bhodes,  1903,  1  Ch.  631, 
655. 

(d)  Ante,  p.  663. 
(c)  Ante,  p.  658,  u. 


(/)  See  2  Wms.  V.  &  P.  1181, 
1182,  1243,  1245—1249,  2nd  ed. 

(q)  Stats.  38  &  39  Vict.  c.  87. 
s.  22  ;  60  &  61  Vict.  c.  65,  First 
Schedule  ;  ante,  pp.  654—660  ; 
see  2  Wms.  V.  &  P.  1238,  2nd  ed. 

{h)  Stat.  38  &  39  Vict.  c.  87, 
s.  23  ;   ('/.  ante,  p.  644. 


OF   REGISTERED    LAND.  667 

entry  on  the  register  to  the  contrary,  a  covenant  by 
the  chargor  with  the  registered  proprietor  for  the  time 
being  of  the  charge  to  pay  the  rent  and  perform  or 
observe  the  covenants  and  conditions  of  the  lease,  and 
indenuiify  the  covenantee  agauist  the  same  ('/').      On  Certificate 
the  completion  of  a  registered  charge,  a  certihcate  of  ^ 
charge    is    required    to    be    prepared,    and    is    either 
delivered  to  the  proprietor  of  the  charge  or  deposited 
in  the  registry,  as  he  may  prefer  (j)  :    but  subject  to 
any  stipulation  to  the  contrary,  the  proprietor  of  a 
registered  charge  is  not  entitled  to  have  custody  of  the 
land  certificate  [k],  or  to  requii'o  a  land  certificate  to  be 
applied  for  (l).     Subject  to  any  entry  to  the  contrary  Chargee's 
on  the  register,  the  registered  proprietor  of  a  registered 
charge  has  the  following  remedies,  besides,  of  course, 
suing  on  the  implied  covenant  :    (1)  he  may,  for  the  i.  Rigiit  of 
purpose  of  obtaining  satisfaction  of  any  money's  duo  *^"*''>'* 
to  him  under  the  charge,  at  any  time  durmg  the  con- 
tinuance of  his  charge,  enter  upon  the  land  charged, 
or  any  part  thereof,  or  into  the  receipt  of  the  rents 
and  profits  thereof,  subject  nevertheless  to  the  right 
of  any  persons  appearing  on  the  register  to  be  prior 
incumbrancers,  and  to  the  liability  attached  to  a  mort- 
gagee in  possession  {m)  ;    (2)  he  may  enforce  a  fore-  2.  Foreclosure, 
closure    or    sale    of    the    land    charged,  in  the    same 
manner   and  under   the   same   circumstances   in   and 
under  which  he  might  enforce  the  same  if  the  land 
had  been  transferred  to  him   by  way  of   mortgage, 
subject  to  a  proviso  for  redemption  on  payment  of 
the  money  named  at  the  appointed  time  (n)  ;    (3)  if  3.  Sale  under 
the   charge  were  made  with  a  power  of  sale,  be  may, 
at   any   time   after   the   i'Xi)iration   of   the   ai)})()iiil('d 
time,  sell  and  transfer  tiic  land  charged,  or  any  part 

(i)  Stat.  38  &  39  Vict.  o.  87,  (/)  Slat.  (UJ  I'i;   (U   Mit.  v.  M. 

s.  24.  s.  8  (4). 

0)  Stats.  38  &  31)  Vict.  o.  87,  (w)  Stats.  38  &  39  Vict.  c.  «7, 

s.  29  ;    GO  &  (il   Viot.  v.  05,  s.  8  .s.  25  ;   nntr,  p.  5<)4  ;   sec  2  Wniij. 

(4) :   L.  T.  K.  (1903)  259.  \'.  &  T.  1238.  1241,  2na  cl. 

(k)  Ante,  1).  057.  (/i)  Sect.  20;   untc,  p.  509. 
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Ciiargcc 
foreclosing 
may  be 
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Transfer 
by  chargec 
exercising 
power  of 
sale. 


Priorities  of 

registered 
charges. 


tlicicof,  ill  the  saino  maiinor  as  if  lie  avcic  t-lic  rcgis- 
icred  proprietor  of  such  land  (o).  A  chargee,  upon 
obtaining  an  order  for  foreclosure  absolute,  becomes 
absolutely  entitled  in  equity  to  the  land  charged  ( p)  ; 
and  he  is  entitled,  on  production  of  an  office  copy 
of  the  order  for  foreclosure  absolute,  accompanied 
by  the  certificate  of  charge,  and  if  required  by  the 
registrar  by  the  land  certificate,  to  be  registered  as  the 
proprietor  of  the  land  (q).  The  effect  of  such  registra- 
tion would  seem  to  be  to  vest  in  him  the  legal  estate  in 
the  land.  Where  a  transfer  is  made  by  the  registered 
proprietor  of  a  charge  in  exercise  of  the  power  of  sale 
conferred  bj'  the  charge,  the  transfer  may  be  regis- 
tered, and  a  new  land  certificate  issued  to  the  pur- 
chaser, without  production  of  the  former  land  certificate, 
but  the  certificate  of  charge  must  be  produced  or 
accounted  for  (r).  And  on  registration  of  such  a 
transfer,  the  purchaser  appears  to  acquu'e  the  legal 
estate  in  the  land  sold  (s).  With  regard  to  the 
creation  of  a  statutory  charge  with  power  of  sale, 
the  Land  Transfer  Act,  1897  (t),  applied  to  registered 
charges  the  power  of  sale  and  other  powers  given  by 
the  Conveyancing  Act,  1881  (w),  to  mortgagees  In- 
deed ;  so  that,  as  the  instrument  of  charge  is  a  deed  (v), 
the  chargee  will  have  all  these  powers  in  the  absence 
of  stipulation  to  the  contrary  (ic).  Subject  to  any 
entry  to  the  contrary  on  the  register,  registered 
charges  on  the  same  land  shall  as  between  themselves 
rank  according  to  the  order  in  which  they  are  entered 
on  the  register,  and  not  according  to  the  order  in 
which  they  are  created  (x).     The  registered  proprietor 


(o)  Sect.  27. 

(j))  Ante,  p.  570. 

{q)  L.  T.  R.  (1903)  164  ;  see 
Weymouth  v.  Davis,  1908,  2  Ch. 
169. 

(r)  Stat.  60  &  61  Vict.  c.  05, 
s.  8  (4). 

(s)  Ante,  pp.  063 — 060. 

(<)  Stat.  60  &  01  Vict.  c.  05, 


s.  9  (2). 

(h)  Stat.  44  &  45  Vict.  c.  41, 
ss.  19—24,  except  s.  21  (1,  4)  ; 
ante,  pp.  572 — 574. 

(v)  Ante,  13.  663. 

(IV)  See  L.  T.  R.  (1903)  158, 
159. 

(.c)  Stat.  38  &  39  Vict.  c.  87, 
s.  28. 
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of  any  charge  may  transfer  the   charge  to  another  Transfer 
person   by   instrument   of  transfer   di-a\vTi  up  in  the  °^  '^^^^S®- 
prescribed  form,  and  executed  and  attested  as  requked 
in  the  case  of  a  transfer  of  land  {y),  and  completed  by 
entry  on  the  register  of  the  transferee  as  proprietor 
of  the  charge  transferred  :    but  until  such  entry  the 
transferor  shall  be  deemed  to  remain  proprietor  of  the 
charge.     On  such  entry  being  made,  the  certificate  of 
charge  must  be  produced  and  indorsed  therewith,  and 
will   then  be  delivered  to  or  deposited  for  the  trans- 
feree.    A  registered  transferee  for  value  of  a  charge, 
and  his  successors  in  title,  shall  not  be  affected  by  any 
iiregularity   or   invalidity   in  the   oiigiiial   chai'ge,   of 
w^hich  he  was  not  aware  when  it  was  transferred  to 
him  (z).     The  registered  proprietor  of  a  charge  may  <^ub-rliargo. 
also  make  a  registered  charge,  called  a  sub-charge, 
thereon   in  the  same  manner  as  the  registered  pro- 
prietor of  land  can  make  a  registered  charge  thereon  (a), 
and  with  the  like  incidents  (6)  :  and  a  certificate  of  suIj- 
charge  will  be  issued  accordingly  (c).     The  cessation  Cessation  of 
of  a  registered  charge  is  requii-ed  to  be  notified  on  the  ci,a'rge!"''*^ 
register,  at  the  requisition  of  the  registered  proprietor 
of  the   charge,   or  on   due   proof  of  the  satisfaction 
thereof,  by  cancellation  of  the  original  entry  or  other- 
wise ;    and  thereupon  the  charge  shall  be  deemed  to 
have   ceased  (d).     Nothing   contained   in   any   charge 
shall  take  away  from  the  registered  proprietor  thereof 
the  power  of  transferring  it  by  registered  disposition 
or  requiring  the  cessation  thereof  to  be  noted  on  the 
register,  or  affect  any  registered  dealing  with  land  or 
a  charge  in  respect  of  whicli  tlif  charge  is  not  expressly 
registered  or  protected  in  accordance  with  the  Acts  (c). 
The  above  provisions  (/)  appear  to  apply  to  registered 

(y)  Ante,  p.  663.  (c)  Rule  181. 

(2)  Stat.  38  &  39  Vict.  c.  87.  (d)  Stat.  38  k.  39  Vict.  c.  87. 

.s.  40.  as  amended  by  GO  &  (i  1  Nict .  s.  28  ;   L.  'P.  H.  ( 1 903)  1 7.  1  <5ti. 
c.  05,  s.  8.  and  First  Schedule.  (c)  Stat.  (Mt  &  (il    Vid.  e.  (J.".. 

(a)  L.  T.  11.  (1903)  178,  180.  8.  9  (4). 

{b)  Rule  179.  (/)  I.e.  stats.  38  &  39  Viet,  c 
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charges  of  an  annuity  or  oi.lifr  poriodical  payment  {(j)  ; 
in  addition  to  wliicli  the  chaigfc  would  a])poar  to  have 
the  remedies  given  by  sect.  44  of  the  Conveyancing 
Act,  1881  (h). 


Charge  by 
deposit  of 
the  land 

certificate 
or  certificate 
of  charge. 


Registration 
of  notice  of 
such  deposit. 


The  registered  proprietor  of  any  freehold  or  lease- 
hold land  or  of  a  charge  may,  subject  to  any  registered 
estates,  charges,  or  rights,  create  a  lien  on  the  land  or 
charge  by  deposit  of  the  land  certificate  or  certificate 
of  charge  ;  and  such  lien  shall,  subject  as  aforesaid, 
be  equivalent  to  a  lien  created  by  the  deposit  of 
title-deeds  {i)  or  of  a  mortgage  deed  of  unregistered 
land  by  an  owner  entitled  in  fee  simple  or  for  the  term 
or  interest  created  by  the  lease  for  his  own  benefit,  or 
by  a  mortgagee  beneficially  entitled  to  the  mortgage  (k). 
And  any  person  with  whom  such  certificate  is  deposited 
as  security  for  money  may  give  notice  of  the  deposit 
to  the  registrar  ;  and  such  notice  shall  be  entered  in 
the  Charges  Eegister,  and  shall  operate  as  the  lodgment 
of  a  caution  {1). 


Registration 
of  the  pro- 
prietorship of 
incumbrances 
prior  to  first 
registration. 


Certificate  of 
incumbrance. 


Where  any  person  is  entitled  to  an  incumbrance 
created  prior  to  the  first  registration  of  land  (m),  he 
may  apply  to  be  registered  as  the  proprietor  of  such 
incumbrance,  and  may  be  so  registered  (n).  After 
such  registration,  all  transfers  and  other  dispositions 
of  the  incumbrance  shall  be  entered  in  the  register 
and  made  in  the  same  forms  as  are  requu'ed  in  the 
case  of  registered  charges  (o)  ;  and  the  incumbrance 
shall  cease  to  be  subject  to  the  jurisdiction  of  any 
local  Deed  Kegistry  ( j>).  On  such  registration  a 
certificate  of  incumbrance  is  issued  to  the  registered 

87,  ss.  22—28,  40  ;  60  &  61  Vict.       s.  8. 


e.  65,  s.  9  (4). 

(g)  Stat.  60  &  61  Vict.  c.  65, 
s.  9  (3). 

(h)  Ante,  p.  441. 

(j)  Aiite,  p.  580. 

(/.)  Stat.  GO  &  61  Vict.  c.  65, 


(l)  L.  T.  R.  (1903)  243. 
(m)  Ante,  p.  652. 
(m)  L.  T.  R.  (1903)  175. 
(o)  Ante,  p.  668. 
(p)  Rules     176,     177;      ante, 
p.  588. 
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proprietor  therpof  ;  and  after  such  registration  lie  can 
create  a  charge  on  the  incumhrance  by  way  of 
registered  sub-charge  or  of  deposit  of  the  certificate  of 
incumbrance,  in  like  manner  as  the  registered  pro- 
prietor of  a  registered  charge  can  so  deal  with  his 
charge  (g).  After  such  registration,  also,  he  is  enabled 
to  give  effect  to  any  power  of  sale  incident  to  his 
incumbrance  (r)  by  transferring  the  land,  on  which 
the  incumbrance  is  charged,  in  the  same  manner  as  if 
he  were  the  registered  proprietor  thereof  (s). 

Provision  is  made  for  the  registration,  on  the  death  Transmission 
of  the  sole  proprietor  or  of  the  survivor  of  several  joint  i)ankruptcy. 
proprietors  (t)  of  any  registered  land  or  charge,  of  the 
persons  entitled  by  law  to  succeed  thereto  (u).  Where 
the  deceased  proprietor's  estate  or  interest  was  absolute, 
his  legal  peisonal  representatives  are  entitled  to  be 
registered  m  his  place  (v)  ;  oi'  a  devisee  or  legatee  of 
the  property,  or  a  person  to  whom  the  property  has 
been  appropriated  in  satisfaction  of  a  legacy  oi-  share 
of  residue,  may  be  registered  as  proj^ietor  with  the 
personal  representatives'  assent  {iv) ;  and  if  the  deceased 
proprietor  died  intestate,  the  heir  in  the  case  of  free- 
holds, and  any  person  entitled  under  the  Statute  of 
Distributions  in  the  case  of  leaseholds  or  a  charge, 
may  be  registered  as  proprietor  upon  a  transfer  from 
the  administrator  {x).     Where  a  settlement  is  created  Settlement 

,,,.,,„  J 1  •  •  •  t  arisinc  on 

by  tlie  Will  of,  or  otherwise  arises  in  consequence  oi  .i^.^th  of 

the  d(>ath  of,  a  sole  registered  ])roi)riet()r  of  land.   i(  registered 
.  .  ,       ,       ]n>piinet<ir. 

is  the  duty  of  his  jx'i-sonal  icpi't'seniatufs  io  apply  bu' 

(q)  Rules      178 — 181  ;       anlc.  his  death,  to  be  witlidrnwii  from 

p  GG9  the  register  ;  L.  T.  R.  (liWtH)  1<)I. 
(r)  Ante,  pp.  571—573.  («)  Stats.  38  &  3!)  Vict.  e.  87, 

(s)  Stats.  38  &  3!>  Vict.  c.  87,  ss.  41,  42  ;    (H)  &  til  \'ict.  c.  (i."., 

8.    27 ;     00    &    Gl    Viet.    e.    05.  ss.  3.  4  (3),  0  (4,  5)  ;    L.  T.   H. 

ss.  !)  (1),  22  (0,  c)  ;    sec  2  Wms.  (1W3)   183^H>2. 

V.  &  P.  1174—1177,  1228—1235,  (f)  Stat.  38  &  39  Viet.  e.  S7, 

2nd  ed.  «•  42;    L.  T.  R.  (i;>03)  183,  184. 

"  {t)  On   the   death    of   one   of  ("')  Slat.  00  A:  01  Viet.  e.  05. 

several  joint  proprietors,  his  name  ss.  3.  4;    L.  '!'.  R.  (I!K)3)  IS5. 

i.s,  on  production  of  evidence  of  (x)  Ante,  pp.  221     22i>. 
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Death  of 
tenantforlife, 


Bankruptcy 
of  registered 
proprietor. 


Position  of 
person 
registered  in 
place  of 
deceased  or 
bankrupt 
proprietor. 


the  registration  of  the  person  entitled  to  be  registered 
as  proprietor,  and  for  the  entry  on  the  register  of 
proper  restrictions  or  inhibitions  (y).  Where  the 
deceased  person  was  a  tenant  for  life  registered  as 
proprietor  of  settled  land  {z),  it  is  the  duty  of  the 
trustees  of  the  settlement  to  apply  for  registration  of 
the  successor  under  the  settlement  as  proprietor,  with 
the  necessary  restrictions  or  inhibitions  (if  any)  (a)  ; 
and  on  the  application  of  the  trustees,  such  successor 
may  be  registered  accordingly  {h).  If  the  trustees 
neglect  to  make  such  application,  or  there  are  no  such 
trustees,  any  person  interested  under  the  settlement 
may  apply  for  the  registration  of  a  new  proprietor, 
and  on  inquiry  by  the  registrar  into  the  terms  of  the 
settlement,  and  after  notice  given  to  the  trustees 
(if  any)  and  the  succeeding  tenant  for  life,  and  such 
other  persons  as  the  registrar  shall  think  fit,  the  new 
proprietor  may  be  entered,  with  such  restrictions  and 
inhibitions  as  are  proper  in  the  circumstances  of  the 
case  (c).  Provision  is  also  made  for  the  registration, 
on  the  bankruptcy  of  the  registered  proprietor  of  any 
registered  land  or  charge,  of  the  official  receiver,  or 
other  trustee  for  the  time  being  in  the  banki'uptcy  as 
proprietor  in  his  place  ;  and  for  the  registration  of 
the  official  receiver  or  other  trustee,  in  whom  the  land 
or  charge  has  become  vested  under  a  scheme  of 
arrangement  approved  by  a  Court  having  jurisdiction 
in  bankruptcy  {d).  Any  person  registered  in  the  place 
of  a  deceased  or  bankrupt  proprietor  shall  hold  the 
land  or  charge  in  respect  of  which  he  is  registered 
upon  the  trusts  and  for  the  purposes  to  which  the 
same  is  applicable  by  law,  and  subject  to  any  unregis- 
tered estates,  rights,  interests  or  equities  subject  to 


(y)  Stat.  60  &  61  Vict.  c.  65, 
s.  6  (5) ;  T.  L.  R.  (1903)  186. 

(::)  Ante,  p.  661. 

(a)  Stat.  60  &  61  Vict.  c.  65, 
s.  6  (4). 


(b)  L.  T.  R.  (1903)  187—189. 

(c)  L.  T.  R.  (1903)  190. 

(d)  Stat.  38  &  39  Vict.  c.  87. 
ss.  43,  47  ;  L.  T.  R.  (1903)  193— 
200  ;  ante,  pp.  282,  283. 
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which  the  deceased  or  hanknipt,  proprietor  lield  the 
same  ;  hut,  save  as  aforesaid,  he  sliall  in  all  respects, 
and  in  particular  as  respects  any  registered  dealings 
with  such  land  or  charge,  he  in  the  same  position  as 
if  he  had  taken  such  land  or  charge  under  a  transfer 
for  a  valuable  consideration  (e). 

Where  a  person  on  whom  the  right  to  ho  registered  Transfers  and 
as  proprietor  of  land  or  of  a.  charge  has  devolved  by  re-^^fratioir^ 
reason  of  the  death  or  bankruptcy  of  the  registered 
proprietor,  or  has  been  conferred  by  an  instrument  of 
transfer  or  charge  in  accordance  with  the  Acts,  desii-es 
to  transfer  or  charge  the  land  or  to  deal  with  the 
charge  before  he  is  himself  registered  as  proprietor,  he 
may  do  so  by  an  instrument  in  the  same  foim  as  is 
requii'ed  for  a  disposition  by  a  registered  proprietor  (/  )  ; 
but  no  registration  of  such  ijistrument  shall  be  made 
until  the  person  executing  the  same  has  Ijeen  regis- 
tered as  propi'ietor,  or  his  right  to  be  so  registered  has 
])een  shown  to  the  satisfaction  of  the  registi'ar.  Sub- 
ject to  the  provisions  of  the  Act  of  1875  with  regard 
to  registered  dealings  for  valuable  consideration  (</), 
a  transfer  or  charge  so  made  shall  have  the  same 
effect  as  if  the  person  making  it  were  registered  as 
proprietor  (h). 

Neither  the  registrar  nor  any  person  dealing  with  Notice  of 
registered  land  or  a  charge  shall  be  affected  with  notice  "'®  *" 
of  a  trust,  express,  implied  or  constructive  ;  and  refei- 
ences  to  trusts  shall,  as  far  as  possil)l(\  be  excluded 
from  the  register  (i). 

A  purchaser  of  registered  land  (k)  shall  not  reipiire  Kviik-nce  of 

title  on  salo 

(e)  Stat.  38  &  39  Vict.  c.  87,  (i)  Stat.  60  &  HI  Vict,  c  G.'j. 
.s.  4(i.                                                           First  Sclicdulc.  rcitlaiiMR  38  &  39 

(f)  Ante,  I),  cm.  Vict,    c    87.    s.    83    (1).     StH>    2 
(<f)  Ante,  i)p.  063—005.                   Wins.  \.  k  V.  1189.sv/.  2n(l  td. 
(h)  Stat.  1)0  &   61   Vict.  c.  C").  (/.)  As  to  the  sal.- of  r.'^;ist.T.><l 

s.   9  (6);    J..   T.    R.   (Ii»(l3)    KC?.       land,  sec  2  Wnis.  V.  \-  1'.  IKm.sv/. 
104.  2M.i  c(l. 

W.R.P.  4vJ 
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of  rpgiatpiod  any  ovidonco  of  lii-le  exec])!.  (1)  llic  cvidcneo  to  Ix' 
ol)taiiio(l  from  an  inspoction  of  t.lic  icwistei-  oi-  of  a. 
cpitilied  copy  of,  or  exti'act  from,  tlie  rogistei-  ;  (2)  a 
statutory  declaration  as  to  the  existence  or  otherwise 
of  matters  which  are  declared  by  sect.  18  of  the  Act 
of  1875  and  by  the  Act  of  1897  not  to  be  incum- 
brances (/)  ;  (3)  if  the  proprietor  of  the  land  is 
registered  wdth  an  absolute  title,  and  there  are  incum- 
brances entered  on  the  register  as  subsisting  at  the 
first  registration  of  the  land,  either  evidence  of  the 
title  to  those  incumbrances  or  evidence  of  their  dis- 
charge from  the  register  ;  (4)  where  the  proprietor  of 
the  land  is  registered  with  a  qualified  title,  the  same 
evidence  as  above  provided  in  the  case  of  absolute 
title,  and  such  evidence  as  to  any  estate,  right  or 
interest  excluded  from  the  effect  of  the  registration  {m) 
as  a  purchaser  would  be  entitled  to  if  the  land  were 
unregistered ;  (5)  if  the  land  is  registered  with  a 
possessory  title,  such  evidence  of  the  title  subsisting 
or  capable  of  arising  at  the  first  registration  of  the 
land  (w)  as  the  purchaser  would  be  entitled  to  if  the 
Wliere  vendor  land  were  unregistered.  Where  the  vendor  of  regis- 
registered  tered  land  is  not  himself  registered  as  proprietor  of 
proprietor,  ^i^q  j.^^fi  or  of  a  charge  giving  a  power  of  sale  over  the 
land,  he  shall,  at  the  request  of  the  purchaser  and  at 
his  own  expense,  and  notwithstanding  any  stipulation 
to  the  contrary,  either  procure  the  registration  of  him- 
self as  proprietor  of  the  land  or  of  the  charge,  as  the 
case  may  be,  or  procure  a  transfer  from  the  registered 
l^roprietor  to  the  purchaser.  Li  the  absence  of  special 
stipulation,  a  vendor  of  land  registered  with  an 
absolute  title  shall  not  be  required  to  enter  into  any 
covenant  for  title,  and  a  vendor  of  land  registered  with 
a  possessory  or  qualified  title  shall  only  be  required  to 
covenant  against  estates  and  interests  excluded  from 

(I)  Ante,  p.  658  n.  {n)  See  nnle,  pp.  G.-)0.  OfiO. 

(/«)  See  ante,  pp.  050,  t5()0. 
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tho  effect  of  registration  (o),  and  the  implied  covenants 
under  sect.  7  of  the  Conveyancing  Act,  1881  (p),  shall 
1)6  construed  accordmgly  (g).  Where  a  land  certificate  Delivery 
has  been  issued,  the  vendor  shall  deliver  it  to  the  pur-  cerUficato. 
chaser  on  completion  of  the  purchase,  or,  if  only  a  part 
of  the  land  comprised  in  the  certificate  is  sold,  he  shall, 
at  his  own  expense,  produce  or  procure  the  production 
of  the  certificate,  as  requii-ed  by  the  Land  Transfi-r  Act, 
1897,  for  the  completion  of  the  purchaser's  registra- 
tion. Where  the  certificate  has  been  lost  or  destroyed, 
the  vendor  shall  pay  the  costs  of  the  proceedings 
required  to  enable  the  registrar  to  pioceed  without 
it  (r). 

On  every  application  to  register  land  with  an  abso-  Succession 
lute  title,  or  to  register  a  transmission  of  land,  the  duty  charged 
registrar  shall  inquii-e  as  to  succession  duty  and  estate  o^j^'j^gistered 
duty  (s)  ;  and  if  it  appears  that  there  is,  or  is  capable 
of  arising,  any  such  liability  to  succession  duty  or 
estate  duty  as  would  affect  the  purchaser  from  the 
person  to  be  registered  as  proprietor  if  the  land  were 
unregistered  (s),  the  registrar  shall  enter  notice  of  the 
liability  on  the  register  in  the  prescribed  manner  (t). 
Succession  duty  and  estate  duty  shall  not  (a)  unless  so 
noted  on  the  register,  or  (b)  unless  in  the  case  of  a 
possessory  title  the  liability  to  the  duty  was,  at  the 
date  of  the  original  registration  of  the  land,  subsisting 
or  capable  of  arising,  or  (c)  unless  in  the  case  of  a 
qualified  title  the  lialulit}'  to  the  duly  was  included  in 
the  exceptions  made  on  such  original  registraiion  of 
the  land  {it),  affect  a  ho nd  fide  registered  ])ur('hasfr  for 
full  consideration  iu  money  or  money's  worth,  althou-j;!! 

(o)  Hee  ante,  pp.  0.59.  000.  s.  8  (2)  ;  sec  unit',  p.  OCm. 

(p)  Atitp,   pp.    02:5,    (i24.    0.3.'>,  (^)  Aiilr,    pp.    245.    20<>-270. 

630,  ()40.  42.').  420. 

(q)  Stat.  00  &  01   Viol.  c.  or.,  (/)  S.r   I..  T.   W.  (MMIIM  2(I.S - 

.9.10.  211. 

(/•)  Slat.  00  &   01    \"\r\.  c.   (M.  ((/)   .1///'.  I'p.  '••^'•'t.  ''•'■'«■ 


070 


OF    REfiTRTETlEn    LAND. 


ho  may  liave  received  extraneous  notice  of  the  liability 
in  respect  thereof  (v). 


Instruments 
or  appli- 
cations 
delivered  for 
registration 
take  effect 
as  from  the 
time  of  sucli 
delivery. 


Priority 
notice. 


^Vliere  instruments  or  applications  are  delivered  at 
the  registry  with  the  proper  Inland  Revenue  and  Land 
Registry  fee  stamps  (w)  affixed  thereto  or  impressed 
thereon,   accompanied  when   necessary   by   the   land 
certificate  or  certificate  of  charge  (x),  they  shall   be 
examined  by  an  officer  of  the  registry,  and  if  certified 
by  him  as  capable  of  registration,  they  shall  be  entered 
in  a  book  in  the  order  in  which  they  are  delivered. 
The  registration  shall  then  be  completed  as  of  the  da}- 
on  which,  and,  in  the  absence  of  direction  or  inference 
to  the  contrary  in  or  from  the  instruments  or  appli- 
cations themselves,  of  the  priority  in  which  the  instru- 
ments   or    applications    were    delivered  {y).     But    the 
registered  proprietor  of  land  or  of  a  charge,  or  his 
solicitor,  or  with  his  consent  in  writing,  any  other 
person  or  his  solicitor,  may  lodge  at  the  registry  a 
notice  (called  a  priority  notice)  reserving  priority  for 
a  specified  instrument  or  for  a  specified  application 
intended  to  be  subsequently  made.     The  notice  shall 
be  accompanied  by  the  land  certificate  or  certificate  of 
charge,  and  shall  be  entered  on  the  register,  and  the 
certificate   shall   be   indorsed  accordingly.     If   within 
fourteen  daj^s  from  the  lodging  of  the  notice  or  such 
further    time    as    the    registrar    shall    think    fit,    the 
specified   instrument   or   application   is    delivered   for 
registration,  it  shall  be  registered  with  priority  to  any 
other   instrument   or   application   affecting  the   same 


(v)  Stat.  60  &  61  Vict.  c.  65, 
s.  13.  These  pro\'isions  do  not,  it 
will  be  observed,  expressly  apply 
to  registered  charges  ;  but  it  is 
presumed  that  the  registered  pro- 
prietor of  a  registered  charge 
would  be  held  to  be  a  purchaser 
to  the  extent  of  the  charge.  The 
above-mentioned  provisions  of 
Beet,  18  of  the  Act  of  1875  with 


regard  to  succession  duty  apply 
to  registered  charges  ;  ante,  p. 
658,  n.  ;  stat.  38  &  39  Vict.  c.  87, 
s.  83  (9). 

{w)  See  ante,  p.  663,  n.  (k) ; 
Land  Transfer  Fee  Order,  1903, 
r.  3. 

(.r)  Ante,  pp.  664,  n.  (o),  667. 

(y)  L.  T.  R.  (1903)  111. 
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land  or  charge  Avliicli  may  have  been  delivered  in  (he 
meantime.  On  the  expii-ation  of  the  i)eriod  hxed,  as 
aforesaid,  for  the  operation  of  the  notice,  it  may  be 
cancelled  (^).  On  the  purchase  of  part  of  the  land  I'ro visional 
comprised  in  a  registered  title,  the  purchaser  may  be  ° 
registered  provisionally  as  proprietor  of  the  land  ;  and 
such  registration  may  be  afterwards  completed  (as  on 
pa^'ment  of  the  purchase  money),  or  if  necessary, 
cancelled  («). 

Provision  is  made  for  the  registration,  as  annexed  Annexation 
to  any  registered  land,  of  a  condition  that  such  land  or  ^^  rcgistcmf 
any  specified  portion  thereof  is  not  to  be  built  on,  or  is  la»d. 
to  be  or  not  to  be  used  in  a  particular  manner,  or  of 
any   other  restrictive   condition   capable   of  affecting 
assigns,  by  Avay  of  notice  {b)  ;    and  on  registration  of 
such  a  condition  the  proprietor  and  every  transferee, 
and  every  other  person  deriving  title  from  him,  shall 
be  deemed  to  be  affected  with  notice  thereof.     Any 
such    condition   may,    however,    be    modified   or    dis- 
charged by  order  of  the  Court,  on  proof  to  the  satis- 
faction of  the  Court  that  such  modification  will  be 
beneficial  to  the  persons  principally  interested  in  the 
enforcement  of  such  condition  (c). 

With  respect  to  the  notices,  cautions,  inhibitions,  Notices, 
and  restrictions,  by  which  the  rights  of  persons  en-  ?\".V?,'?^' 

"^      ,  °  .  .     inhibitions 

titled    to    any    unregistered    estates    or    interests    in  and  restric- 
registered  land  may   be   protected  {d)  : — Provision   is 
made,  as  we  have  seen  (e),  for  entry  in  the  register  of 
incumbrances  prior  to  registration,  and  of  notice  of 

(2)  L.  T.  R.  (1903)  117.  Ground  Bent  Develapinenl  Co.  v. 

(a)  L.  T.  II.  (1903)  157.  As  West,  1902.  1  Ch.  G74  :  Willc  v. 
to  the  completion  of  sales  of  .S7.  Jo/i/(,  li»10,  1  Ch.  SJ,  90.  91  ; 
registered  hind,  see  2  Wins.  V.  &  nfT.I.  ih.  32r>  :  2  Wins.  \\  fc  V. 
P.  1182,  1189,  2nd  c<!.  1 1!»4,  J22I.  1222,  2iiil  nl. 

(b)  Ante,  ]).  189.  (</)  Antr,  pp.  (id I.  C-d.-J.  (17(1. 

(c)  Stat.  3S  &  39  \ict.  c.  87,  ('')  Aitir,  pp.  (;j2,  Ii38,  ii., 
s.  81,  amcntled  by  60  &  Ul  Vict.  U70. 

C.     05,      First      .Schedule.        Sco 
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Notice  of 
lease  or 
agreement 
for  lease. 


Notice  of 
estate  in 


such  liabilities,  rights  unci  interests  as  are  by  the  Acts 
declared  not  to  be  incumbrances  (/),  and  of  a  deposit 
of  the  land  certificate  or  a  certificate  of  charge,  lie- 
sides  this,  any  lessee  or  other  person  entitled  to  or 
interested  in  a  lease  or  an  agreement  for  a  lease  of 
registered  land,  where  the  term  granted  is  for  or 
determinable  on  a  life  or  lives,  or  exceeds  tAventy-one 
years,  or  where  the  occupation  is  not  in  accordance 
with  the  lease  or  agreement,  may  apply  for  registra- 
tion of  notice  of  the  lease  or  agreement  ;  and  when 
such  notice  is  registered,  every  registered  proprietor  of 
the  land,  and  every  person  deriving  title  through  him, 
except  proprietors  of  incumbrances  registered  prior  to 
the  registration  of  such  notice,  shall  be  deemed  to  be 
affected  with  notice  of  the  lease  or  agreement  as  an 
incumbrance  on  the  land  in  respect  of  which  the 
notice  is  entered  {(]).  Such  notice,  however,  cannot  be 
registered  without  the  concurrence  of  the  registered 
proprietor  of  the  land,  except  under  an  order  of  the 
Court  (/«).     Any  person  entitled  to  an  estate  in  dower  {%) 


dower  or  by    ^^  ^^^  ^^^^  Curtesy  [h)  in  any  registered  land  may  apply 
curtesy.  for  registration  of  notice  of  such  estate  ;    and  such 

registration  shall  be  made,  if  the  registrar  shall  be 
satisfied  with  the  applicant's  title  to  such  estate  ;  and 
such  estate,  when  so  registered,  shall  be  an  incum- 
brance appearing  on  the  register,  and  shall  be  dealt 
with  accordingly  (J). 


Caution 

against 

registered 

dealings  -w 

registered 

land. 


Any  person  interested  under  any  unregistered  in- 
strument   or    as    a   judgment    creditor,    or    otherwise 
ith  howsoever,  in  any  land  or  charge  registered  in  the 
name  of  any  other  person,  may  lodge  with  the  registiar 
a    caution   against   registered   dealings   therewith  (//;), 

(/)  L.  T.R.  (1903)  208— 215.  (A)  Ante,   pp.   312,   318,   321 

(fir)  Stat.  38  &  39  Vict.  c.  87,        323. 
s.  50;  see  L.  T.  R.  (1903)  201—  (/)  Stat.  38  &  39  Vict.  c.  87, 

20r. ;     2   Wms.  ^'.  &  P.   1245— 
124'.),  2nd  cd. 

(h)  Sect.  51. 

(0  Ante,  p.  334. 


(in)  Provided  that  a  person 
interested  under  a  lease  or  an 
agreement  for  a  lease,  or  entitled 


Cl- 
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the  effect  of  which  k  that  the  registnir  shall  not  with- 
out the  cautioner's  consent  register  any  dealing  with 
such  land  or  charge  until  he  has  served  notice  upon 
the  cautioner,  warning  him  that  his  caution  will  cease 
to  have  effect  after  the  expiration  of  the  time  (;?)  men- 
tioned in  the  notice,  and  such  time  has  expired  (o).     At  Cautioner 
any  time  before  the  expiration  of  the  period  limited  cause^vhv  the 
by  the  notice,  or  such  extension  thereof  as  may  be  ijiution 
granted   by   the   registrar,    the   cautioner   may   show  continue  or 
cause  (p)  why  the    caution   should  continue  to  h'^^t' ghoJi^'\\'"f  I  . 
effect,  or  why  the  dealing  should  not  be  registered — as,  registered, 
for  instance,  that  it  has  been  obtained  by  fraud  or 
mistake,  or  that  it  is  inconsistent  with  a  prior  dealing 
or  with  some  adverse  right  or  equity  {q).     The  regis-  And  tlic 
trar  may  thereupon  either  order  that  tlie  caution  shall  ,„akc  ail  Jrd "^ 
thenceforth  cease  to  have  effect  and  that  the  entry  thereon, 
thereof  on  the  register  be  cancelled,  or  he  may  appoint 
a  time  for  the  registered  proprietor  or  the  applicant 
for  registration,  as  the  case  may  be,  and  the  cautioner, 
and  such   other   persons    (if   any)   as   he   may   deem 
expedient,  to  appear  before  him.     And  after  hearing 
all  such  persons,  and  serving  such  notices  (if  any)  as 
he    shall    think   nec(^ssary,    the    registrar   shall    make 
such  order  in  the  matter  as  he  shall  think  just ;  as,  for 
instance,  that  the  caution  shall  contiime  to  ha^-e  effect, 
or  that  it  shall  cease  to  have  effect  and  that  the  entry 
thereof  on  the  register  be  cancelled,  or  that  the  regis- 
tration be  refused  either  with  or  without  an  hihibition 
against  registration  at  any  future  time,  or  that  it  be 
completed  f(nthwith,  or  after  an  interval,  or  that  it  be 

to  an  estate  in  duwer  or  by  the  !-.   T.  It.  (HKj:{)  2;{2. 
curtesy,  of  which  notice  has  been  {p)   By  r.  231,  cause   may   be 

registered    (ante,    \).    677),    shall  shown  either   by   the   cautioner 

not  bo  entitled  to  a  caution  in  appearing  before  the  registrar  or 

respect  thereof;    stat.   :{8  &  .'{'.I  by    his    delivering    a    statement 

Vict.  c.  87.  s.  ry'.i  ;    see  Jy.   T.   K.  in    writing,    signed    by    him    or 

(l!»0:{)  221).  227.  liis   sulicitur.    selling    tnith    thn 

(ii)   Fourteen  da\f,  as  a  rule;  grounds     on      which     cause     i.s 

L.  'I'.  II.  {I!>0:{)  22'j.  .shown. 

(y)  Wcct.  54;    sec  as.  55,  til;  (q)  L.  T.  It.  (l'JU3)  2:K». 
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land. 


completed  conditionally  or  with  some  modification,  or 
subject  to  the  prior  registration  of  a  dealing  in  favour 
of  the  cautioner,  or  subject  to  some  notice,  condition, 
restriction,  or  inhibition  under  the  Acts.  The  registrar 
may  refer  the  matter,  at  any  stage,  or  any  question 
arising  thereon,  for  the  decision  of  the  Court  (r). 

Caution  A  caution  may  also  be  lodged  against  the  registra- 

icgistratiun  of  ^i^^  0^  ^^7  land,  which  is  not  already  registered,  by 
w?°"^*^^^°^  ^^y  person  having  or  claiming  such  an  interest  in  the 
land  as  entitles  him  to  object  to  any  disposition  thereof 
being  made  without  his  consent  (s).  The  effect  of  such 
a  caution  is  that  registration  shall  not  be  made  of  such 
land  until  notice  has  been  served  on  the  cautioner  to 
appear  and  oppose  such  registration,  and  the  pre- 
scribed time  (t)  has  elapsed  since  the  date  of  the 
service  of  such  notice,  or  the  cautioner  has  entered  an 
appearance,  Avhich  may  last  happen  (u).  Any  person 
who  lodges  a  caution,  whether  against  registered 
dealings  or  registration,  without  reasonable  cause,  is 
liable  to  make  compensation  to  any  person  who  has 
sustained  damage  thereby  {v). 


Lodging 

caution 

without 

reasonable 

cause. 


Inhibitions.  The  Court,  or,  subject  to  an  appeal  to  the  Court, 

the  registrar,  upon  the  application  of  any  person 
interested  in  relation  to  any  registered  land  or  charge, 
may,  after  dhecting  such  inquiries  (if  any)  to  be  made, 
and  notices  to  be  given,  and  hearing  such  persons  as 
the  Court  or  registrar  thinks  expedient,  issue  an  order 
or  make  an  entry  inhibiting  for  a  time,  or  until  the 
occurrence  of  an  event  to  be  named  in  such  order  or 
entry,  or  generally  until  further  order  or  entry,  any 
dealing  with  any  registered  land  or  registered 
charge  (iv). 

(r)  L.  T.  R.  (1903)  231.  L.  T.  R.  (1903)  91. 

(6-)  Stat.  38  and  39  Vict.  c.  87.  (u)  Stat.  38  &  39  Vict.  c.  87, 

.«.  GO  ;  sec  s.  61  ;  L.  T.  R.  (1903)  s.  62  ;  sec  s.  6i. 
88—94.  (v)  Sects.  56,  63. 

(0  rourteen  days,  as  a  rule  ;  (w)  Stat.  38  &  39  Vict.  c.  87, 
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Wliere  the  registered  proprietor  of  any  land  or  Kcbtrittions. 
charge  is  desirous  to  place  restrictions  on  transfeniiig 
or  charging  such  land  or  charge,  such  proprietor  may 
apply  to  the  registrar  to  make  an  entry  in  the  register 
that  no  transfer  shall  be  made  of  or  charge  created 
on,  such  land  or  charge,  unless  the  follo^ving  things, 
or  such  of  them  as  the  proprietor  may  determine,  are 
done  (that  is  to  say)  :  (1)  unless  notice  of  any  applica- 
tion for  a  transfer  or  for  the  creation  of  a  charge  is 
transmitted  by  post  to  such  address  as  he  may  specify 
to  the  registrar  ;  (2)  unless  the  consent  of  some  person 
or  persons,  to  be  named  by  such  proprietor,  is  given 
to  the  transfer  or  the  creation  of  a  charge  ;  (3)  unless 
some  such  other  matter  or  thing  is  done  as  may  bo 
required  by  the  applicant  and  approved  by  the 
registrar  (x).  The  registrar  thereupon  makes  a  note 
of  such  directions  on  the  register,  and  then  no  transfer 
shall  be  made  or  charge  created  except  in  conformity 
with  such  directions,  which  may,  however,  at  any  time 
be  withdrawn  or  modified  at  the  instance  of  all  persons 
for  the  time  being  appearing  ])y  the  registry  to  be  in- 
terested therein,  and  are  subject  to  be  set  aside  by 
order  of  the  Court  (y).  As  we  have  seen  {2),  on  the  as  t.j  sciilcU 
registration  of  settled  land,  such  restrictions  or  in-  '^"^'• 
hibitions  are  to  be  entered  on  the  register  as  may  be 
prescriljed  or  expedient.  Thus  where  a  tenant  for  life 
is  registered  as  proprietor  and  there  are  trustees  for 
the  purposes  of  the  Settled  Land  Acts  (a),  restrictions 
arc  entered  that,  except  under  an  order  of  the  registrar, 
no  transfer  of  the  land  is  to  be  made  except  on  sale  or 
exchange,  the  purchase-moneys  on  sale  being  paid  to 
such  trustees  or  into  Court,  and  no  transfer  is  to  be 
registered  of  the  principal  mansion  house  and  lands 

s.  57  ;  sec  L.  T.  R.  (IDOS)  '2U-  L.  T.  II.  (llKi:{)  210. 

23G.  (»/)  ,Stat.  :{8  &  :i'J  \itl.  c.  87, 

ix)  Stat..  38  and  39  Vict.  c.  87.  s.  5!). 
a.  58,  as  ainondcd   by  <)0  &  01  {z)  Aiilr,  p.  (Kil. 

Vict.  c.  65,  In-st  Schedule;   sec  («)  Ante,  p.  J21. 
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usually  occupied  therewith  without  the  consent  of  iJie 
Restriotiou  trustees  or  an  order  of  the  Court  (h).  Where  two  or 
iohiT*^^  more  persons  apply  to  he  registered  as  joint  proprietors 
proprietors,  of  land  or  of  a  charge,  an  entry  is  to  he  made  in  the 
register  that  when  their  numher  is  reduced  to  one,  no 
registered  disposition  of  the  land  or  charge  shall  ho 
made  except  under  an  order  of  the  registrar  after  an 
inquiry  into  title  or  an  order  of  the  Court.  But  such 
an  entry  need  only  be  made  where  the  deed  or  instru- 
ment, by  virtue  of  which  the  joint  proprietors  are 
registered,  shows  an  intention  that  the  survivor  of 
them  shall  not  have  power  to  dispose  of  the  land  or 
charge,  or  where  the  registrar  for  any  special  reason 
considers  that  such  an  entry  would  be  desirable. 
Such  an  entry  may,  however,  be  made  at  any  time 
with  the  joint  proprietors'  consent  (c). 


Eicctification 
of  the 
register . 


Subject  to  any  estates  or  rights  acquired  by  registra- 
tion in  pursuance  of  the  Acts  (d),  where  any  Court  of 
competent  jurisdiction  has  decided  that  any  person  is 
entitled  to  anj^  estate,  right  or  interest  in  or  to  any 
registered  land  or  charge,  and  as  a  consequence  of  such 
decision  such  Court  is  of  opinion  that  a  rectification  of 
the  register  is  required,  such  Court  may  make  an  order 
directing  the  register  to  be  rectified  in  such  manner 
as  it  thinks  just  (e).  Subject  to  any  estates  or  rights 
acquired  by  registration  in  pursuance  of  the  Acts  (/), 
if  any  person  is  aggrieved  by  any  entry  made,  or  by  the 
omission  of  any  entry  from  the  register  under  the  Acts, 
or  if  default  is  made,  or  unnecessary  delay  takes  place  in 
making  any  entry  in  the  register,  anj'  person  aggrieved 
by  such  entry,  omission,  default  or  delay  may  apply  to 


(b)  Ante,  p.  123;  L.  T.  R. 
(1903)  81. 

(c)  Stat.  38  &  39  Vict.  c.  87, 
s.  83  (3),  as  amended  by  60  &  61 
Vict.  c.  65.  First  Schedule ; 
L.  T.  R.  (1903)  224,  225. 


{d)  Ante,  pp.  657 — 662. 

(e)  Stat.  38  &  39  Vict.  c.  87, 
s.  95;  see  A.-G.  v.  OdcU,  1908, 
2  Oh.  47,  73,  78,  as  to  this  and 
the  following  sections. 

(/)  Ante,  pp.  657—662. 
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ilic  Court  in  the  prescribed  manner  for  an  order  that 
the  register  may  be  rectified,  and  the  Court  may  eiiher 
refuse  such  appHcation  with  or  without  costs,  to  I)e  paid 
by  the  applicant,  or  it  may,  if  satisfied  of  t\w  justice 
of  the  case,  make  an  order  for  the  rectification  of  the 
register  (g).  Sul)ject  to  the  provisions  of  the  Acts  with  l''iaudul<-iit 
respect  to  registered  dispositions  for  vahiable  considera-  ^'spositions. 
tion  (Jl),  any  disposition  of  land,  or  of  a  charge  on  land, 
which,  if  unregistered,  would  be  fraudulent  and  void, 
shall,  notwithstanding  registration,  be  fraudulent  and 
void  in  like  manner  (i).  Where  any  error  or  omission  Right  to 
is  made  in  the  register,  or  where  any  entry  in  the  ["rtTin'calcs. 
register  is  made  or  procured  b}-,  or  in  pursuance  of, 
fraud  or  mistake,  and  the  error,  omission  or  entry  is 
not  capalde  of  rectification  under  the  Act  of  lb75,  any 
person  sulfering  loss  thereby  shall  be  entitled  to  be  in- 
denmified  in  the  manner  provided  in  the  Act  of  l'Sl>7  (j). 
Provided  that  where  a  registered  disposition  would,  if 
unregistered,  be  absolutely  void,  or  where  the  eli'ect  of 
such  error,  omission  or  entry  would  be  to  deprive  a 
person  of  land  of  which  he  is  in  possession,  or  in  recei})t 
of  the  rents  and  profits,  the  register  shall  be  rectiiied. 
and  the  person  suffering  loss  b}^  the  rectification  shall 
be  entitled  to  the  indenmity  (k).  A  person  shall  not  be 
entitled  to  indemnity  for  any  loss  where  he  has  caused, 
or  substantiillj'  contributed  to  the  loss  by  his  act, 
neglect  or  default  ;  and  the  omission  to  register  a  suffi- 
cient caution,  notice,  inhibition  or  other  restriction  to 
protect  a  mortgage  by  deposit  or  other  equitable  interest, 
or  any  estate  or  interest  created  under  sect.  49  of  the 
Act  of  1875  (i),  sliall  be  dcenied  neglect  witliin  lln' 
meaning  of  this  sub-section  (wt).  Where  the  registci-  is 
rectified  under  the  Act  of  1875,  by  reason  of  fraud  or 

((/)  Stat.  38  &  39  Vict.  c.  87,       s.  7(1);  .sec  A.G.  v.  Odrll,  1<H)8. 
s.  90.  2  Ch.  47,  M,  73—75,  7S.  as  to 

(h)  Ante.  pp.  663—600.  this  soctioii. 

(/)  Stat.  38  &  39  Vict.  c.  87,  (/^)  Sv«l.  7  (2). 

s.  98.  (/)  Auir,  )i.  063. 

0)  fcJtat.  60  &  61  Viut.  c.  65,  (m)  Sect.  7  (3). 
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mistake  which  has  occiiiTcd  iu  a  rogistoii'd  disposKio]! 
for  valuahlo  cousideraiion,  and  which  the  graiitoo  was 
not  aware  of,  and  could  not  l)j  the  exercise  of  reasonable 
care  have  discovered,  the  person  suffering  loss  by  the 
rectification  shall  likewise  be  entitled  to  indemnity 
under  this  section  (n).  The  registrar  may,  if  the  appli- 
cant desires  it,  and  subject  to  an  appeal  to  the  Court, 
determine  whether  a  right  to  indenmity  has  arisen  under 
this  section,  and,  if  so,  award  indenmity.  In  the  event 
of  an  appeal  to  the  Court,  the  applicant  shall  not  be 
retpiired  to  pay  any  costs  except  his  own,  even  if 
unsuccessful,  unless  the  Court  shall  consider  that  the 
appeal  is  unreasonable  (o).  Where  indemnity  is  paid 
for  a  loss,  the  registrar,  on  behalf  of  the  Crown,  shall 
be  entitled  to  recover  the  amount  paid  from  any  person 
who  has  caused  or  substantially  contributed  to  the  loss 
by  his  act,  neglect  or  default  ( p) .  A  claim  for  indeimiity 
under  this  section  shall  be  deemed  a  simple  contract 
debt,  and  for  the  purposes  of  the  Limitation  Act,  1623, 
the  cause  of  action  shall  be  deemed  to  arise  at  the  time 
when  the  claimant  Imows,  or  but  for  his  own  default 
might  knoAV,  of  the  existence  of  his  claim.  This  section 
shall  apply  to  the  Crown  in  like  manner  as  it  applies  to 
a  private  person  (q).  The  Act  of  1897  (r)  established 
an  insurance  fund  for  providing  indeimiity  to  persons 
injured  in  the  manner  above  mentioned. 

As  to  A  title  to  registered  land  adverse  to,  or  in  derogation 

title  to  regis-  t)f,  the  title  of  the  registered  proprietor  shall  not  be 
tered  land  by  acquii'ed  by  any  length  of  possession,  and  the  registered 
possession,  proprietor  may  at  any  time  make  an  entry  or  bring  an 
action  to  recover  possession  of  the  land  accordingly  (s). 
Provided  that  where  a  person  would,  but  for  the  pro- 
visions of  the  Act  of  1875  or  of  this  section,  have 
obtained  a  title  by  possession  to  registered  land,  he  may 

{II.)  Sect.  7  (4).  ('/)  Sect.  7  (7). 

iu)  Sect.  7  (5).  (r)  Sect.  21. 

(p)  Sect.  7  (G).  {s)  Sec  ante,  pp.  593—601. 
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apply  for  an  order  for  rectification  of  the  register  under 
sect.  95  of  the  Act  of  1875  (t),  and  on  such  application 
the  Court  may,  subject  to  any  estates  or  rights  acquired 
by  registration  for  valuable  consideration  in  pursuance 
of  the  Acts,  order  the  register  to  be  rectified  according!}'. 
And  provided  also  that  this  section  shall  not  prejudice, 
as  against  any  jierson  registered  as  first  proprietor  of 
land  with  a  possessory  title  only  (ii),  any  adverse  claim 
in  respect  of  length  of  possession  of  any  other  person 
who  was  in  possession  of  such  land  at  the  time  when 
the  registration  of  such  first  proprietor  took  place  (v). 

The  register  of  each  title  consists  of  three  portions  :  The  register, 
the  Property  Eegister,  the  Proprietorship  EegLster,  and  ^'''"'  <l'^'''^'''- 
the  Charges  Piegister  (x).     The  Property  Eegister  con-  The  Pic)i)criy 
tains  the  description  of  the  land  comprised  in  the  title,    ^'S'st'''- 
with  a  reference  to  the  filed  plan  thereof,  and  such  notes 
as  have  to  be  entered  relating  to  the  ownership  of  the 
mines  and  minerals  ;    to  exemption  from  any  of  the 
liabilities,  rights  and  interests  mentioned  in  sect.  18 
of  the  Act  of  1875,  as  amended  by  the  Act  of  1897  (y)  ; 
to  easements,  rights  to  profits  d  'prendre,  conditions  and 
covenants  for  the  benefit  of  the  land,  and  other  like 
matters  [z).     The   Proprietorship   Eegister   state's   the  The  Pro- 
nature  of  the  title,  and  contains  the  name,  address  and  KJ^J^^^^J''^' 
description  of  the  proprietor  of  the  land,  and  cautions, 
inhibitions  and  restrictions  affecting  his  right  of  dis- 
posing   thereof  (a).     The    Charges    Eegister    contains  The  fharges 
incumbrances  prior  to  registration,  and  also  subsequent  I^*"?'^**^!"- 
charges  and  other  inciun])ra.nces  (including  notices  of 
leases  and  of  estates  in  dower  or  l)y  th(>  curtesy  [h)),  and 
such  notes  as  have  to  be  entered  relating  to  covenants, 
conditions    and   other   riglits    adversely   affectijig   tlir 

(0  Ante,  p.  082.  {y)  Anie.  y.  G58.  n. 

(«.)  See  ante.  pp.  057-659.  (~)  L-  T.  R.  (lOOIt)  W. 

(v)  Stat.  GO  &  01  Viet.  c.  0.5,  (a)  Huh-  0. 

s.  12.  C*)  Ante,  p.  075, 
'"  (.")   L  T.  II.  (1!I03)  2. 
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land  (<;)  :  and  also  eonkiins  all  such  dealings  with  regis- 
tered charges  and  incumhrances  as  are  capable  of  regis- 
tration {(1).  In  the  case  of  leasehold  land,  a  reference 
to  the  registered  lease,  and  such  particulais  thereof, 
and  of  the  exceptions  or  reservations  therefi'om  (if  any), 
as  the  applicant  may  desire  and  the  registrar  appi-ove, 
and  a  reference  to  the  lessor's  title,  if  registered,  are 
entered  in  the  Property  Register  (e).  The  title  to  each 
registered  property  bears  a  distinguishing  number  (/). 
In  districts  where  registration  of  title  is  compulsory,  the 
registers  of  the  title  are  bound  in  volumes  according  to 
the  parishes  where  the  lands  registered  lie  (g).  There 
are  also  kept  in  the  registry  an  index  map  showing  the 
position  and  extent  of  every  registered  property,  and  a 
separate  index  map  of  leasehold  titles  and  lands  affected 
b}'  the  registration  of  incorporeal  hereditaments,  an 
index  of  proprietors'  names  (li),  and  a  list  of  pending  ap- 
plications to  enter  land  in  the  register  (i).  Of  these  the 
index  maps  and  list  of  pending  applications  are  open  to 
public  inspection  :  ))ut  the  index  of  proprietors'  names 
is  open  to  the  inspection  of  the  registered  proprietors 
only  ;  provided  that  if  any  person  shall  satisfy  the 
registrar  that  he  is  interested  generally  in  the  property 
of  any  proprietor — ^for  instance,  as  his  trustee  in  bank- 
ruptcy or  executor  or  administrator — ^lie  may  inspect 
that  index  also  (k).  No  entry  in  the  register  is  to  be 
inspected  except  l)y  or  under  the  authority  of  some 
person  interested  in  the  land  or  charge  to  which  the 
entry  refers  (?.).  The  ordnance  map  is  the  basis  of 
all  registered  descriptions  of  land  (m).  A  plan  of  the 
land  registered  is  required  to  be  liled  on  regis- 
tration (w). 


(c)  A7iie,  p.  677. 

(d)  L.  T.  R.  (1903) 

(e)  Rule  5. 

( /  )  Rule  2. 
((/)  Rule  9. 
(h)  Rule  12. 
(i)  Rule  13. 


{k)  Rule  14. 

(/)  Stat.  60  &  61  Vict.  c.  65, 
s.  22  (7);  see  L.  T.  R.  (1903) 
284  sq. 

(m)  Stat.  60  &  01  Vict.  c.  6.5. 
s.  14  (2)  :  L.  T.  R.  (1903)  269  .s-^. 

(/O  L.  T.  R.  (1903)  2. 
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The  provisions  of  the  Act  of  1897  as  to  compulsory  fompulsory 
registration  liave  been  stated  in  earlier  paits  of  this  *^* 
l)Ook  (o).      The  Act  provides  (j))  that  nothing  therein  Exceptions 
shall  render  compulsory  the  registration  of  the  title  to  t'>fT<"*^'"0'"- 
an  incorporeal  hereditament,  or  to  mines  or  minerals 
apart  from  the  surface,  or  to  a  lease  having  less  than 
forty  years  to  run  {q),  or  two  lives  yet  to  fall  in,  or  to 
an  undivided  share  in  land  (r),  or  to  freeholds  inter- 
mixed with  and  indistinguishable  from  lands  of  other 
tenure,   or   to    corporeal   hereditaments    pared   of   a. 
manor  (.s)  and  included  in  a  sale  of  a  manor  as  such. 

Wliere  a  person  having  the  right  to  apply  for  i-egis-  Transfer  or 
tration  as  first  proprietor  of  land  desires  to  transfei*  [,„"e^tt°  reil 
or  charge  the  land  before  he  is  himself  registered  as  1='"<'  Pi'oi'  to 
proprietor,  he  may  do  so  in  the  manner,  and  subject 
to  the  conditions,  which  would  be  applicable  if  he  were 
in  fact  the  registered  proprietoi'.  Sul)ject  to  any  prior 
rights  obtained  by  registration  under  the  Acts  and 
liules,  a  transfer  or  charge  so  made  shall,  when  com- 
])leted  by  registration,  have  the  same  effect  as  if  the 
])erson  making  it  were  registered  as  proprietoi'.  Pio- 
vided  that  a  charge  shall  not  be  accepted  for  regis- 
ti-ation  until  an  application  has  been  made  for  the 
registration  of  the  land  to  which  it  relates,  and  if  the 
application  for  registration  of  the  land  is  subsequently 
refused,  or  withdiawn,  or  abandoned,  the  registration 
of  the  charge  shall  be  amndled  (/).  Recourse  is  had 
to  these  p7-ovisions  wlien  the  sale  of  land  situate  in  a 
('om])uls()iy  registiation  district  is  intended  ii\  be 
innnediately  followed  by  a  mortgage  thereof  (//). 

(o)  yln<e,  pp.  214,  516,  530,  538,  aro   not  parcel  of  the   manor; 

(p)  Stat.()0&61Vict.c.()5,s.24.  udIc,  pp.  428.  429;   Williams  on 

(r/)  Ante,  pp.  510,  530,  538.  Seisin.  .30. 

(r)  Sec  1   Wms.   V.  &  P.  388  (I)  L.  T.  R.  (H»03)  OO.     Under 

sq.,  2n(l  ed.  r.   117,  a  priority  notice  may  Ik* 

(s)  Lands  held  by  copyholders  obtained    in    favour   of   such    a 

fall    within   this   description,    as  transfer    or    chariio  ;     see    anif. 

regards  thelord's  interest  therein ;  ]).  07(>. 

ante,  p.  472;    but  lands  held  of  (n)  S<'0  2  Wms.  V.  i^-   P.  1253 

thelordof  a  manor  by  free  tenure  stj.,  2nd  ed. 
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Removal  of  Laiul  uot  situate  in  a  district  where  the  registration 

vesiste°"^  ^''^  of  title  is  compulsory  (v)  may  be  removed  from  the 
register  by  the  registered  proprietor  thereof  with  the 
consent  of  the  other  persons  (if  any)  for  the  time  being 
appearing  by  the  register  to  be  interested  therein,  and 
on  delivering  up  the  land  certificates  and  certificates  of 
charge  (if  any)  (x).  If  any  land  so  removed  is  situate 
w^ithin  the  jurisdiction  of  the  Middlesex  or  Yorkshire 
registries  (//),  it  will  again  become  subject  to  such 
jurisdiction  as  from  the  date  of  removal  (z). 

The  above  account  gives  the  main  provisions  of 
the  Acts  ;  but  it  is  impossible  within  the  limits  of  the 
present  Avork  to  discuss  the  working  of  the  iVcts  in 
practice  or  the  questions  which  may  arise  thereon. 
The  reader  will  observe,  however  (a),  that,  outside  of  the 
statutory  methods  of  disposition  by  way  of  registered 
transfer  and  registered  charge,  registered  land  is  left 
to  be  disposed  of  by  the  same  modes  of  assurance 
as  are  applicable  to  unregistered  land.  Settlements, 
therefore,  leases  and  wills  of  registered  land  must  be 
made  in  the  same  forms  as  before  (b)  ;  but  settlements 
may  be  accompanied  by  an  instrument  of  transfer  for 
effecting  the  registration,  as  proprietor  or  proprietors 
of  the  settled  land,  of  the  tenant  for  life  or  other 
persons  entitled  to  be  so  registered  (c),  with  the  neces- 
Mortgages  of  sary  restrictions  or  inhibitions.  With  respect  to  mort- 
gages of  registered  land,  the  statutory  charge  with 
power  of  sale  (d)  seems  to  form  an  effective  security 
only  so  long  as  the  land  charged  does  not  depreciate 
in  value  to  such  an  extent  that  the  amount  charged 
cannot  be  realised  by  an  exercise  of  the  power  of  sale. 
If  the  chargee  should  be  di'iven  to  exercise  his  remedies 
bv  foreclosure  or  entry  into  possession  (e),  he  will  be 


iSettlements, 
leases  and 
wills  of 
registered 
land. 


registered 
land. 


{v)  Ante,  p.  214. 

(X)  Stat.60  &  61  Vict.  c.  65,  s- 17. 

iy)  See  ante,  pp.  212,  214. 

(s)  Sect.  17  (3). 

(«)  See  ante,  p.  663. 


(b)  Ante,  pp.  247,  512—516. 

(c)  A7ite,  pp.  650,  661  ;  L.  T.  R. 
(1903)  128. 

(d)  Ante,  pp.  662,  6G6— 668. 

(e)  Ante,  p.  667. 
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at  a  disadvantago  as  cuiiiparcd  with  tliu  iiioiigagoo 
under  a  mortgage  of  land  in  the  old  established 
form(/).  As  we  have  seen  ((/),  the  mortgagee  under 
a  conveyance  by  way  of  mortgage  in  the  old  form  has 
the  legal  estate  in  the  mortgaged  lands  from  the  time 
of  the  mortgage.  On  foreclosure,  therefore,  he  retains 
the  legal  estate  which  he  had  before,  discharged,  how- 
ever, from  the  mortgagor's  equity  of  redemption  (//). 
If  he  enter  into  possession  of  the  mortgaged  lands 
and  remain  in  possession  for  twelve  years  without 
giving  any  written  acknowledgment  of  the  mortgagor's 
title  or  right  to  redemption,  the  equity  of  redemption 
will  ipso  facto  be  extinguished,  notwithstanding  any 
disability  on  the  part  of  the  mortgagor,  or  any  person 
claiming  under  him  (i).  But  a  chargee  under  a  statu- 
tory charge  on  registered  land  has  not,  it  appears,  any 
estate  therein,  though  he  has  the  legal  interest  given 
by  the  charge — that  is,  a  lien  on  the  lands  at  law  for 
the  amount  of  money  secured.  On  foreclosure,  there- 
fore, it  seems  that  he  can  obtain  no  more  than  the 
equitable  estate  in  the  land  charged,  though  he  will 
apparently  obtain  the  legal  estate  on  subsequent  regis- 
tration of  himself  as  proprietor  of  the  land  {k).  If 
he  should  be  obliged  to  have  recourse  to  his  remedy 
by  entry  upon  the  land  charged,  he  is  not  as  tho 
mortgagee  taking  possession  of  his  own  fee  simple  ; 
he  has  nothing  but  tho  statutory  right  to  enter  and 
hold  possession  (l),  and  his  interest  when  he  has  so 
taken  possession  seems  to  be  something  like  the 
estate  of  a  tenant  by  elegit  {m).  As  regards  the  bar- 
ring of  the  equity  of  redemption  hy  the  Statute  of 
Limitations,  that  does  not  take  place,  as  in  the  case 
of  a  mortgagee,  immediately  he  has  completed  twehe 
years'  possession  and  without  any  further  act  on  his 

(/)  Ante,  pp.  501,  arS.  (A)  Ante,  pp.  OCT.  MS. 

(gj  Ante,  p.  503.  (0  -1"'''.  !'•  •''J^- 

(h)  Ante,  p.  570.  ('")  -1"''.  I'P-  -'"'•  "■  ('')<  -'^^■ 


(i)  Ante,  pp.  503,  570,  575,  570, 
W.R.P. 
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liarL  (;;)  ;  Ijui  the  chargee,  who  has  been  for  twelve 
years  in  possession,  nmst  apply  to  the  Court  on  this 
j^'round  for  an  order  for  rectification  of  the  register  (o). 
And  it  does  not  appear  that  he  can  claim  such  an 
order  as  his  undoubted  right  ;  the  granting  thereof 
appears  to  be  in  the  judicial  discreiion  of  the  Court, 
which  is  to  be  exercised  "  subject  to  any  estates  or 
rights  acquii'ed  by  registration  for  valuable  considera- 
tion in  pursuance  of  the  Acts  "  {y).  And  in  any  case 
the  chargee  would  appear  to  be  saddled  with  the 
burden  of  proof  that  he  is  entitled  to  have  the  register 
rectified  as  he  desires,  and  he  would  have  to  pay  the 
costs  of  his  application  out  of  his  own  pocket. 
Besides  these  drawbacks,  if  the  land  charged  were  let 
on  lease  previously  to  the  charge,  it  is  at  least  ex- 
treineh'  doubtful  whether  the  chargee,  on  entering 
into  receipt  of  the  rents,  would  be  in  the  position  of 
an  assignee  of  the  reversion  and  so  enabled  to  enforce 
the  lessees'  covenants  and  the  conditions  of  re-entry 
contained  in  the  leases  (q).  For  these  reasons  it 
seems  desirable  for  a  person  advancing  monej'  on  the 
security  of  registered  freehold  land,  unless  he  is 
allowing  an  ample  margin  for  possible  depreciation 
in  value,  to  insist  on  having  a  conveyance  made  to 
him  of  the  mortgagor's  estate  in  the  land  to  be 
charged.  This  may  be  done  either  by  a  registered 
transfer  of  the  land  to  the  mortgagee,  the  mortgagor's 
right  of  redemption  being  secured  to  him  by  an 
unregistered  deed  and  protected  by  a  caution  to  be 
lodged  by  him  ;  or  else  (according  to  the  method  now 
usually  adopted  in  practice)  by  an  unregistered  deed 
of  mortgage  in  the  old  form  ;  the  mortgagee  taking 
in  addition  a  registered  charge  on  the  land,  and  also 
procuring  a  restriction  to  be  entered  in  the  register 

(/e)  Ante,  p.  576.  Capital  d>  Counties  Bank.  Ltd.  v. 

(o)  Ante,  p.  684.  Bhodes,  1903.  1  Ch.  631,  647.  652  ; 

(p)  Ante,  p.  684.  2  Wms.  ^^  &  P.  1240  and  n.  (j), 

(?)  See  ante.  pp.  344.  523,  524 ;  2iid  cd. 
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iigiiiiist  any  dealings  with  the  land  by  (he  mortgagor, 
which  would  extinguish  or  impair  the  legal  estate  so 
assured  to  the  mortgagee  (r).  In  the  case  of  regis- 
tered leasehold  land,  the  statutory  charge  is  con- 
venient, as  the  chargee,  not  taking  the  mortgagor's 
estate,  does  not  appear  to  become  liable  for  the  rent 
and  covenants  of  the  lease  (s)  ;  and  he  can  dispose 
under  his  power  of  sale  of  the  whole  term  for  whicii 
the  lands  are  leased  (t).  But  as  the  chargee  is  neither 
assignee  nor  under-lessee  of  the  land  charged,  it  is 
doubtful  whether,  in  the  case  of  a  breach  committed 
by  the  mortgagor  of  any  covenant  contahied  in  the 
lease,  the  chargee  would  have  any  locus  atanili  to 
apply  to  the  Court  for  relief  against  the  forfeiture 
which  might  be  so  incurred  (u).  On  this  account  it 
is  advisable  for  a  mortgagee  of  registered  leasehold 
land  to  take  an  underlease  thereof  made  by  deed  in 
the  ordinary  form,  as  well  as  a  registered  charge 
thereon  (x). 

.lie  reader  will  have  seen  that  the  mod(>rn  law  of  .Summary. 

real  property  is  a  system  of  great  complexity,  and  the 

diverse  rules  which  it  contains  are  not  to  be  understood 

without  a  knowledge  of  their  origin  and  history.     But 

the  complex  nature  of  the  modern  law,  which  makes  Causes  uf 

the  student's  ta.sk  so  ditiicult,  is  not  owing,  as  has  been  [Jjp^-J'y'^^f 

connnonlv  su])])osed,  to  the  ft'udal  svstem  or  to  the  the  piTsi-nt 

.    .  "„,.,  ,n  1,1,1  1  l'iu<i  Jawa. 

subtlety  of  the  judges  who  formulated  the  early  common 

law  with  regard  to  land.     It  is  in  a  great  measure  due 

to  the  action  of  the  English  landowners,  who  havo 

from  the  earliest  times  been  possessed  with  the  idea  of 

assuring  theii-  lands  to  theuLselves  and  theii-  desci'udants 

by  means  of  family  settlements,  and  have  in  modern 

times  desired  to  eli'ecfc  this  object  without  losing  the 

(r)  Sec  2  Wms.  V.  &  P.   1242  (.i)  See  aulc.  y.  57}».     Sueh  an 

w/.,  2ud  ed.  underlease  is  nut  (  apalile  of  re;:is- 

(.-.)  Ante,  pp.  579,  08<.».  nation  ;  (tiitr,  \>.  050  ;   I'ut  notiee 

(0  An((\  ]).  t)()7.  llieieof  may  l>e  registered  :   ntid, 

(h)  Sec  ante,  pp.  525,  537.  p.  070  ;  sec  L.  T.  K.  (liH)3)  7. 
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S«iiuplicity 
of  the 
early  law. 


hciiclil  of  the  powers  of  alieiuiiion  iucidriil,  in  full 
owncTshi}).  Tiie  influence  of  our  earliest  lawyers  made 
for  simplicity  in  law.  Thus  we  have  seen  {y)  that  in 
this  country  the  feudal  rules  of  landholding,  which 
allowed  to  the  heir  a  distinct  interest  in  lands  given 
to  a  man  and  his  heii'S  and  restricted  alienation  on 
the  part  of  the  donee  under  such  a  gift  except  with 
the  consent  of  both  donor  and  heir,  were  superseded  as 
early  as  the  thirteenth  century  by  the  judge-made  law 
that  the  heii-s  shall  take  nothing  under  such  a  gift,  and 
the  Avords  of  gift  to  the  heii'  shall  take  effect  only  to 
confer  an  estate  in  fee  simple  on  the  ancestor.  The 
conception  of  an  estate  in  fee  simple  in  land  being  thus 
accomplished,  it  was  settled  partly  by  decision  and 
partly  by  statute  in  the  manner  already  related  (z)  that 
the  right  of  free  alienation  is  inseparably  incident  to 
such  an  estate.  At  common  laAV,  too,  the  conveyance 
of  lands  w^as  a  matter  of  great  simplicity.  Actual 
delivery  of  possession  being  the  essential  part  (a),  it 
could  only  be  effected  between  living  and  ascertained 
persons,  certain  feoffor  and  certain  feoffee  (fe),  and  by 
way  of  present  and  not  of  future  transfer  (c).  The 
Laudomiers'  landowners'  passion  for  settlement  fii'st  appears,  before 
sSements.  the  statute  De  Bonis  {d),  in  elaborate  limitations  by 
way  of  successive  conditional  fees  (e).  Then,  when 
their  wishes  had  been  defeated  by  the  action  of  the 
judges  in  allowing  free  alienation  on  the  biiiJi  of  issue 
to  tenants  under  conditional  gifts  (/),  w^e  find  strict 
settlement  favoured  by  the  statute  De  Bonis  (g),  passed 
at  the  instance  of  the  barons.  We  next  observe  the 
result  of  landow^ners'  determination  to  make  settle- 
ments, to  avoid  creditors'  claims,  and  to  make  wills  in 


(>/)  Ante,  pp.  67 — 69. 
(z)  Ante,  pp.  68—73,  82—84. 
(a)  Ante,  p.  146. 
(h)  Sec  the  authorities  cited, 
ante,  pp.  361.  362,  im.  (d,  c,f). 
(<•)  ^liilr.  pp.  366.  367. 
(d)  13  Edw.  I.  c,  1 ;  ante,  p.  94. 


(t)  See  the  authorities  cited, 
ante,  pp.  93,  n.  (r).  170.  n.  (o) ; 
Co.  Litt.  290  b,  n.  (1,  V.). 

(/)  Ante.  p.  93. 

{'/)  13  Edw.  I.  c.  1  ;  aide, 
p.  94. 
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t.lio  practice,  which  provailfd  fiom  ilic  fourteenth  to  Conveyances 
the  sixteenth  century,  of  conveying'  lands  to  feoft"(H'S  to   °  "^*^^" 
uses  (h).     And  in  the  relief  accorded  by  the  Chancellor 
against  a  breach  of  confidence  on  the  part  of  such 
feoffees  Ave  find  the  origin  of  the  jurisdiction  of  Courts  Origin  of 
of  Equity  in  respect  of  trusts,  which  now  occupies  such  *"'^^^- 
an  important  place  in  oui-  legal  system  (7).     The  prac- 
tice of  conveying  lands  to  feoffees  to  uses  was,  as  we 
have  seen,  effectually  checked  by  the  Statute  of  Uses  (k):  Settlements 
but  the  desire  of  landowners  to  maintain  a  svstem  of  ^.'"*f  ^^^^  • 

.  "  Statute  ot 

family  settlement,  stimulating  the  ingenuity  of  their  Uses, 
legal  advisers,  again  took  effect  in  the  plan  of  settling 
lands  on  living  persons  for  life,  with  remainder  to  their 
unborn  children  successively  in  tail  (I).     This  manner 
of  disposition  could  never  have  prevailed  but  for  the 
strange  decision  of  the  Courts  in  allowing  as  valid  iu 
gift  of  lands  to  an  unascertained  or  unborn  peison  byloifts  to 
way  of  remainder  (m).     This  set^ms  to  ])e  a   distinctr'^  ""J*^'"" 
departure  from  sound  principh^  and  appears  to  have 
been  so  regarded  by  one  of  the  greatest  masters  of  oui- 
law  (n).    English  law  does  not  admit  of  gifts  to  the/ 
dead  ;   that  was  well  settled,  even  the  civilly  dead  (0) 
being  excluded  from  taking  (jj).      How  then  could  a. 
gift  to  the  unborn  be  held  to  be  valid  ?     The  explana- 
tion seems  to  be  that  this  radical  change  in  the  law  of 
property  w^as  inadvertently  introduced  under  covn-  dl 
the  a])])i'()val  of  a  gift  in  icniaindci'  io  ihc  lieir  of  a  Gift  to  the 
living  ])erson  ((J').     Now  we  ha\o  seen  that,  "h hough  jj'Jj'|''||,j.^^^ii_ 
the  English  la.w  deprived  the  heir  of  the  hiivre.st  which 
he  once  took  under  a  gift  of  land  to  a.  man  and  his 
heirs,    it    left    him    the    ])ossibility    or    ex])(  cliit  ion    of 

{h)  Ante,  pp.  170,  180.  the  old  rule  a.s  to  gifts  liy  way  of 

(j)  Ante,  pj).  171,  172.  181  .<>q.  ifniain.lor ;     aiilr,    p.    :H>2,    nn. 

(k)  Stat.  27  Hon.  VIII.  e.  U) ;  (/.  ./). 
««<p,  pp.  17.5,  180.  {<>)  Aillr,  ]..   11.-.. 

(/)  Ante,  pp.  114,  180.  (/>)  J.itt.  .>;.  2(K( ;   Co.  Lilt.  2a. 

{/«)  Ante,  p.  3()2.  31i :    1  Jarm.  Wills.  42:i,  (illi  r<l. 

(h)  Littleton,  writinf;  n//cr  this  {-/)  Anli.  j).  3ii2. 

decision,  nevcrthcltss  la\s  down 


noi 
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Complexity 
caused  by 
allowing 
gifts  to  the 
unborn. 


iiihciil.a-ncc  (r).  And  in  noi.  vcjpcl.inf^'  a  f(ifl,  l)y  way  nf 
C()iil.ins<'iil'  I't'iiiainder  i,()  ilic  licit-  of  a  living  ])crson, 
iho  judges  merely  allowed  liini  llie  like  ])ossihility  (.s)  of 
succeeding  on  the  death  of  the  paiticular  tenant  seised 
as  he  would  have  enjoyed  under  a  gift  to  the  ancestor 
and  his  heirs.  However  this  may  have  heen,  when 
limitations  to  a  man's  first  and  other  unhorn  sons 
came  to  he  substituted  for  gifts  to  his  heii-s,  the  judges 
concerned  in  interpreting  these  limitations  had  not  the 
strength  of  mind  to  return  to  the  principles  estaldished 
by  their  early  predecessors.  But  the  recognition  of 
the  unhorn  as  persons  capable  of  receiving  a  direct 
though  future  gift  of  lands  or  goods  is  really  the  prin- 
cipal cause  of  the  complexity  and  difficulty  of  the 
English  law  of  property.  It  is  mainly  owing  to  this 
that  the  necessity  arose  for  limiting  the  exercise  of  the 
power  of  disposition  by  the  rule  against  perpetuities 
and  the  rules  governing  the  limitation  of  successive 
contingent  remainders  (t).  Li  upholding  gifts  to  un- 
l)orn  sons,  however,  the  judges  did  but  give  effect  to 
limitations  penned  at  the  instance  of  landowiiers  (?/)  ; 
in  fact,  they  merely  gave  expression  to  men's  natural 
desires  to  secure  an  inalienable  provision  for  their 
children  (x).     In  this  way  the  fomidation  of  the  present 


(/•)  Anlp,  p.  09  andn.  (/). 

(.s)  Ante,  pp.  363.  372. 

(t)  Ante,  pp.  412—423;  see 
L.  Q.  R.  xiv.  238—242. 

(u)  See  L.  Q.  R.  xiii.  4— G, 
xiv.  238,  239. 

(x)  Ante,  p.  364.  It  should 
not  be  forgotten  that,  bj'  the 
time  that  it  had  become  a  general 
custom  amongst  well-to-do  people 
to  make  settlements  oi  lands  or 
other  property  on  their  unborn 
children,  there  had  been  estab- 
lished in  our  law  a  freedom  of 
alienation,  especially  by  will, 
\\hifh  *is  without  parallel  in 
other  legal  systems.  As  regards 
chattels  particularly,  English 
law   had    abandoned    the   right, 


once  recognised  as  indefeasible, 
of  a  deceased  owner's  wiie  and 
children  therein  in  favour  of  an 
absolute  power  of  testamentary 
di.sposition ;  ante,  p.  20,  n.  (/). 
But  this  extreme  freedom  of 
alienation  has  in  a  maimer  out- 
run the  natural  instincts  of  man- 
kind. These  prompt  men  to 
secure  for  their  offspring  by 
settlement  the  like  inalienable 
provision  as  is  in  other  legal 
systems  given  by  law.  So  we 
])ay  for  the  wide  ]x>wer  of  dis- 
position annexed  in  English  law 
to  ownership  with  the  intricate 
rules  relating  to  dispositions  in 
favour  of  the  unborn. 
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system  of  settlement,  was  laid,  l)ut  it  was  not  fii-mlj' Tnvfntion 
built   upon   until  in   lilie   time   o{   the  f  ■onimonwealth  /^  preserve 
means   of   preventing   the    destiuction   of   contingent  contingent 
remamders  were  discovered  m  the  hmitation  to  trustees 
to    preserve   them  (?/).     Henceforward   contingent    re- 
mainders to  unborn  sons  were  practically  raised  to  the 
level  of  indefeasible  interests.     And  the  firm  establish- 
ment of  the  law  of  executory  devises  (z)  added  to  the  of  exofu(<^.ry 
facility  of  assuring  lands  for  the  benefit  of  generations  '"  ^^^^  "* 
yet  unborn.     From  the  latter  part  of  the  seventeenth 
century  settlement  flourished  vigorously  both  by  deed 
and  will  ;    and  conveyancers  introduced  and  in  the 
course   of   the   eighteenth   century   perfected   the   in- 
genious device  of  the  conveyance  of  land  by  means 
of  powers  of  appointment  operathig  through  tlie  effect  of  powers 
of  the  Statute  of  Uses,  thus  enal)ling  lands  jjlaced  in  °„.^,^,^^'" 
settlement  to  be  effectually  leased,  sold  or  mortgaged, 
notwithstanding  that  the  inheritance  thereof  had  been 
limited  to  unborn  persons  as  purchasers  (a).     As  we 
have  seen  (b),  the  same  object  is  now  attained  by  the 
exercise  of  the  powers  given  by  the  Settled  Land  Acts.  The  8t'tile<l 
And  the  design  of  these  Acts  is  merely  to  further  the  ^'^'"^  •^"^• 
alienation  of  lands  without  interfering  with  the  custom 
of  settlement.  They  have  conferred  a  substant  ial  ])enefit 
upon  the  owners  of  settled  land,  l)ut  they  certainly  do 
not  simplify  the  law.     Indeed,  another  main  reason  of 
the  intricacy  of  the  present  land  laws  is  the  manner  intricncy 
in  which  they  have   been  altered  by  statute   duriiig  Jj'",''^!'!!,^'!^' 
the  last  eighty  years.     The  real  property  legislalion  ivfonns. 
of  18B3  (c)  not  only  introduced  benelicial  reforms   in 
practice,  hut  also  rendered  obsolete  a  great  deal  of  the 
previous   law.     Thus    practitioners   are   relieved    from 
the    necessity    of    acquaiiil  iiig    themselves    with    the 

{>/)  Ante,   pp.   :i7S.   :{70  :    soc      :{0S— lol. 
VViiiiams  on  Sc-isin.  l!t:{.  (I>)  A>il,\  j.p.  401.  402. 

(z)  Ante.  pp.  4(tf;.  407.  (<)  Antr.  \t\>.  lir..  n.  (7).  <V.».  |0(l. 

(rt)  Ante,  pp.   ii!i  Mild  II.  (/).      L'L's.  :n.^..  :t:iL'.  .v.M. 
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learning  of  finos  and  recoveries  or  of  if-al  actions  (d). 
Subsequent  legislation,  however,  has  almost  without 
exception  proceeded  on  the  liaes  of  removing  par- 
ticular instances  of  hardship  without  regard  to  legal 
principle.  The  consequence  of  this  is  that  the  rules 
now  in  force  are  nothing  but  a  series  of  anomalies, 
and  in  order  to  understand  them  the  student  is  obliged 
to  devote  his  mind  in  the  first  instance  to  the  appre- 
hension of  the  principles  which  the  rules  infringe,  and 
when  he  has  succeeded  in  this  he  has  to  encounter  the 
labour  of  extracting  the  meaning  of  a  vast  number  of 
legislative  enactments  from  the  involved  and  intricate 
language  in  which  they  are  usually  expressed  (e).  Each 
successive  reform  has  added  something  to  the  burden 
of  Imowledge  which  the  student  must  painfully  acquii-e, 
The  L<and  but  lias  taken  nothing  away.  The  Land  Transfer  Act, 
Acr^lsoT,  1897  (/),  affords  an  extreme  instance  of  the  method 
which  the  Legislature  has  pursued.  The  devolution  of 
a  dead  man's  real  estate  to  his  executors  or  adminis- 
trators is  of  great  practical  convenience,  as  enabling 
sales  to  pay  debts  or  for  like  purposes  to  be  readily 
effected  (g).  But  except  for  the  purposes  of  the  pay- 
ment of  debts,  the  laws  of  succession  after  death  still 
remain  widely  different  in  the  case  of  realty  and  per- 
sonalty-. The  heir's  title  to  succeed  to  the  enjoyment 
of  his  ancestor's  real  estate  has  not  been  abolished  (h)  ; 
and  the  student  is  left  to  digest  the  apparent  paradox 
that,  to  confer  on  a  man  such  an  estate  in  lands  as 
shall  devolve  to  his  executors,  the  essential  thing  is  to 
give  the  lands  to  him  and  his  heirs  (i).     Again,  the 

{d)  Of    course,     acquaintance  statutes    which    have    partially 

■with  the  pre\nous  law  was  neces-  removed  them  ;    ante,  pp.   368, 

sary  for  some  time  after  in  order  369,  374,  377,  527^ — 529. 

to  be  able  to  pronounce  upon  the  ( / )  Stat.  60  &  61  Vict.  c.  65  ; 

validity  of  past  transactions.  a7ite,  pp.  220,  225.  288,  294,  324, 

(e)  Good  examples  are  found  358,  and  elsewhere. 

in  the  doctrines  of  the  destructi-  (g)  Ante,  p.  222. 

bility  of  contingent  remainders  (/;)  Ante,  pp.  29,  220,  226. 

and  "of    the    indivisibility   of    a  (0  Ante,    pp.    208,    209    and 

condition  of  re-entry,   and  the  n.  (p). 


OF    REfllSTErtED    LAND.  <^>07 

registration  of  the  title  to  land,  which  the  same  Act  Registered 
has  made  compulsory  on  sale  in  certain  districts,  is  an 
advantage  to  landowners  in  so  far  as  it  saves  them  the 
expense  of  investigation  of  title  on  every  sale  or  mort- 
gage. But  when  the  reader  finds  that  under  the  law 
so  introduced  lands  may  be  held  and  disposed  of  for 
all  manner  of  unregistered  estates  and  interests  as 
well  as  for  the  estates  and  by  the  means  of  conveyance 
recognised  on  the  register  (A:),  he  will  note  a  likely 
source  of  further  confusion.  The  difference  between 
legal  and  equitable  estates  (Z)  in  land  is  sufficiently 
puzzling  to  a  student  :  but  we  are  here  confronted 
with  a  new  distinction,  not  necessarily  coinciding  with 
that  difference,  between  registered  and  um-egistered 
estates.  Those  who  have  now  to  learn  and  those  who 
have  to  teach  the  law  of  real  property  can  best  ap- 
preciate the  pressing  need  for  reform  which  shall  not 
merelv  change  but  really  simplify  the  law.  But  it  is 
not  likely  that  this  will  be  effected  unless  the  same 
conditions  can  be  again  secured  as  resulted  in  the 
passing  of  the  Fines  and  Eecoveries  Act  (m).  The 
author  of  that  statute  was  at  once  a  lawyer  well  versed 
in  conveyancing  jjractice,  a  master  of  legal  principles, 
and  a  consummate  draftsman  (?^)  ;  and  his  work  was 
not  marred  by  what  are  called  "  ameiulnn'nts  '"  made 
in  its  passage  through  the  Legislature. 

(k)  ^n<e, pp.  662, 663,  666,  678,  warded  by  no  remuneration  at 

688.  all.     Besides  which,  on  account 

(l)  Ante,  pp.  174, 182,  183, 198.  of  the  time  he  had  to  give  to  the 

(m)  Stat.  3  &  4Will.  IV.  c.  74  ;  work,   his   practice   sustained   a 

aiite,  p.  99.  blow  from  which  it  never  eom- 

(n)  It   may    l>c   related,   pour  pletely   recovered  ;    see    Joshua 

encovrager  /c.s  nuires,    that    Mr.  AN'illiams's  Letters  to  John  Bull, 

Brodic's  eminent  public  services  34,  35. 
in   drafting   this   Act    were   re- 
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APPENDIX  (A). 

Referred    io,   pp.    200,   307,    G31 


Bargain  and  Sale,  or  Lease  for  a  Year.     (See  p.  205.) 

This  Indenture  made  the  first  day  of  January  (a)  [in  the  third  'Oat^. 
year  of  our  Sovereign  Lady  Queen  Victoria  by  the  grace  of  C!od  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  Queen  Defender 
of  tlie  Faith  and]  in  the  year  of  our  Lord  1840 

Between  A.  B.  of  Cheapside  in  the  city  of  London  Esquire  of  Parties, 
the  one  part  and  C.  D.  of  Lincohi's  Inn  in  the  comity  of  Middlesex 
Esquire  of  the  other  part 

WITNESSETH  that  the  said  A.   B.   in  consideration   of  five  shil-  Testatum. 
lings  (b)  of  lawful  money  of  Great  Britain  to  him  in  hand  paid  by  Tonsidera- 
the  said  C.  D.  at  or  Ijefore  the  sealing  and  delivery  of  these  ])resents  tion. 
(the  receipt  whereof  is  hereby  acknowledged)  Hath  l)argained  and  Bargain  and 
sold  and  l)y  these  presents  Doth  bargain  and  sell  unto  the  said  C  D.  ^'i''". 
liis  executors  administrators  and  assigns 

All,  that  messuage  or  tenement  situate  lying  and  being  at  &c.  Parcels, 
and  commonly  called  or  known  by  the  name  of  &c.   [here   describe 
ilip  'premises'] 

Together  with  all  and  singular  the  houses  outhouses  edifices  Genera 
buildings  bams  dovehouses  stables  yards  gardens  orchards  lights  words, 
easements  ways  paths  passages  waters  watercourses  trees  woods 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
lil)ertics  privileges  emoluments  commodities  advantages  heredita- 
ments and  appurtenances  whatsoever  to  the  said  messuage  or  tene- 
ment lands  and  heieditaments  or  any  part  thereof  belonging  or  in 
anywise  appertaining  or  witli  the  same  or  any  part  thereof  now  or 
at  any  time  heretofore  usually  held  used  occupied  or  enjoyed  [or 
accepted  reputed  taken  or  knowii  as  part  ])arcel  or  memlter  tiiereof] 
And  the  reversion  aiul  reversions  remainder  and  rcmain<lers  j-early 
and  other  rents  issues  and  ]>rofits  of  the  same  ])n'misfs  and  every 
l)art  thereof 

To  HAVE  AND  TO  }I()I.I)  the  said  messuage  or  tenement  land  and  iribciubun. 
hereditaments  and  all  and  singular  otlier  the  premises  luutinbefure 
liargained  and  sold  or  intended  so  to  l»e  with  tlieir  and  every  of  llieir 

[a)  The  words  within  brackets  (/-)   .1/*/''.  pp.  2(l."i.  L'Oii. 

were  latterly  omitted. 
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rip;ht,s  members  and  appurteiianecs  unto  the  said  C.  D.  his  executors 
administrators  and  assigns  from  the  day  next  before  tlie  day  of  the 
date  of  these  presents  for  and  during  and  until  the  full  end  and 
term  of  one  whole  year  thenoe  next  ensuing  and  fully  to  be  complete 
and  ended 
Reddendum.  Yieldixg  and  paying  therefor  the  rent  of  one  peppercorn  (c)  at 

the  expiration  of  the  said  term  if  the  same  shall  be  law'f  idly  demanded 

To  the  intent  and  purpose  that  bj'  virtue  of  these  presents  and 
of  the  statute  for  transferring  uses  into  possession  the  said  C.  T>. 
may  be  in  the  actual  possession  of  the  same  premises  and  may  thereby 
be  enabled  to  accept  and  take  a  grant  and  release  of  the  freehold 
reversion  and  inheritance  of  the  same  premises  and  of  every  part 
and  parcel  thereof  to  the  said  C.  D.  his  heirs  and  assigns  to  the  uses 
and  for  the  intents  and  purposes  to  be  declared  by  another  indenture 
of  three  parts  already  prepared  and  intended  to  be  dated  the  day 
next  after  the  day  of  the  date  hereof 

In  ■witness  whereof  the  said  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  written 


The  Release. 

Date.  This  Indenture  made  the  second  day  of  January  {d)  [in  the 

third  year  of  the  reign  of  our  Sovereign  Lady  Victoria  by  the  grace 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen 
Defender  of  the  Faith  and]  in  the  year  of  our  Lord  1840 

Parties.  Between  A.  B.  of  Cheapside  in  the  city  of  London  Esquire  of 

the  first  part  C.  D.  of  Lincoln's  Inn  in  the  count}'  of  Middlesex 
Esquire  of  the  second  part  and  Y.  Z.  of  Lincoln's  Inn  aforesaid 
gentleman  of  the  third  part  (e). 

Recital  of  the        Whereas  by  indentures  of  lease  and  release  bearmg  date  respec- 

conveyanceto  tjvely  on  or  about  the  first  and  second  days  of  January  1838  and 
resi:)ectively  made  or  expressed  to  be  made  between  E.  F.  therein 
described  of  the  one  part  and  the  said  A.  B.  of  the  other  part  for 
the  consideration  therein  mentioned  the  messuage  or  tenement  lands 
and  hereditaments  hereinafter  described  and  intended  to  be  hereby 
granted  with  the  appurtenances  were  conveyed  and  assured  by  the 
.said  E.  F.  unto  and  to  the  use  of  the  said  A.  B.  his  heirs  and  assigns 
for  ever 

(c)  Ante,  p.  340.  or  deprived  of  her  dower.     See 

(d)  The  words  within  brackets  ante,  pp.  397,  398.  If  this  were 
were  latterly  omitted.  not   intended,    the   deed    would 

(e)  The  reason  why  Y.  Z.  M'as  have  been  made  between  A.  B. 
made  a  party  to  this  deed  is,  of  the  one  part,  and  C.  D.  of  the 
that  the  widow  of  C.  D.,  if  other  part,  as  in  the  deed  given, 
married  on  or  before  the  1st  of  autc.  p.  027. 

January,  1834,  might  be  barred 
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AxD  Whekkas  the  said  A.  B.  hath  contiactocl  and  agreed  with  Recital  of  tlie 
the  said  C.  D.  for  the  absolute  sale  to  him  of  the  iiiheiitanoc  in  fee  eontract  for 
simple  in  possession  of  and  in  the  said  messuage  or  tenement  lands  ^''^^'^' 
and  hereditaments  hereinbefore  referred  to  and  hereinafter  described 
with  the  appurtenances  free  from  all  incumbrances  at  or  for  the 
price  or  sum  of  one  thousand  pounds 

Now  THIS  ISDEXTURE  WITNESSETH  that  for  Carrying  the  said  Testatum. 
contract  for  sale  into  effect  and  in  consideration  of  the  sum  of  one  Considera- 
thousand  pounds  of  lawful  money  of  Great  Britain  to  the  said  A.  E.  tion. 
in  hand  well  and  truly  piid  by  the  said  C.  D.  upon  or  immediately 
before  the  sealing  and  delivery  of  these  presents  (the  receipt  of  which  Receipt. 
said  sum  of  one  thousand  pounds  in  full  for  the  absolute  purchase 
of  the  inheritance  in  fee  simple  in  possession  of  and  m  the  messuage 
or  tenement  lands  and  hereditaments  hereinafter  described  and  in- 
tended to  be  hereby  granted  and  released  with  the  apjjurtcnances  lie 
the  said  A.  B.  doth  hereby  acknowledge  and  of  and  from  the  same 
and  CA'cry  part  thereof  doth  acquit  release  and  discharge  the  said 
C  D.  his  heirs  executors  administrators  and  assigns  [and  every  of 
them  for  ever  by  these  presents])     He  the  said  A.  J>.  Hath  granted  Opjrativo 
bargained  sold  aliened  released  and  confirmed  and  by  these  presents  words. 
Doth  grant  bargain  sell  alien  release  and  confirm  unto   the  said 
C.  D.  (in  his  actual  possession  now  being  by  virtue  of  a  bargain  and 
sale  to  him  thereof  made  by  the  said  A.  B.  in  consideration  of  five 
shillings  in  and  by  an  indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  these  presents  i»v  the  term  of  one  whole  year 
commencing  from  the  day  next  before  the  day  of  the  date  of  the 
same  indenture  of  bargain  and  sale  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession)  and  to  his  heirs  (/ ) 

All  that  messuage  or  tenement  situate  lying  and  being  at  &c.  Parcels, 
commonly  called  or  known  by  the  name  of  &c.  [here  describe  Ihe 
premises] 

Together  with  all  and  singular  tlie  houses  outhouses  edifices  General 
buildings  barns  dovehouses  stables  yards  gardens  orchards  lights  words, 
casements  ways  jjaths  passages  waters  watercourses  trees  wooils 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
lilx-rlics  privileges  emoluments  commodities  advantages  heredita- 
ments and  appurtenances  whatsoever  to  the  said  messuage  or  tene- 
ment lands  hcreditaincnts  and  premises  hereby  granted  and  released 

(/  )  If  the  deed  were  dated  at  "  made  and  passed  in  the  fourtli 

any  time  between  the  month  of  "  year  of  the  reign  of  her  present 

May,  1841  (the  date  of  the  statute  "Majesty     Queen     Victoria    in- 

4  &  5  Vict.  c.  21  ;  ante,  pp.  201,  "  tituled  ^Vn  Act  for  rendering 

207),   and   the    1st   of   Januar}-,  "  a  Release  as  effectual  for  the 

1845  (the  time  of  the  commence-  "  Conveyance  of  Freehold  Estates 

ment   of   the   operation   of   the  "  as  a  Lease  and  Release  by  the 

Transfer  of  Property  Act,  ante,  "  same  Parties)  grant  bargain  sell 

p.  207,  n.  (c)),  the  form  would  bo  "  alien  relea-sc  and  confirm  unto 

as  follows  : — "  He  the  said  A.  B.  "  the  said  (.'.  D.  and  liis  heirs." 

"Doth  by  these  presents  (being  As  to  tlie  form  in  a  deeil  of 

"  a  deed  of  release  made  in  pur-  grant,  sec  ante,  p.  U28. 
"  suauce  of  an  Act  trf  Parliament 
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Estate. 


And  all  deeds. 


Habeiiduni. 


Ui^es  to  bar 
dower. 


Covenants 
for  title. 


That  the 
vendor  is 
seised  in  fee. 


or  inten<led  so  to  be  or  any  part  thereof  belonging  or  in  anywise 
a])|)ertaining  or  with  the  same  or  any  part  thereof  now  or  at  any 
time  heretofore  (g)  usually  held  used  occupied  or  enjoyed  [or  accepted 
reiJutcd  taken  or  known  as  i)art  parcel  or  member  thereof  J  And  the 
reversion  and  reversions  remainder  and  remainders  yearly  and  other 
rents  issues  and  profits  of  the  same  premises  and  every  part  thereof. 

And  all  the  estate  right  title  interest  use  trust  inheritance  pro- 
perty possession  benefit  claim  and  demand  whatsoever  both  at  law 
and  in  equity  of  him  the  said  A.  B.  in  to  out  of  or  upon  the  said 
messuage  or  tenement  lands  hereditaments  and  premises  hereby 
granted  and  released  or  intended  so  to  be  and  every  part  and  parcel 
of  the  same  with  their  and  every  of  their  appurtenances 

And  all  deeds  evidences  and  writings  relating  to  the  title  of  the 
saitl  A.  B.  to  the  said  hereditaments  and  premises  hereby  granted 
and  released  or  intended  so  to  be  now  in  the  custody  of  the  said 
A.  B.  or  which  he  can  procure  without  suit  at  law  or  in  equity 

Ti)  HAVE  AND  TO  HOLD  the  said  messuage  or  tenement  lands  and 
hereditaments  hereinbefore  described  and  all  and  singular  other  the 
premises  hereby  granted  and  released  or  intended  so  to  be  with 
their  and  every  of  their  rights  members  and  appurtenances  unto  the 
said  C  D.  and  his  heirs  (A) 

To  such  uses  upon  and  for  such  trusts  intents  and  purposes  and 
with  luider  and  subject  to  such  powers  jjrovisoes  declarations  and 
agreements  as  the  said  C.  D.  shall  from  time  to  time  by  any  deed 
or  deeds  instrument  or  instruments  in  writing  with  or  without 
power  of  revocation  and  new  appointment  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  to  be  attested  by  two  or  more 
credible  witnesses  direct  limit  or  appoint  And  in  default  of  and 
until  any  such  direction  limitation  or  appointment  and  so  far  as 
any  such  direction  limitation  or  appointment  if  incomplete  shall 
not  extend  To  the  use  of  the  said  0.  D.  and  his  assigns  for  and 
during  the  term  of  his  natural  life  without  impeachment  of  waste 
And  from  and  after  the  determination  of  that  estate  by  forfeiture  or 
otherwise  in  his  lifetime  To  the  use  of  the  said  Y.  Z.  and  his  heirs 
during  the  life  of  the  said  C.  D.  In  trust  nevertheless  for  him  the 
said  C.  D.  and  his  assigns  and  after  the  decease  of  the  said  C.  D.  To 
the  use  of  the  said  C.  D.  his  heirs  and  assigns  for  ever 

And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  promise  and  agree  with  and  to  the 
said  C.  D.  his  appointees  heirs  and  assigns  in  mamier  following 
that  is  to  say 

That  for  and  notwithstandmg  any  act  deed  matter  or  thing 
whatsoever  by  him  the  said  A.  B.  or  any  person  or  jjersons  lawfully 
or  equitably  claiming  or  to  claim  by  from  through  under  or  in  trust 


((/)  See  ante,  p.  638. 

(h)  If  C.  D.  was  not  married 
on  or  before  the  1st  of  January, 
1834,  or  if,  having  been  so 
married,  the  dower  of  his  widow 


should  not  be  intended  to  be 
barred,  instead  of  the  next 
clause,  the  form  would  simply 
be  "  to  the  use  of  the  said  C.  D. 
his  heirs  and  assigns  for  ever." 
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for  Iiim  made  done  or  cummitted  to  the  contrary  («)  [he  the  said 
A.  B.  is  at  the  time  of  the  sealmg  and  delivery  of  those  presents 
laAviulIy  rightfully  and  absolutely  seised  of  or  well  and  sufficiently 
entitled  to  the  messuage  or  tenement  lands  hereditaments  and 
premises  hereby  granted  and  released  or  intended  so  to  be  with 
their  appurtenances  of  and  in  a  good  sure  perfect  la\vful  absolute 
and  indefeasible  estate  of  inheritance  in  fee  simple  without  any 
manner  of  condition  contingent  proviso  power  of  revocation  or 
limitation  of  any  new  or  other  use  or  uses  or  any  other  matter 
restraint  cause  or  thing  whatsoever  to  alter  change  charge  revoke 
make  void  lessen  or  determine  the  same  estate 

And  that  for  and  notwithstanding  any  such  matter  or  thing  'i'lial  the 
as  aforesaid]  he  the  said  A.  B.  now  hath  in  himself  good  right  full  vendor  has  a 
power  and  lawful  and  absolute  authority  to  grant  bargain  sell  alien  o*JOd  riglit 
release  and  eonhrm  the  said  messuage  or  tenement  lands  heredita-  ^ ' 

ments  and  premises  hereinbefore  granted  and  released  or  intended 
so  to  be  with  their  appurtenances  uut  j  the  said  C.  D.  and  his  heirs 
to  the  uses  and  in  manner  aforesaid  and  according  to  the  true 
intent  and  meaning  of  these  presents 

And  that  the  same  messuage  or  tenement  lands  hereditaments  For  quiet 
and  premises  ^Vith  their  appurtenances  shall  and  lawfully  may  enjoyment. 
accordingly  from  time  to  time  and  at  all  times  hereafter  be  held 
and  cnjo^etl  and  the  rents  issues  and  profits  thereof  received  ami 
taken  by  the  said  C  D.  his  appointees  heirs  and  assigns  to  and  for 
his  and  their  own  absolute  use  and  benefit  without  any  lawful  let 
suit  trouble  denial  hindrance  eviction  ejection  molestation  dis- 
turbance or  interruption  whatsoever  of  from  or  by  the  said  A.  B.  or 
any  person  or  persons  lawfully  or  equitably  claiming  or  to  claim 
by  him  through  under  or  in  trust  for  him 

And   that  (k)  free  and  clear  and  freely  and  clearly  acquitted  For  freedom 
exonerated  and  discharged  or  otherwise  by  him  the  said  A.  B.  his  f'om  nicum- 
heirs  executors  or  administrators  well  and  sufficiently  saved  defended    •"''"^^'^• 
kept  harmless  and   indemnified   of  from   and   against   all   and   all 
manner   of   former   and    other  [gifts    grants    bargains    sales    leases 
mortgages  jointures  dowei-s  and  all  right  and  title  of  dower  uses 
trusts  wills  entails  statutes  merchant  and  of  the  staple  recognisances 
judgments  extents  executions  annuities  legacies  payments  rents  and 
arrears  of  rent  forfeitures  re-entries  cause  and  causes  of  forfeiture 
and  re-entry  and  of  from  and  against  all  and  singular  otlierj  cstat<.'s 
rights  titles  charges  and  incumbrances  whatsoever  had  made  done 
committed  executed  or  willingly  suffered  by  him  the  said  A.  B.  or 
any  person  or  i)ersons  lawfully  or  equitabh'  claiming  or  to  claim 
by  from  through  under  or  in  trust  for  him 

And  MoKEOViiiR  that  he  the  said  A.  B.  and  his  licirs  and  all  and  J<\,r  further 
every  persons  and  jK-rson  having  or  lawfully  claiming  or  who  shall  assurance, 
or  may  have  or  lawfully  claim  any  estate   right  title  or  interest 
•whatsoever  at  law  or  in  equity  in  to  or  out  of  the  said  messuage  or 
tenement  lands   hereditaments  and   premises   hereinbefore   granted 

(i)  (;ec  unit,  p.  021.  (k)  The  word  tlutl  is  here  a  pronoun. 
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and  I'flcased  uv  intended  so  to  be  with  tlicir  appurtenances  by  fr<;m 
tlirough  under  or  in  trust  for  him  or  them  siiall  and  will  from  time 
to  time  and  at  all  times  hereafter  upon  every  reasonable  request  and 
at  the  cost  and  charges  of  the  said  C.  D.  his  appointees  heirs  and 
assigns  make  do  and  execute  or  cause  or  procure  to  be  made  done 
and  executed  all  and  every  or  any  such  further  and  other  lawful 
and  reasonable  acts  deeds  things  grants  conveyances  and  assurances 
in  the  law  whatsoever  for  further  hotter  more  perfectly  and  effectually 
granting  releasing  conveying  and  assuring  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereinbefore  granted 
and  released  or  intended  so  to  bo  with  their  appurtenances  unto 
the  said  C.  J),  and  his  heirs  to  the  uses  and  in  manner  aforesaid 
antl  according  to  the  true  intent  and  meaning  of  these  i)resents  as 
by  him  the  said  C.  D.  his  appointees  heirs  or  assigns  or  his  or  their 
counsel  in  the  law  shall  or  may  be  reasonably  advised  or  devised 
and  required  [so  that  no  such  further  assurance  or  assurances 
contain  or  imply  any  further  or  any  other  warranty  or  covenant 
than  against  the  jierson  or  persons  who  shall  make  and  execute 
the  same  and  his  her  or  their  heirs  executors  and  administrators' 
acts  and  deeds  only  and  so  that  the  person  or  persons  who  shall  be 
required  to  make  and  execute  any  such  further  assurance  od 
assurances  bo  not  compelled  or  compellable  for  makhig  or  doing 
thereof  to  go  or  travel  from  his  her  or  their  dwelling  or  respective 
dwellings  or  usual  place  or  places  of  abode  or  residence] 
In  witness,  &c. 

On  the  back  is  endorsed  the  attestation  and  further  receipt  as 
follows  : — 

yigned  sealed  and  delivered  by  the  within  named  A.  B.  C.  D.  and 
Y.  Z.  in  the  presence  of 

John  Doe  of  London  Gent. 
Ricluird  Roe  Clerk  to  Mr.  Doe, 
Received  the  day  and  year  first  ■within  written  of  audi 

fromthewithinnamedCD.  the  sum  of  One  Thousand  I  £if,Qn 
Pounds  bemg  the  consideration  within  mentioned  to  J 
be  paid  by  him  to  mc.  ■^ 

(Signed)  A.  \i. 
Witness  John  Doc. 
liichard  Roe. 
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Referred  to,  p.  231. 


The  case  of  Mugglelon  v.  Barnelt  was  shortly  as  follows  [a)  : — 
Edward  Muggleton  purchased  in  1772  certain  copyhold  property, 
held  of  a  manor  in  which  the  custom  was  proved  to  be,  that  the 
land  descended  to  the  youngest  son  of  the  jjcrson  last  seised,  if  he 
had  more  than  one  ;  and  if  no  son,  to  the  daughters  as  parceners  ; 
and  if  no  issue,  then  to  the  youngest  brother  of  the  fcrson  last  seised, 
and  to  the  youngest  son  of  such  youngest  brother.  There  was,  however, 
no  formal  record  upon  the  rolls  of  the  Court  of  the  custom  of  tlic 
manor  with  respect  to  descents,  but  the  custom  was  proved  l)y 
juimcrous  entries  of  admission.  The  purchaser  died  intestate  in 
1812,  leaving  two  granddaughters,  the  only  children  of  his  only 
son.  Mho  died  in  his  lifetime.  One  of  the  granddaughters  died 
intestate  and  unmarried,  and  the  other  died  leaving  an  only  son, 
who  died  in  1854  without  issue,  and  apparently  intestate,  and  who 
was  the  person  last  seised.  On  his  death  the  youngest  sou  of  the 
yoimgest  brother  of  the  purcliaser  brought  an  ejectment,  and  the 
Court  of  Exchequer,  by  two  against  one,  decided  against  iiim.  On 
ajjpeal  this  decision  was  confirmed  by  the  Court  of  the  Exchequer 
Chamber, -by  four  judges  against  three.  But  much  as  the  judges 
differed  amongst  themselves  as  to  the  extent  of  the  custom  amongst 
collaterals,  they  appear  to  have  all  agreed  that  the  Act  to  amend  the 
law  of  inheritance  had  nothing  to  do  with  the  matter.  The  Act, 
liowever,  expressly  extends  to  lands  descendible  according  to  the 
custom  of  borough  English  or  any  other  custom  ;  and  it  enacts  that 
in  every  case  descent  shall  be  traced  from  the  purchaser.  Under 
Ihe  old  law,  seisin  made  the  stock  of  descent.  By  the  new  law,  the 
])urchascr  is  substituted  in  every  case  for  the  person  last  soisetl. 
The  legislature  itself  has  placed  this  interpretation  upon  the  above 
enactment.  A  well-known  statute,  commonly  called  the  Wills 
Act  (b),  enacts,  "  that  it  shall  be  lawful  for  every  person  to  devise 
or  dispose  of  by  his  will,  executed  in  manner  hereinafter  required, 
all  real  estate  which  lie  shall  be  entitled  to,  either  at  law  or  in 
equity,   at  the   time  of  his  death,   uiul   which,   if  not  so  driisnl  or 

{(i)  The    substance     of     these;        p 
()bser\ations  appeared  in  letters 
lo   the  etlitor  of   the   "Jurist"       e. 
newspaper,  4  Jur.  N.  .S.  i'art  2, 

W.U.1'.  45 
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disposed  of,  would  devolve  iipon  the  lieir  at  law  or  cuslomary  heir  of 
him,  or,  if  lie  became  entitled  by  descent,  of  his  ancestor."  Now  the 
old  doctrine  of  possessio  frutris  was  this, — that  if  a  purchaser  died 
(^eised,  leaving  a  son  and  daughter  by  his  first  wife,  and  a  son  by  his 
second  wife,  and  the  eldest  son  entered  as  heir  to  his  father,  the 
possession  of  the  son  made  his  sister  of  the  whole  blood  to  inherit 
as  his  heir,  in  exclusion  of  his  brother  of  the  half-blood  ;  but  if  the 
eldest  son  did  not  enter,  his  brother  of  the  half-blood  was  entitled 
as  licir  to  his  father,  the.  purchaser.  This  doctrine  was  abolished  by 
the  statute.  Descent  in  every  case  is  to  be  traced  from  the  purchaser. 
Let  the  eldest  son  enter,  and  remain  ever  so  long  in  possession,  his 
brother  of  the  half-blood  will  now  ba  entitled,  on  his  decease,  in 
preference  to  his  sister  of  the  whole  blood,  not  as  his  heir,  but  as 
heir  to  his  father  (c). 

Let  us  now  take  the  converse  case  of  a  descent  accordmg  to  the 
custom  of  borough  English,  and  let  the  purchaser  die  intestate 
leaving  a  son  by  his  first  wife,  and  a  son  and  daughter  by  his  second 
wife.  Here  it  is  evident  that  the  youngest  son  has  a  right  to  enter 
as  customary  heir.  He  enters  accordingly,  and  dies  intestate,  and 
without  issue.  Who  is  the  next  heir  since  the  statute  ?  Clearly  the 
brother  of  the  half-blood,  for  he  is  the  customary  heir  of  the  pur- 
chaser. As  the  common  law,  which  is  the  general  custom  of  the 
realm,  was  altered  by  the  statute,  and  a  person  became  entitled  to 
inherit  who  before  had  no  right,  so  the  custom  of  borough  English, 
and  every  other  special  custom,  being  expressly  comprised  in  the 
statute,  is  in  the  same  manner  altered  ;  and  the  stock  of  descent, 
Avhich  was  formerly  the  person  last  seised,  is  now,  in  every  case,  the 
purchaser  and  the  purchaser  onh^ 

Suppose,  therefore,  that  Edward  Muggleton,  the  purchaser,  who 
died  in  1812,  had  left  a  son  by  his  first  wife,  and  a  son  and  daughter 
by  his  second  wife,  and  that  the  youngest  son,  having  entered  as 
customary  heir,  died  intestate  in  1854,— M'ho  ■\\-ould  be  entitled  ? 
Clearly,  the  elder  son,  as  customary  heir,  being  of  the  male  sex,  in 
preference  to  the  daughter.  Before  the  Act  the  sister  of  the  Avhole 
blood  would  have  inherited,  as  customarj^  heir  to  her  j'oungcr 
brother,  and  the  elder  brother,  being  of  the  half-blood  to  the 
person  last  seised,  could  not  have  inherited  at  all ;  but  since  the 
Act  the  descent  is  traced  from  the  purchaser ;  and  the  elder  brother 
would,  accordingly,  be  entitled,  not  as  heir  to  his  half-brother,  but 
as  heir  to  his  father.  The  Act  then  breaks  in  upon  the  custom.  By 
the  custom  before  the  Act  the  land  descended  to  the  sister  of  the 
person  last  seised,  in  default  of  brothers  of  the  whole  blood.  By  the 
Act  the  purchaser  is  substituted  for  the  person  last  seised,  and 
whoever  would  be  entitled  as  heir  to  the  purchaser,  if  he  had  just 

(c)  Sec  Sugdcns  Real  Property       2(37,  2GS  (2nd  cd.). 
Statutes,  pp^  280,  281  (1st  cd.) ; 
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died  «oised,  must  now  be  entitled  as  his  heir,  however  long  ago  his 
decease  may  have  taken  place. 

Let  us  put  another  case  :  .Sujjpose  the  father  of  Edward  Muggle- 
tou,  the  purchasei",  had  been  living  in  1854,  when  his  issue  failed. 
It  is  clear,  that  under  the  Act  the  father  would  have  been  entitled 
to  uiherit,  notwithstanding  the  custom.  Here,  again,  the  custom 
would  have  been  broken  iji  u^wn  by  the  Act,  and  a  jjcrson  would 
have  been  entitled  to  inherit  who  before  was  not. 

(Suppose,  again,  that  the  father  of  Edward  Muggleton  had  been 
tlie  purchaser,  and  that  Edward  Muggleton  was  his  youngest  son, 
and  that  the  estate,  instead  of  bemg  a  fee  simple,  had  been  an 
estate  tail.  Estates  tail,  it  is  well  known,  follow  customary  modes 
of  descent  in  the  same  manner  as  estates  m  fee.  The  purchaser, 
however,  or  donee  in  tail,  is  and  was,  both  under  the  new  law  and 
under  the  old,  the  stock  of  descent.  The  Courts  appear  to  have 
been  satisfied  that  in  lineal  descents  according  to  the  custom  the 
youngest  was  invariably  preferred.  It  is  clear,  therefore,  that,  when 
the  issue  of  Edward  Muggleton  failed  in  1854,  the  land  would  have 
descended  to  the  plaintiff  as  youngest  son  of  the  next  youngest  son 
of  the  purchaser,  although  the  plaintiflE  was  but  the  hrst  cousin 
twice  removed  of  the  person  last  seised. 

'J.'hc  change,  however,  which  tlie  Act  lias  accomplished  is  «im[)ly 
to  assimilate  the  descent  of  estates  in  fee  to  that  of  estates  tail. 
The  purchaser  is  made  the  stock  in  lieu  of  the  person  last  seised. 
It  is  evident,  therefore,  that  ui)on  the  supposition  last  put,  of  the 
father  of  Edward  Muggleton  being  the  purchaser,  although  the 
estate  was  an  estate  in  fee,  the  plaintiff  would  have  been  entitled  as 
customary  heir. 

The  step  from  this  case  to  that  which  actually  occurred  is  very 
easy.  On  failure  of  the  issue  of  the  jmrchaser  (whether  after  his 
decease  or  in  his  lifetime  it  matters  not),  the  heir  to  be  sought  is 
the  heir  of  the  purchaser,  and  not  the  heir  of  the  person  last  seised  ; 
and  if  the  descent  be  governed  by  any  special  custom,  then  the 
customary  heir  of  the  purchaser  must  be  sought  for.  \Vho,  then, 
was  the  customary  heir  of  Edward  Muggleton,  the  purchaser  V  The 
case  in  Muggleton  v.  Barnctl  exj)rcssly  states,  tiiat  tlie  land  tlcscciuls, 
if  no  issue,  to  the  yomigest  son  of  the  youngest  brother  of  the 
person  last  seised,  that  is  of  the  stock  of  descent.  There  is  no 
magic  in  the  phrase  "last  seised."  These  words  were  evidently 
used  in  the  statement  of  the  custom  as  they  would  have  been  used 
before  the  y^ct  in  a  statement  of  the  common  law.  It  would  have 
been  said  that  the  land  descends,  for  want  of  issue,  to  the  eklest 
son  of  the  eldest  brother  of  the  i)erson  last  seised.  It  would  iiavo 
been  taken  for  granted  that  everybody  knew  that  seisin  made  the 
stock.  The  law,  however,  is  now  altered  in  this  respect.  The 
purchaser    only    is    the    stock.      If    Edward    Muggleton    had    died 


707 


708  APPENDIX. 

witlioul  leaving  issue,  tlic  i)lainti£E  clearly  would  have  been 
entitled.  His  issue  fails  after  his  decease  ;  but  so  long  as  lie  is  the 
stock,  the  same  person  under  the  same  custom  must  of  necessity  be 
his  heir. 

It  was  expressly  stated  in  the  case,  that  there  was  no  formal 
record  with  respect  to  descents.  This  is  important,  as  showing 
that  the  person  last  seised  was  mentioned  in  the  statement  of  the 
custom  simply  in  accordance  with  the  ordinary  rule  of  law,  that  the 
person  last  seised  was  the  stock  of  descent  prior  to  the  Act.  If, 
however,  there  had  been  such  a  formal  record,  still  Edward  Muggle- 
ton,  the  purchaser,  died  seised.  If  he  had  not  died  seised,  it  might 
be  said,  according  to  the  strict  construction  placed  upon  the  records 
of  customary  descent,  that  the  custom  did  not  apply,  and  that  his 
heir  according  to  the  common  law  was  entitled  {d).  But  in  the 
present  case  the  custom  is  expressly  stated  to  be  gathered  from 
admissions  only  ;  and  so  long  as  the  j)erson  last  seised  was  by  law 
the  stock  of  descent,  it  is  evident  that  a  statement  of  the  custom 
as  applying  to  the  person  last  seised,  was  merely  a  statement  with 
reference  to  the  stock  of  descent  as  then  existmg.  The  Act  alters 
the  stock  of  descent,  and  so  far  alters  the  custom.  It  substitutes 
the  imrchaser  for  the  person  last  seised,  whatever  may  be  the 
custom  as  to  descents.  It  follows,  therefore,  that  the  plaintiff  in 
Muggldoii  v.  Barnett,  being  the  customary  heir  of  the  purchaser, 
Avas  entitled  to  recover. 

yince  these  observations  were  Avrittcn,  the  following  remarks 
have  been  made  by  Lord  St.  Leonards  on  the  case  of  Muygleton  v. 
Barnett : — "  In  the  result,  the  Exchequer  and  Exchequer  Chamber, 
with  much  diversity  of  opinion  as  to  the  extent  of  the  custom, 
decided  the  case  against  the  claimant,  who  claimed  as  heir  by  the 
custom  to  the  last  purchaser,  wlxich  he  was ;  because  he  was  not 
heir  by  the  custom  to  the  'person  last  seised-  And  yet  the  Act 
extends  to  all  customary  tenures,  and  alters  the  descent  in  all  such 
cases  as  Avell  as  ii.  descents  by  the  common  law,  by  substituting  the 
last  i)urchascr  as  the  stock  from  whom  the  descent  is  to  be  traced 
for  the  person  last  seised.  The  Court,  perhaps,  hardly  explained 
the  grounds  upon  which  they  held  the  statute  not  to  apply  to  this 
case  "  (e). 

{d)  Payne  v.  Barker,  0.  Bridg.  (e)  Lord  St.  Leonard's    Essay 

18  ;    Rider  v.   Wood,  1  K.  <fc  J.       on  the  Real  Projrerty  Statutes, 
644.  p.  271  (2nd  ed.). 
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Referred  to,  p.  313,  n.  {n). 


Oisr  the  decease  of  a  woman  entitled  by  descent  to  an  estate  in 
fee  simple,  Is  her  husband,  having  had  issue  by  her,  entitled,  according 
to  the  present  law,  to  an  estate  for  life,  by  the  curtesy  of  England, 
in  the  whole  or  any  part  of  her  share  ?  (a). 

In  order  to  answer  this  question  satisfactorily,  it  will  be  neces- 
sary, first,  to  examine  into  the  principles  of  the  ancient  law,  and 
then  to  apply  those  principles,  when  ascertained,  to  the  law  as  at 
present  existing.  Unfortunately  the  authorities  whence  the  prin- 
ciples of  the  old  law  ought  to  be  derived  do  not  appear  to  be  quite 
consistent  with  one  another ;  and  the  consequence  is,  that  some 
inicertainty  seems  unavoidably  to  hang  over  the  question  above 
propounded.  Let  us,  however,  weigh  carefully  the  opposing 
authorities,  and  endeavour  to  ascertain  on  which  side  the  scale 
preponderates. 

Littleton,  "  not  the  name  of  the  author  only,  but  of  the  law 
itself,"  thus  defines  curtesy  :  "  Tenant  by  the  curtesie  of  England 
is  where  a  man  taketh  a  wife  seised  in  fee  simple  or  in  fee  tail 
general,  or  seised  as  heir  in  tail  especial,  and  hath  issue  by  the  same 
wife,  male  or  female,  born  alive,  albeit  the  issue  after  dieth  or 
liveth,  yet  if  the  wife  dies,  the  husband  shall  liold  the  land  during 
his  life  by  the  law  of  England.  And  he  is  called  tenant  by  the 
curtesie  of  England,  because  this  is  used  in  no  other  realme,  but  in 
England  only  "  (6).  And,  in  a  subsequent  section,  he  adds,  "  Memo- 
randum, that  in  every  case  where  a  man  taketh  a  wife  seised  of 
such  an  estate  of  tenements,  &c.,  as  the  issue  which  he  hath  by 
his  wife  may  by  possibility  inherit  the  same  tenements  of  such  an 
estate  as  the  wife  hath,  as  heir  to  the  wife  ;  in  this  case,  after  the 
decease  of  the  wife,  he  .shall  have  the  same  tenements  by  the  curtesie 
of  England,  hut  otherwise  not "  (c).  "  ilemorandum,"  .says  Lord 
Coke,  in  his  Commentary  (rf),  "this  word  doth  ever  betoki'U  .snme 

(«)  The  substance  of  the  fol-  (h)  Litt.  s.  35. 

lowing     observations     appeared  (r)  Litt.  s.  .')2. 

in  the  "Jurist"  newspaper  for  (d)  Co.  Litt.  Id  m. 
March  14,  184G. 
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excellent  point  of  learning."  Again.  "  As  hfir  to  (ha  rvife.  This 
doth  imply  a  secret  of  law  ;  for,  except  the  wife  be  actually  seised, 
the  heir  shall  not  (as  hath  been  said)  make  himself  heir  to  the  wife  ; 
and  this  is  the  reason,  that  a  man  shall  not  be  tenant  by  the  cnrtesie 
of  a  seisin  in  law."  Here  we  find  it  asserted  by  Littleton  that  the 
luisband  shall  not  be  tenant  by  the  curtesy,  unless  he  has  had  issue 
by  his  wife  capable  of  inheriting  the  land  as  her  heir  ;  and  this  is 
explained  by  Lord  Coke  to  be  such  issue  as  would  have  traced  their 
descent  from  the  wife,  as  the  stock  of  descent,  according  to  the 
maxim,  ''  Seisina  facit  stipiiem.'^  Unless  an  actual  seisin  had  been 
obtained  by  the  wife,  she  could  not  have  been  the  stock  of  descent  ; 
for  the  descent  of  a  fee  simple  was  traced  from  the  person  last  actually 
.seised;  "and  this  is  the  reason,"  says  Lord  Coke,  "that  a  man 
shall  not  be  tenant  by  the  curtesy  of  a  mere  seisin  in  law."  The 
.same  rule,  with  the  same  reason  for  it,  will  also  be  found  in  Paine's 
case  {e),  where  it  is  said,  "And  when  Littleton  saith,  as  heir  to  the 
wife,  these  words  are  very  material  ;  for  that  is  the  true  reason  that 
a  man  shall  not  be  tenant  b}'  the  curtesy  of  a  seisin  in  law  ;  for,  in 
such  case,  the  issue  ought  to  make  himself  heir  to  him  who  was 
last  actuallv  seised."  The  same  doctrine  again  appears  in  Black- 
stone  (/).  "And  this  seems  to  be  the  principal  reason  why  the 
husband  cannot  be  tenant  by  the  curtesy  of  any  lands  of  which  the 
wife  was  not  actually  seised  ;  because,  in  order  to  entitle  himself 
to  such  estate,  he  must  have  begotten  issue  that  may  be  heir  to 
the  wife  ;  but  no  one,  by  the  standing  rule  of  law,  can  be  heir  to  the 
ancestor  of  any  land,  whereof  the  ancestor  was  not  actually  seised  ; 
and,  therefore,  as  the  husband  had  never  begotten,  any  issue  that 
can  be  heir  to  those  lands,  he  shall  not  be  tenant  of  them  by  the 
curtesy.  And  hence,"  continues  Blackstone  in  his  usual  laudatory 
strain,  "  we  may  observe,  with  how  much  nicety  and  consideration 
the  old  rules  of  law  were  framed,  and  how  closely  they  are  connected 
and  interwoven  together,  supporting,  illustrating  and  demonstrating 
one  another."  Here  we  have,  indeed,  a  formidable  array  of  authorities, 
all  to  the  point,  that,  in  order  to  entitle  the  husband  to  his  curtesy, 
his  wife  must  have  been  the  stock  from  whom  the  descent  .should 
have  been  traced  to  her  issue  ;  for  the  principal  and  true  reason  that 
there  could  not  be  any  curtesy  of  a  seisin  in  law  is  stated  to  lie,  that 
the  issue  could  not,  in  such  a  case,  make  himself  heir  to  the  wife, 
because  his  descent  was  then  required  to  be  traced  from  the  person 
last  actually  seised. 

Let  us,  then,  endeavour  to  apply  this  principle  to  the  present 
law.  The  Act  for  the  amendment  of  the  law  of  inheritance  (g) 
enacts  {7i),  that  in  every  case  descent  shall  be  traced  from  the 
purchaser.  On  the  decease  of  a  woman  entitled  by  descent,  the 
descent   of   her   share    is,    therefore,   to   be  now  traced,   not  from 

(e)  8  Rep.  36  a.  {(/)  3  &  4  Will.  IV.  c.  lOfi. 

(/)  2  Black.  Comm.  128.  (h)  Sect.  2. 


APPENDIX. 

herself,  but  from  her  ancestor,  the  purchaser  from  whom  she  inheriterl. 
With  respect  to  the  person  to  become  entitled,  as  heir  to  the  inir- 
chaser  on  this  descent,  if  the  woman  be  a  coparcener,  the  qnestion 
arose  which  has  already  been  mentioned  (i),  whether  the  surviving 
sister  equally  with  the  issue  of  the  deceased,  or  whether  such  issue 
solely,  are  now  entitled  to  inherit  ?  And  the  conclusion  at  which 
the  Courts  have  arrived  is,  that  the  issue  alone  succeed  to  their 
mother's  share.  But,  whether  this  were  so  or  not,  nothing  is  clearer 
than  that,  on  the  decease  of  a  woman  entitled  by  descent,  the 
persons  who  next  inherit  take  as  heir  to  the  purchaser,  and  not  to 
her  ;  for,  from  the  purchaser  alone  can  descent  now  be  traced  ;  and 
the  mere  circumstance  of  having  obtained  an  actual  seisin  does  not 
now  make  the  heir  the  stock  of  descent.  How,  then,  can  her 
husband  be  entitled  to  hold  her  lands  as  tenant  by  the  curtesy  ? 
If  tenancy  by  the  curtesy  was  allowed  of  those  lands  only  of  which 
the  wife  had  obtained  actual  seisin,  because  it  was  a  necessary  con. 
dition  of  curtesy  that  the  wife  should  be  the  stock  of  descent,  and 
because  an  actual  seisin  alone  made  the  wife  the  stock  of  descent^ 
how  can  the  husband  obtain  his  curtesy  in  any  case  where  the  stock 
of  descent  is  confessedly  not  the  wife,  but  the  wife's  ancestor  ? 
Amongst  all  the  recent  alterations  of  the  law,  the  doctrine  of 
curtesy  has  been  left  imtouched  :  there  seems,  therefore,  to  be  no 
means  of  determining  any  question  respecting  it,  but  by  applying 
the  old  principles  to  the  new  enactments,  by  wliich,  indirectly,  it 
may  be  affected.  So  far,  then,  as  at  present  appears,  it  seems  a  fair 
and  proper  deduction  fi'om  the  authorities,  that,  whenever  a  woman 
has  become  entitled  to  lands  by  descent,  her  husband  cannot  claim 
his  curtesy,  because  the  descent  of  such  lands,  on  her  decease,  is  nob 
to  be  traced  from  her. 

But,  by  carrying  our  investigations  a  little  further,  we  may  bo 
disposed  to  doubt,  if  not  to  deny,  that  such  is  the  law  ;  not  that  the 
conclusion  dra\\ii  is  unwarranted  by  the  authorities,  but  the  autlio- 
rities  themselves  may,  perhaps,  be  found  to  be  erroneous.  Let  us 
now  compare  the  law  of  curtesy  of  an  estate  tail  with  tlie  law  of 
curtesy  of  an  estate  in  fee  simple. 

In  the  section  of  Littleton,  which  we  have  already  quoted  (k),  it  is 
laid  down,  that,  if  a  man  taketh  a  wife  seised  as  heir  in  tail  especial, 
and  hath  issue  by  her,  born  alive,  he  shall,  on  her  decease,  be  tenant 
by  the  curtesy.  And  on  this  Lord  Coke  makes  the  following  com- 
mentary :  "  And  here  Littleton  intendcth  a  seisin  in  deed,  if  it  may 
be  attained  unto.  As  if  a  man  dicth  seised  of  lands  in  fee  simple  or 
fee  tail  general,  and  these  lands  descend  to  his  daughter,  and  slio 
taketh  a  husband  and  hath  issue,  and  dieth  before  anij  entry,  the 
husband  shall  not  be  tenant  by  the  curtesy,  and  yet,  in  this  case,  sl>e 
had  a  seisin  in  law  ;    but,  if  she  or  In  i  liusband  had,  during  Ikt  life, 

(/)   Anir.  ]).  2)0.  (/.)   S.-cf.  :»."». 
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ontcrod,  ho  should  have  boon  tonanfc  by  the  curtef5y  "  (l).  Now,  it  is 
well  known  that  the  descent  of  an  estate  tail  is  always  traced  from 
the  purchaser  or  original  donee  in  tail.  The  actual  seisin  which  might 
be  obtained  by  the  heir  to  an  estate  tail  never  made  him  the  stock  of 
descent.  The  maxim  was  "  Possessio  fratris  (h  fendo  simplici  facit 
sororem  esse  hoeredem."  Where,  therefore,  a  woman  who  had  been 
seised  as  heir  or  coparcener  in  tail  died,  leaving  issue,  such  issue  made 
themselves  heir  not  to  her,  but  to  her  ancestor,  the  purchaser  or 
donee  ;  and  whether  the  mother  did  or  did  not  obtain  actual  seisin 
was,  in  this  respect,  totally  immaterial.  When  actual  seisin  was 
obtained,  the  issue  still  made  themselves  heir  to  the  purchaser  only, 
and  yet  the  husband  was  entitled  to  his  curtesy.  When  actual  seisin 
was  not  obtained,  the  issue  were  heirs  to  the  purchaser  as  before  ; 
but  the  husband  lost  his  curtesy.  In  the  case  of  an  estate  tail, 
therefore,  it  is  quite  clear  that  the  question  of  curtesy  or  no  curtesy 
depended  entirely  on  the  husband's  obtaining  for  his  wife  an  actual 
seisin,  and  had  nothing  to  do  with  the  circumstance  of  the  wife's 
being  or  not  being  the  stock  of  descent.  The  reason,  therefore,  before 
mentioned  given  by  Lord  Coke,  and  repeated  by  Blackstone,  cannot 
apply  to  an  estate  tail.  An  actual  seisin  could  not  have  been  required 
in  order  to  make  the  wife  the  stock  of  descent,  because  the  descent 
coiild  not,  under  any  circumstances,  be  traced  from  her,  but  must 
have  been  traced  from  the  original  donee  to  the  heir  of  his  body 
per  formam  doni. 

Again,  if  we  look  to  the  law  respecting  curtesy  in  incorporeal 
hereditaments,  we  shall  find  that  the  reason  above  given  is  in- 
applicable ;  for  the  husband,  on  having  issue  born,  was  entitled  to 
his  curtesy  out  of  an  advowson  and  a  rent,  although  no  actual 
seisin  had  been  obtained,  in  the  wife's  hfetime,  by  receipt  of  the  rent 
or  presentation  to  the  advowson  (m).  And  yet,  in  order  to  make  the 
wife  the  stock  of  descent  as  to  such  hereditaments,  it  was  necessary 
that  an  actual  seisin  should  be  obtained  by  her  {)>■).  The  husband, 
therefore,  was  entitled  to  his  curtesy  where  the  descent  to  the  issue 
was  traced  from  the  ancestor  of  his  wife,  as  well  as  where  traced 
from  the  wife  herself.  In  this  case,  also,  the  right  of  curtesy  was 
accordingly  independent  of  the  wife's  being  or  not  being  the  stock 
from  which  the  descent  was  to  be  traced. 

We  are  driven,  therefore,  to  search  for  another  and  more  satis- 
factory reason  why  an  actual  seisin  should  have  been  required  to  be 
obtained  by  the  wife,  in  order  to  entitle  her  husband  to  his  curtesy 
out  of  her  lands  ;  and  such  a  reason  is  furnished  by  Lord  Coke  him- 
self, and  also  by  Blackstone.  Lord  Coke  says  (o),  "  Where  lands  or 
tenements  descend  to  the  husband,  before  entry  he  hath  but  a  seisin 

(l)  Co.  Litt.  29  a.  (n)  Ibid.  GO  (G7,  4th  od.). 

(to)  Watk.   Beseents,    30   (47.  (o)  Co.  Litt.  31  a. 

4th  ed.). 
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in  law,  and  yet  the  wife  sliall  l)o  eiulnwed,  all)eifc  it  he.  not  reduced 
to  an  actual  possession,  for  it  lieth  not  in  the  jiower  oi:  the  Avife  to 
bring  it  to  an  actual  seisin,  «<?  the  husband  may  do  of  his  wife's  land 
nihen  he  is  to  he  tenant  hi/  curtesy,  which  is  worthy  the  observation." 
It  would  seem  from  this,  therefore,  that  the  reason  why  an  actual 
seisin  was  required  to  entitle  the  husband  to  his  curtesy  was,  that 
his  wife  may  not  suffer  by  liis  neglect  to  take  possession  of  her 
lands  ;  and,  in  order  to  induce  him  to  do  so,  the  law  allowed  him 
curtesy  of  all  lands  of  which  an  actual  seisin  had  been  obtained, 
but  refused  him  his  curtesy  out  of  such  lands  as  he  had  taken  no 
pains  to  obtain  possession  of.  This  reason  is  also  adopted  by  Blaok- 
stone  from  Coke  :  "  A  seisin  in  law  of  the  husband  will  be  as  effectual 
as  a  seisin  in  deed,  in  order  to  render  the  wife  dowable  ;  for  it  is  not 
in  the  wife's  power  to  bring  the  husband's  title  to  an  actual  seisin, 
as  it  is  in  the  husband's  power  to  do  with  regard  to  the  wife's  lands  ; 
which  is  one  reason  lohy  he  slmll  not  he  tenant  by  the  curtesy  hut  of 
such  lands  whereof  the  ivlfe,  or  he  himself,  in  her  right,  was  actually 
seised  in  deed  "  (p).  The  more  we  investigate  the  rules  and  principles 
of  the  ancient  law,  the  greater  will  appear  the  pro])ability  that  this 
reason  was  indeed  the  true  one.  In  the  troublous  time  of  old,  an 
actual  seisin  was  not  always  easily  acquired.  The  doctrine  of  con- 
tinual claim  shows  that  peril  was  not  imfrequently  incurred  in 
entering  on  lands  for  the  sake  of  asserting  a  title  ;  for,  in  order  to 
obtain  an  actual  seisin,  any  person  entitled  if  unable  to  approacli 
the  premises,  was  bound  to  come  as  near  as  he  dare  {q).  And  "  it  is 
to  be  observed,"  says  Lord  Coke,  "  that  eveiy  doubt  or  fear  is  not 
sufficient,  for  it  must  concern  the  safety  of  the  person  of  a  man, 
and  not  his  houses  or  goods  ;  for  if  he  fear  the  bunding  of  his  houses 
or  the  taking  away  or  spoiling  his  goods,  this  is  not  sufficient  "  (r). 
'.I'hat  actual  seisin  should  be  obtained  was  obviously  most  desirable, 
and  nothing  could  be  more  natural  or  reasonable  than  that  tlie 
husband  should  have  no  curtesy  where  he  had  failed  to  obtain  it. 
Perkins  seems  to  think  that  this  was  tlie  reason  of  the  rule  ;  for  in 
his  Profitable  Book  he  answers  an  objection  to  it,  founded  on  an 
extreme  ca.se.  "  But  if  possession  in  law  of  lands  or  tenements  in 
fee  descend  unto  a  married  woman,  which  lands  are  in  the  coimty  of 
York,  and  the  husband  and  his  wife  are  dwelling  in  the  county  of 
Essex,  and  the  wife  dicth  within  one  day  after  the  descent,  so  a.s 
the  husband  could  not  enter  during  the  coverture,  for  the  .shortness 
of  the  time,  yet  he  shall  not  be  tenant  by  the  curtesy,  &c.  ;  and  yet, 
according  to  common  pretence,  there  is  no  default  in  the  husband. 
But  it  may  be  said  that  the  husband  of  the  woman,  before  the  deatli 
of  the  ancestor  of  the  woman,  nnght  liave  spoken  imto  a  man 
dwelling  near  unto  the  place  where  the  laiuls  lay,  to  enter  for  the 
woman,  as  in  her  right,  immediately  after  the  death  of  her  ancestor." 
&c.  (s).     This  reason   for  tlic  r\ile   is  also  quite  coiisisteni    willi    fht^ 

(p)  2  Black.  Comm.  l:?).  (r)  Co.  Litt.  2r>:\  h. 

(q)  Litt.  ss.  41!),  421.  (./)  Perk.  470. 
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circumstance  that  the  husband  was  entitled  to  liis  curtesy  out  of 
incorporeal  hereditaments,  notwithstanding  his  failure  to  ol)taia  an 
actual  seisin.  For  if  the  advowson  were  not  void,  or  the  rent  did 
not  become  payable  during  the  wife's  life,  it  was  obviously  im- 
possible for  the  husband  to  present  to  the  one  or  receive  the  other  ; 
and  it  would  have  been  unreasonable  that  he  should  suffer  for  not 
doing  an  impossibility,  the  maxim  being  "  impotentia  excusat  legem." 
This  is  the  reason,  indeed,  usually  given  to  explain  this  circumstance ; 
and  it  will  be  found  both  in  Lord  Coke  (/)  and  Blackstone  («).  This 
reason,  however,  is  plainly  at  variance  with  that  mentioned  in  the 
former  part  of  this  paper,  and  adduced  by  them  to  explain  the 
necessity  of  an  actual  seisin,  in  order  to  entitle  the  husband  to  his 
curtesy  out  of  lands  in  fee  simple. 

There  still  remains,  however,  the  section  of  Littleton,  to  which  we 
have  before  referred  (z),  as  an  apparent  authority  on  the  other  side. 
Littleton  expressly  says,  that  when  the  issue  may,  by  possibihty, 
inherit,  of  such  an  estate  as  the  wife  hath,  as  heir  to  the  wife,  the 
husband  shall  have  his  curtesy,  but  otherwise  not ;  and  we  have  seen 
that,  according  to  Lord  Coke's  interpretation,  to  inherit  as  heir  to  the 
wife,  means  here  to  inherit //'oyw  the  wife  as  the  stock  of  descent.  But 
the  legitimate  mode  of  interpreting  an  author  certainly  is  to  attend 
to  the  context,  and  to  notice  in  what  sense  he  himself  uses  the  phrase 
in  question  on  other  occasions.  If  now  we  tuni  to  the  very  next 
section  of  Littleton,  we  shall  find  the  very  same  phrase  made  use  of 
in  a  manner  which  clearly  shows  that  Littleton  did  not  mean,  by 
inheriting  as  heir  to  a  person,  inheritmg  from  that  person  as  the  stock 
of  descent.  For,  after  having  thus  laid  dowai  the  law  as  to  ciirtesy, 
Littleton  continues  :  ' '  And,  also,  in  every  case  where  a  woman  taketh 
a  husband  seised  of  such  an  estate  in  tenements,  &c.,  so  as,  by  possi- 
bility, it  may  happen  that  the  wife  may  have  issue  by  her  husband, 
and  that  the  same  issue  may,  by  possibility,  inherit  the  same  tene- 
ments of  svch  an  estate  as  the  husband  hath,  as  heir  to  the  husband, 
of  such  tenements  she  shall  have  her  dower,  and  otherwise  not  "  (y). 
Now,  nothing  is  clearer  than  that  a  w^fe  was  entitled  to  dower  out  of 
the  lands  of  which  her  hiisband  had  only  seisin  in  law  (2)  ;  and  nothing, 
also,  is  clearer  than  that  a  seisin  in  law  only  was  insufficient  to  make 
the  husband  the  stock  of  descent :  for,  for  this  i3urpose,  an  actual 
seisin  was  requisite,  according  to  the  rule  "seisina  facit  stipitem." 
In  this  case,  therefore,  it  is  obvious  that  Littleton  could  not  mean  to 
say  that  the  husband  must  have  been  made  the  stock  of  descent,  by 
virtue  of  having  obtained  an  actual  seisin  ;  for  that  would  have  been 
to  contradict  the  plainest  rules  of  law.  ^Miat,  then,  was  his  meaning  ? 
The  subsequent  part  of  the  same  section  afifords  an  explanation  : 
"  For,  if  tenements  be  given  to  a  man  and  to  the  heirs  which  he  shall 


n2    (42, 
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beget  of  the  body  of  his  wife,  in  this  ease  the  wife  hatii  nothing  in 
the  tenements,  and  the  husband  hath  an  estate  tail  as  donee  in  special 
tail.  Yet,  if  the  husband  die  without  issue,  the  same  wife  shall  bo 
endowed  of  the  same  tenements,  because  the  issue,  which  she  by 
possibility  might  have  had  by  the  same  husband,  might  have  inherited 
the  same  tenements.  But,  if  the  wife  dieth  leaving  her  husband,  and 
after  the  husband  taketh  another  wife  and  dieth,  his  second  wife 
shall  not  be  endowed  in  this  case,  for  the  reason  aforesaid."  This 
example  shows  what  was  Littleton's  true  meaning.  He  was  not 
thinking,  either  in  this  section  or  the  one  next  before  it,  of  the 
husband  or  wife  being  the  stock  of  descent,  instead  of  some  earlier 
ancestor.  He  was  laying  down  a  general  rule,  applicable  to  dower  as 
well  as  to  curtesy  ;  namely,  that  if  the  issue  that  might  have  been 
bom  in  the  one  case,  or  that  were  bom  in  the  other,  of  the  surviving 
parent,  could  not,  by  possibility,  inherit  the  estate  of  their  deceased 
parent,  by  right  of  representation  of  such  parent,  then  the  surviving 
parent  was  not  entitled  to  dower  in  the  one  case,  or  to  curtesj-  in  the 
other.  It  IS  plain  that,  in  the  example  just  adduced,  the  issue  of 
the  husband  by  his  second  marriage  could  not  possibly  inherit  his 
estate,  which  was  given  to  him  and  the  heirs  of  his  body  by  his  first 
wife  ;  the  second  wife,  therefore,  was  excluded  from  dower  out  of 
this  estate.  And,  in  the  parallel  case  of  a  gift  to  a  woman  and  the 
heirs  of  her  body  by  her  first  husband,  it  is  indisputable  that,  for  a 
precisely  similar  reason,  her  second  husband  could  not  claim  his 
curtesy  on  having  issue  by  her  ;  for  such  issue  could  not  possibly 
inherit  their  mother's  estate.  All  that  Littleton  then  intended  to 
state  with  respect  to  curtesy,  was  the  rule  laid  down  by  the  Statute 
De  Donis  (a),  which  provides  that,  where  any  person  gives  lands  to 
a  man  and  his  wife  and  the  heirs  of  their  bodies,  or  where  any  person 
gives  land  in  frankmarriage,  the  second  husband  of  any  such  woman 
shall  not  have  anything  in  the  land  so  given,  after  the  death  of  his 
wife,  by  the  law  of  England,  nor  shall  the  issue  of  the  second 
husband  and  wife  succeed  in  the  inheritance  (6).  When  the  two 
sections  of  Littleton  are  read  consecutively,  without  the  introduction 
of  Lord  Coke's  commentary,  their  meaning  is  apparent ;  and  the 
intervening  commentary  not  only  puts  the  reader  on  the  wrong  clue 
but  hinders  the  recovery  of  iho.  ri.nht  one,  by  rcMnuviiiL:  to  a  distance 
the  explanatory  context. 

Having  at  length  arrived  at  the  Irui'  priiiri])lcs  i.f  llic  nld  law.  tlie 
application  of  them  to  the  state  of  circumstances  ])roducfd  by  the 
new  law  of  inheritance  will  be  very  easy.  A  coparcener  dies  leaving 
a  husl)and  who  has  had  issue  by  her,  and  leaving  one  or  more  sisters 
surviving  her.  The  descent  of  her  share  is  now  traced  from  their 
common  parent,  the  purchaser.  But,  in  tracing  this  descent,  we  have 
.seen  (c)  that  the  issue  of  the  deceased  C()])arccner  would  inherit  lier 
entire  share  iiy  rcju'esenlatioii  nf  lur.      Aii<l  (lie  coiulilion  wliicli  will 

in)  13  Edw.  L  c.  1.  of  England  ((').  I. 

(h)  See  Bae.  Abr.  (i(.  Curtesy  (o)  Aiilr,  y.  240. 
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nilidc  licr  lni,s]),an(l  to  curtesy  out  of  her  share  appears  to  l)c,  that 
Ill's  issue  might  possibly  inherit  the  estate  by  right  of  representation 
of  their  deceased  mother.  Tliis  condition,  therefore,  is  obviously 
fulfilled,  and  our  conclusion  consequently  is,  that  the  husband  of  a 
deceased  coparcener,  who  has  had  issue  by  her,  is  entitled  to  curtesy 
out  of  the  whole  of  her  share.  But  in. order  to  arrive  at  this  con- 
clusion, it  seems  that  we  must  admit,  first,  that  Lord  Coke  has 
endeavoured  to  support  the  law  by  one  reason  too  many  ;  and 
secondly  that  one  laudatory  flourish  of  Blackstfme  has  been  made 
■without  occasion. 
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The  Manor  uf.  A  General  Court  Earon  of  John  I'Vecniau  Esi£. 
Fairfield  in      Lord  of  the  said  Manor  holdcu  in  and  for  the  said 

the  County  of  [Manor  on  the  1st  day  of  January  in  the  tliird  year 
Middlesex,  'of  the  reign  of  our  Sovereign  Lady  Queen  Victoria 
by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen  Defender  of  the  Faith  and  in  the  year  of  our  Lord 
1840     Before  John  Doe  Steward  of  the  said  IManor. 

At  this  Court  comes  A.  B.  one  of  the  customary  tenants  of  this  Considcra- 
manor  and  in  consideration  of  the  sum  of  £1000  of  lawful  money  of  tion. 
Great  Britain  to  him  m  hand  well  and  truly  paid  by  C.  D.  of  Lineohi's  Surrender, 
lim  in  the  comity  of  Middlesex  Esq.  in  open  Court  surrenders  into 
the  hands  of  the  lord  of  this  manor  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod  according  to  the  custom  of  this  manor 
All  that  messuage  &c.  [here  describe  t/ie  preinises]  with  their  appur-  i'aixcls. 
tenances  (and  to  Avhich  same  premises  the  said  A.  B.  was  admitted 
at  the  general  Court  holden  for  this  manor  on  the  12th  day  of  October 
1838)     And  the  reversion  and  reversions  remamdcr  and  remainders 
rents  issues  and  jn'ofits  thereof   And  all  the  estate  right  title  interest  Estate, 
trust  benefit  property  claim  and  demand  whatsoever  of  the  said  A.  B. 
in  to  or  out  of  the  same  premises  and  every  part  thereof.     To  the  use 
of  the  said  C.  D.  his  heirs  and  assigns  for  ever  according  to  the  custom 
of  this  manor. 

Now  at  this  Court  comes  tlie  said  C.  D.  and  prays  to  be  adinittetl  A(.linittancc. 
to  all  and  singular  the  said  customary  or  copyhold  hereditaments  and 
premises  so  surrendered  to  his  use  at  this  Court  as  aforesaid  to  wlium 
the  lord  of  this  manor  by  the  said  steward  grants  seisin  thereof  by  the 
rod  To  HAVE  AND  TO  HOLD  the  said  messuage  hereditaments  and  Habendum. 
premises  with  tiieir  appurtenances  luito  the  saiil  C.  D.  and  his  heirs 
to  be  holden  of  the  lord  by  copy  of  C<jurt  roll  at  the  will  of  the  lord 
according  to  the  custom  in  tliis  manor  by  fealty  suit  of  court  and  the 
ancient  annual  rent  or  rents  and  other  duties  and  services  thereof  ilue 
and  of  right  accustomed  And  so  (saving  the  right  of  the  lord)  the 
said  C.  D.  is  admitted  tenant  thereof  and  pays  to  tlic  lord  on  sucli 
his  admittance  a  iini->  certain  of  £50  and  his  fealty  is  respitcil.  Fine  i"50. 

(Signed)  John  Doc  Steward. 
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Abaxdo>'mekt,  evidence  uf,  GUI. 

Abeyance  of  inheritance,  304. 

Abolition  of  military  tenures,  20,  27 

Absolute  title,  registration  with,  051 — 054,  057. 
of  leaseholds,  059. 

Abstkact  of  title,  vendor  bound  to  furnish,  (iUl. 
verification  of,  005. 
on  application  for  registration,  05 1 . 
length  of  time  to  be  covered  by,  OOli,  tJU7. 

Accumulation,  restriction  on,  415,  410. 

during  minority  of  infant,  048  and  n. 

xVcKNOWLEDtJMENT  of  deeds  by  married  women,  315,  321,    1U3,  5U2, 
017. 
of  title,  570,  593,  598 

of  right  to  production  of  documents,  Oil — 010. 
stamp  on,  ()15  n. 

Action.^,  real  and  personal,  23  and  n.,  24,  430. 

for  recovery  of  possession,  17,  18,  45  and  u.,  01  n.,  05  and  n., 
170  n.,  592. 
by  landlord,  343. 
by  copyholder,  27,  409 — ^171. 
by  mortgagor,  509,  570. 
limitation  of,  592  sq. — Sec  Li.mitation. 
by  trustee  on  behalf  of  cestui  que  tru-^t,  189. 

AuMiNLSTKATioN,  letters  of,  22.3. 

Al).MlN  ISTK ATOK,  222 — 224. 

appointed  in  ignorance  of  will,  220  n. 

descent  to,  222,  225,  228. — -Vud  sec  l'J.\ECtT<ii:. 

of  convict's  estate,  305. 

xVu.MiTTANCE  to  copyliolds,  492,  490. 
fines  on,  409. 

of  appointee  of  trustee  in  bankruptcy,  4Sl. 
of  heir,  485. 
of  joint  tenant,  488. 
out  of  the  numor,  490. 
of  ilevisee,  497. 

of  infants,  manied  women,  and  luiiatie-^,  49S. 
of  tenant  for  life  under  a  settlenieul,  502. 
of  ])urchaser  from  executor,  503. 
of  mortgagee,  578. 
examj)lc  of,  717. 
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ADViiKTJSJiMJiNT  of  application  for  registration  of  title,  052. 

Advowson  appendant,  431,  449 — 455. 
in  gross,  431,  449,  451. 
of  rectories,  450^-452. 
agreements  for  resignation,  450. 
stamp  on  appointment  to,  450  n. 
conveyance  of,  452,  454. 
of  vicarages,  452. 
devolution  of,  454. 

limitation  of  actions  and  suits  for,  597. 
length  of  title  to,  606. 
curtesy  of,  712. 

Ai'FiDAViT  of  intestacy,  registration  of,  265. 

Agreements. — See  Contract. 
stamps  on,  191  n. 
for  resignation  of  benefice,  450. 
for  lease,  123  n.,  187,  399,  513,  514. 

proof  of  title  on,  611. 

in  registered  land,  678. 

stamps  on,  515,  n. 

by  mortgagor,  568. 

Agricultural  holdings,  notice  to  quit  required  fur,  511. 

covenants  as  to  cultivation  of,  520  and  n. 
condition  of  forfeiture  on  bankruptcy,  527. 
compensation   for    improvements,    and    in 

respect  of  damage  done  by  game,  542 — 544, 

567  n. 
charges  on,  search  for,  618. 

Agriculture  and  Fisheries,  Board  of,  143  and  n.,  233,  446,  490,  544. 

Aids,  47,  51,  55. 

due  from  tenant  in  tail,  110. 

AuEN,  300,  306,  307,  and  nn. 

Alienation,  power  of,  inherent  in  ownership.  82,  83,  347,  360. 
exceptions  to,  76—78,  84,  308,  324. 
of  real  estate,  27,  38,  39,  66—76,  347,  374,  396.— Sec 

Fee  Simple,  &c. 
involuntary,  81 — 85,  271  sq. — And  see  Bankruptcy. 
by  will.     See  Will. 

under  power  unconnected  with  ownership,  394. 
by  tenant  for  life,  118. 

of  copyholds,  leaseholds. — See  Copyholds,  Leaseholds. 
encouiaged  by  law,  120,  360. 
opposed  by  feudal  system,  38,  39  n.,  67,  374. 
limitation  to  hold  until,  83,  84. 
of  use,  173. 

Allotments,  compensation,  542  n. 

Alterations  in  deed,  154,  155. 
in  win,  251. 

Ancestor,  i)ower  of,  over  expectations  of  heks,  70. 
descent  to,  88,  235—237,  241—243. 

Ancient  demesne,  tenure  of,  01,  62  and  un,,  465,  475. 
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Annutties!  for  lives,  registration  of,  437  and  n. 
search  for,  4;i7,  G18. 
sale  in  consideration  of,  58 1. 
to  a  man  and  his  heirs,  20  n. 

Anticipatton,  clause  against. — See  Restraixt  ox  AxTicirATiox. 

Appendant  incorporeal  hereditaments,  429 — 132,  590—001,  038. 
common  appendant,  431,  000. 

Application  of  purchase-money,  necessity  of  secini'  to  the,  203  n., 
572,  020. 

Appointment,  powers  of. — See  Powers. 

of  new  trustees. — See  Trusters. 

Apportionment  of  rent,  130,  131,  445,  529. 
of  rent-charge,  445,  440. 
of  rent  seek,  445  n. 

Appropriation  of  rectories,  452. 

Appurtenant  incorporeal  hereditaments,  433 — 135,  590 — 001,  035. 
038. 

Arm.s,  directions  for  use  of,  385. 

Arrangement  with  creditors,  283. 

public  trustee  may  not  undertake,  198  n. 
search  for,  619. 

Arrears  of  rent  or  interest,  recovery  of,  598. 
of  tithe,  recovery  of,  457. 

Assent  of  executor  to  specific  bequest,  224,  531. 
to  devise,  227,  262. 

As-sets,  95,  285,  297,  427,  483,  532. 
equitable,  285. 
order  of  application,  287  and  n. 

Assignee  of  lease  liable  to  rent  and  covenants,  .521 — 523,  579. 
of  tenant  for  life,  1 26. 

Assignment  of  lease,  510,  n.  519,  522,  529,  530,  579. 
stamp  on,  530  n. 
of  powers  under  Settled  Land  Act,  is  void,  120. 
of  chattel  interest  must  be  by  deed,  530. 
of  trust  must  be  in  writing,  191. 
of  property  for  creditors,  283. 
of  satisfied  terms,  549 — 554. 

Assigns,  71—74,  76,  149,  522,  523. 

Assurance,  further,  021,  028,  037,  703,  704. 

Attachment,  164. 

Attainder,  48,  115,  30(). 

of  tenant  in  tail,  1 10  n. 
abolition  of,  56,  115. 

Attendant  terms,  549 — 552. 

W.R.P.  'ITt 
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Attestation  of  deeds,  629. 

of  wills,  247—249,  393. 

of  the  exercise  of  powers,  391,  393. 

of  transfers  of  registered  land,  G<)3 

Attested  copies,  614  n. 

Attoenment,  344,  345. 

of  freehold  tenant,  429,  436  n. 

Autre  droit,  estates  in,  548. 

Autre  vie,  estate,  131—135,  294,  443. 
in  copyholds,  482,  483. 


B. 

Bankruptcy,  82—84,  85  n.,  281—283, 

insolvent  estate  of  deceased  debtor  may  be  adminis- 
tered in,  289. 
limitation  to  hold  until,  83,  84. 

confers  estate  of  freehold,  129. 
severance  of  joint  tenancy  by,  140  n. 
of  tenant  for  life,  294. 
of  tenant  in  fee  simple,  282,  286,  672. 
of  tenant  in  tail,  293. 
of  cestui  que  trust,  297. 
of  trustee,  194  n.,  297 
of  convict,  305. 
of  husband,  313,  318  n. 
of  copyholder,  483,  484. 

of  owner  of  land  subject  to  rent-charge,  447. 
of  leaseholder,  511,  533,  534. 

condition  of  forfeiture  on,  526. 
powers  of  trustee  in.     See  Trustee  in  Bankruptcy. 
exercise  of  powers  of  appomtment  in,  388,  389. 
search  for,  618,  619. 
registration  of  trustee  under  Land  Transfer  Acts,  672. 

Bare  possibility,  373  n. 

trustee,  of  copyholds,  496. 

married  woman,  326  and  n. 
descent  of  estate  of,  193  n.,  244  n. 

Bargain  and  sale,  207,  217,  517. 

of  lands  raised  a  use,  173,  179. 

of  the  fee,  203,  204  and  n. 

under  the  Statute  of  Uses,  203,  217. 

required  to  be  inrolled,  204,  217. 

for  a  year,  205,  206. 

of  lands  in  Yorkshire,  217  n. 

covenants  implied  by,  625. 
by  executors,  405. 
customary,  490  n. 
form  of  deeds,  699. 

Base  fee,  104,  105,  109. 

Bastardy,  56. 

Bedford  Level  registry,  214. 
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Benefice  with  cure  of  souls,  not  chargeable,  85. 
sequestration  of,  85  n. 
appointment  to,  449,  450,  453. 
cannot  be  sold  by  public  auction,  455. 

Benefices,  feudal,  13  n. 

Beneficial  owner,  conveyance  as,  023,  G24,  63G,  G40,  041. 

BORDAEH,  41. 

BoROUGH-English,  tenure  of,  GO,  102,  450,  500  n. 

Beacton,  9,  400. 

Breach  of  covenant,  licence  to  commit,  527,  52S 
waiver  of,  528. 
of  trust,  Chancery  relief  against,  16G  n. 

Brothers,  descent  to,  88,  231,  239. 

Building  lease  of  settled  land,  120  n.,  121,  122. 
by  mortgagor,  5G7. 
land,  ground  rent  on,  443,  444. 

Building  Societies,  mortgages  to,  575. 

Burgage,  tenure  in,  43,  45,  53,  00. 

alienation  by  will,  27  n.,  74. 

Burgenses,  43. 

Burial,  place  of,  78  n. 

C. 

CArACiTY  in  law,  70,  300—310. 

Capital  money  under  Settled  Land  Acts,  121—125,  127,  129,  541  n. 

Capite,  tenants  in,  37,  40 — 43,  45,  57. 

special  burdens  on,  39  n.,  48  and  n.,  54,  73. 

Caution  against  dealing  with  registered  land,  663,  670,  677,  678 — 680, 
683. 
against  registration  of  iinregistered  land,  080. 

Caveat  in  Yorkshii-e  registry,  213  n. 

Central  Office  of  Supreme  Court,  inrolment  in,  77  n.,  99,  103,  204  n., 

283,  299  n. 
search  in,  299,  ()17. 

Certificate  of  oflicial  search  of  registers,  &o.,  299  n..  017  n.,  019  n. 
of  acknowledgment  by  married  woman,  :{I0  n.,  GI7. 

Cessation  of  a  registered  charge,  669. 

Cesser  of  a  term,  proviso  for,  540. 

Cestui  que  use,  position  of,  in  (.'hanccry  and  at  law,  172—174. 

legal  estate  transferred  to,  175. 

que  trust,  position  of,  in  equity.  KSO — 1S4,  l«9. 

is  tenant  at  will  :it  law.  ISS,  510. 
((ue  vie,_132,  i;{3. 
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Chambers,  34. 

Chancery,  Comt  of,  jurisdiction  of,  102 — 104,  IGfi  and  nn.,  172,  178— 
185. — And  see  Order. 

process  and  procedure  of,  104 — 160,  185. 

enforced  uses,  172—174,  383,  405. 

transfer  to  High  Court  of  Justice,  168. 

a])pointment  of  new  trustees,  194. 

administration  of  estates  of  debtors,  288,  295. 

power  over  guardians,  303. 

relieved  lessees,  343. 

relieved  defective  execution  of  powers,  392. 

consent  of,  to  infant's  settlement,  301,  394, 
to  disposal  of  minerals,  402. 

partition  of  cojjyholds,  488. 

interposition  of,  between  mortgagor  and  mort- 
gagee, 559—561,  580,  581. 

Chancery  Division,  matters  assigned  to,  168. 

foreclosure  proceedings,  570. 
action  for  redemption,  575. 
registration  of  title,  653. 

Charge  of  debts  on  real  estate,  82,  262,  203  and  n.,  285—287,  560  n. 
of  judgments  on  land,  271  sq. — And  see  Judgment. 
of  legacies,  221  n.,  262  and  n. 
on  registered  land,  662,  600,  069. 

by  deposit  of  land  certificate,  670. 

Charity,  devise  to,  78. 

conveyance  to,  77. 

exemptions  from  Mortmain  Act,  78  n. 

requirements  for  conveyance  to,  77  n. 

investment  of  funds,  78  n. 

alienation  by,  308. 

rebef  of  defective  execution  of  power,  392. 

public  trustee  may  not  undertake,  198  n. 

Chabteb,  151. 

Chattels,  11. 

real  and  personal,  25. 

real,  28,  29,  32,  47  n.,  278,  508,  509,  532. 

are  specifically  recoverable,  25  n. 
property  in,  differs  from  property  in  land,  6,  11,  12,  23. 
not  objects  of  feudal  tenure,  15. 
recovery  of,  18,  19  and  n. 
an  equitable  estate  in,  178,  185. 
will  of,  247. 

devolution  of,  20,  21,  26,  508. 
And  see  Term — Mortgage. 

Cheltenham,  manor  of,  505. 

Civil  death,  115. 

Civil  list,  57  n. 

Clergyman,  bankruptcy  of,  85  and  n. 

Codicil,  252. 
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CoLLATJSBAL  relations,  88,^91,  235. 

Collation,  450. 

Commendation,  in  feudalism,  13  n. 

Commissioners,  Land  and  Inclosure,  143  n. 
Real  Property,  230. 
of  Woods,  &c.,  56  n. 
of  the  Treasury,  certiticatc  of,  290  n. 
for  taking  acknowledgments,  310. 

Committee  of  lunatic,  304. 

covenant  for  title  by,  024. 

Common,  rights  of,  31,  62,  81,  430,  431. 
appendant,  431. 
appurtenant,  434. 
in  gross,  449,  451. 
fields,  40,  41,  146,  430,  460,  461. 

inclosure  of,  62,  63. 
of  copyholds,  490. 
prescription  aa  to,  600,  601. 

Common  Pleas,  Court  of,  9  n.,  98. 

Common,  tenancy  in,  137,  141 — 143. 

of  copyholds,  488. 

Common  forms,  633. 

Common  Law,  founded  on  custom,  9  n. 

conveyance. — See  Conveyance. 

rights  opposed  to  equitable,  161,  163 — 169. 

construction  of  mortgage,  558. 

Community,  tribal  and  village,  430,  461. 

Commutation  of  tithes,  456. 

of  manorial  rights,  466,  489,  490  and  u. 

Companies,  joint-stock,  308,  309. 

mortgage  of  lands  by,  588. 

Compensation  for  improvements,  541 — 544,  567  n. 

for    damage    done    by    game    or    unreasonable    dis- 
turbance, 543. 
power  to  charge  holding  with  repayment,  543. 

Composition  with  creditors,  283. 

Compulsory  registration,  214,  516,  530,  GSiJ — 687. 

Concealed  fraud,  limitation  in  cases  of,  596. 

Condition  of  re-entry  for  non-iiayincnt  of  rrnt,    3-12 — 311,    -'y2\     ii. 
524. 
fc^rmcrly  inalienable,  343. 
attaelied  to  tlie  reversion,  314.  523,  .^21 
severance  of  reversion,  524,  529. 
how  enforced,  525. 
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Condition  of  re-entry 

on  brcacli  of  covenants,  521  n.,  523 — 52"J,  OOU  n. 

effect  of  licence  for  In-eacli  of  covenant,  527. 

effect  of  waiver,  528. 
effect  on  underlesscc,  537  and  n. 
annexed  to  registered  land,  U77. 

CoNi)iTio>tAL  gift,  92,  692. 

conveyance,  153,  558. 
surrender,  577. 

Confirmation,  conveyance  by,  IGO,  218. 

by  lord  or  heir,  of  grant  by  tenant,  08  and  u. 

Consent  of  protector,  104. 

as  to  copyholds,  482,  500. 

CONSIDEEATION,  79,  217,  291. 

required  for  simple  contract,  152. 

on  feoffment  after  the  Statute  of  Uses,  150,  209. 

a  deed  said  to  import  a,  152. 

receipt  for,  628,  642. 

marriage  is,  218  n. 

trust  implied  by  absence  of,  173. 

on  sale  of  reversion,  613. 

Consolidation  of  securities,  589,  590. 

CoNSTKUCTioN  of  wills,  113,  254 — 261. 
of  marriage  articles,  187. 
of  law  as  to  attendant  terms,  550 
of  deeds,  112. 
of  mortgage,  558. 

CoNSTKUCTiVE  trust,  185,  191. 

Contempt  of  Court,  164. 

CoNTmoEXT  remainders,  361—381. 

definition  of,  365. 
origin  of,  361—364. 
anciently  illegal,  361. 
abolished,  361  n. 

rules  for  creation  of,  366—369,  417—423. 
vesting  of,  366,  368. 

preserved  by  statute,  369,  377,  378,  417. 
conveyance  of,  372,  373. 
descent  of,  373. 
destruction  of,  374—381,  417. 
trustees  to  preserve,  378,  379  and  n. 
of  equitable  estates,  380,  381,  423,  424. 
of  copyholds,  502. 

difference  between  executory  interests  and, 
361,  382,  385,  407,  408. 

Contingent  Remainders  Act,  1877. — See  stat.  40  &  41  Vict.  c.  33. 

Contract,  debts  by  simple,  82,  285 — 287. 
cannot  bar  estate  tail,  107. 
in  writing  requires  consideration,  152. 
for  a  lease,  sale. — See  Agrkement. 
by  married  woman,  infant,  &c. — Sec  AVife — Ineant,  &c. 
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O'lN'TKACT,  by  tenant  tu  pay  tithes,  457  n, 

as  to  compensation,  041 — Hi'S. 
not  to  exercise  powers,  126,  403,  404. 
stamps  on,  191  n. 
to  mortgage,  not  specilically  enforced,  010. 

Conveyance  of  freehold  at  common  law,  145 — 101. 

when  in  settlement,  IIU,  125,  120. 

modern,  201—219. 

form  of,  627—048. 
by  feoffment,  145—150,  210,  348. 
by  deed,  157,  207. 

by  tine  and  recover}^  72  n.,  93  n.,  99,  100,  15!t. 
by  lease  and  release,  160,  201,  215. — And  sec  Leaije 

AND  Release. 
by  release  only,  201,  207,  218. 
by  covenant  to  stand  seised,  217. 
by  confirmation,  exchange,  or  surrender,  100,  218. 
by  vesting  tleclaration  or  order,  196 — 198,  411. 
by  bargain  and  sale,  203—207,  217,  699. 
under  powers,  119,  219.  409. 
by  executors  to  devisee  or  heir,  80,  87,  139,  227,  228. 

to  purchaser  from  testator,  204. 
by  surrender  of  copyholds,  494. 
bv  way  of  mortgage,  558,  561. 
fraudulent,  79,  291,  292. 
innocent,  215. 
voluntary    and    for    value,    78,    79,    292. — And    sec 

Voluntary  Conveyance. 
to  uses,  75,  210,211,217. 
by  infant,  effect  of,  301. 
to  or  by  the  Crown,  159  n. 
to  self,  210,  211. 

by  married  women,  314  sq. — And  sco  Wife. 
by  joint  tenant,  tenant  in  common,  142. 
by  tenant  for  life,  125,  190. — And  see  Life  Estate. 
by  executory  device  for  testator's  debta,  409  n. 
by  mortgagee,  572,  583. 

of  land  passes  advantages  not  strictlj'  appurtenant,  434. 
all  the  estate  and  interest  of  party  con- 
veying, 030,  639. 
of  advowson,  452,  454. 
of  tithes,  456. 
on  sale,  stamps  on,  029  n. 

meaning  of,  in  Conveyancing  Act  (1881),  023  n.,  037. 
in  Land  Transfer  Act  (1897),  214  n. 

Conveyancing  Acta. — See  stats.  44  &  45  Viet.  c.  41  ;   45  I't  40  \'ict. 
0.  39  ;  55  &  56  Vict.  c.  13. 

Convicts,  305. 

Coi'AKCENEUS,  232,  233  n. 

descent  amongst,  232,  212. 

Coi'VHOLU  Acts,  1852  to  1894. — See  Index  of  .Statltks. 

Coi'viioLUS,  definition  of,  459. 

included  in  real  estate,  2s.  471. 

eannot  lie  cun\('y<'d  Ijy  vesting  licclar, it  i \'>i  ii. 

origin  of,  27,  41,  459. 
recovery  of  possession  of,  27. 
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Coi'YHoLDS,  growth  of  tlic  law  of  copyliolcl  tcjiurc,  4()C. 
Littleton's  account  of  the  tenui'c,  407. 
citcnsion  of  copyholders'  rights,  468 — 47 1 ,  471). 
tenure  of,  459,  472—489. 
seisin  in  the  lord,  472,  473,  498. 
mines  and  timber  on,  473. 
when  customary  freeholds,  473. 
forfeiture  of,  473,  474. 
for  lives,  469,  477,  489  n. 

not  affected  by  Land  Transfer  Act,  1897... 483,  484. 
of  inheritance,  468,  477. 
estates  in  copyholds,  468,  472,  477. 
estate  tail  in,  478—482,  484,  499,  501, 

customary  recovery,  48 1 . 

forfeiture  and  regrant,  481 
estate  pur  autre  vie,  482,  483. 
remainders  of,  502,  503. 
lease  of,  473,  474  and  n. 
executory  interests  in,  503,  504. 
held  jointlv  and  in  common,  488. 
of  married"  woman,  495,  496,  498,  501.  504—500. 
grant  of,  493. 
seizure  quousque,  497,  498. 
escheat  of,  485,  486. 
surrender  of,  admittance  to. — Sue  Admittance — Sur- 

BENDEK, 

alienation  of,  480,  483,  492—490. 
subject  to  debts,  bankruptcy,  28  n.,  483,  484. 
commutation  of  manorial  rights  in,  466,  486,  491  n. 
enfranchisement  of,  488 — 490,  506,  606. 

by  tenant  for  life,  489. 
mortgage  of,  577 — 579. 

by  deposit,  580. 
Avill  of,  28  n.,  496,  497. 
devolution  of,  on  death,  28  n.,  485. 
curtesy  and  freebench  of,  505,  506. 
equitable  estates  in,  498 — 502. 
uses  and  trusts  as  to,  498,  499,  500. 
settlement  of,  499. 
title  on  purchase  of,  606. 

sale   of  land  formerly  copj'hold  which   has   been   en- 
franchised, 606. 
cannot  be  registered,  650. 
covenants  for  title  on  sale  of,  622. 

CoRPOEATioN,  76  n.,  300,  301,  307—310. 
sole,  19  n. 

CoEPOREAL  things,  4,  5,  8. 

hereditaments,  30 — 32. 

now  lie  in  grant,  207. 

Costs  of  protecting  settled  land,  124  n. 
of  renewing  lease,  541. 
mortgagee's,  561  n.,  575  n. 
vendor's,  604,  614  n. 
purchaser's,  605,  614  n. 
of  conveyancing,  632—635. 
of  rectifying  register,  683,  690. 
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CoTAiur,  41. 

CoUNTEiir.vKT  necessary  on  lease  under  Settled  Land  Aet,  122  n. 
stamp  on,  515  n. 

Counties  palatine. — See  Pai.atink. 

County  Courts,  equity  jurisdiction  of,  19S,  570  n..  575  n. 
appointment  of  receiver  by,  2'J5  n. 
partition  by,  143  n. 

Court,  The  King's,  9  n.,  45,  463,  4G<>. 
suit  of,  48,  51.  55,  485. 
payment  into,  121. 
customary,  467,  492. 
roUs,  459,  466,  493,  494. 

search  of,  618. 
baron,  44,  45,  48,  58,  4()7. 

Court  of  Probate,  21,  222,  249. 

of  Chancery.— See  Chaxuekv. 
of  Wards  and  Liveries,  54  n. 

Covenant  with  tenant  in  villenage,  effect  of,  17  n. 
defined,  18  n. 
to  stand  seised,  184,  187. 
in  void  deed,  154  n. 
voluntary,  not  enforced  in  equity,  1S4. 
restrictive,  189,  447,  521,  534,  536  n. 
with  self  and  another,  210  n. 
on  grant  of  rent -charge,  446. 
to  indemnify  lessee,  522. 
personal,  in  a  mortgage,  556,  561,  569,  644 
to  surrender  coi)yholds,  579,  623  and  n. 
to  produce  title  deeds,  615  n.,  616  n. 
in  a  lease,  521 — 528,  53()  n. 

"  usual,"  521  n. 

running  with  the  land,  523. 

not  to  assign  or  sub-let,  519. 

re-entry  on  breach  of,  521  n.,  524 — 528. 

for  title,  625. 
iiiiplicd  in  registered  charge,  666,  667. 

Covenants  for  title,  621—626,  636,  637. 
by  mortgagor,  622,  624. 
bv  trustees,  622,  624. 
statutory,  623,  624  sq.,  636,  640. 
on  sale  of  copyholds,  622. 

of  leaseholds,  624. 
implied  by  certain  words,  624. 

in  lease,  625. 

Creditors,  conveyances  to  defraud,  79,  169,  291. 
of  trustee,  bound  by  trust,  1S3. 
rights  against  land,  81,  82. 

under  judgment,  81,  271— 299.— And  see  Jidumknt. 
in  bankniptcv,  81,  281— 283.  -And  sec  Bankuuitcy. 
on  debtor's  death,  82,  284—289. 
in  equity,  295—298. 
may  witness  a  will.  249. 
specialty  and  simjilo  contract.  82,  284-  2S9. 
of  married  woman,  321. 
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CuowNf  debts,  82,  271  and  ii.,  289—291. 

drath  duties  arc,  268  n. 

on  estate  tail,  294. 

affecting  equitable  estates,  298. 

postponed  to  elaim  for  dower,  329. 

affecting  leaseholds,  533. 

affecting  interest  of  mortgagee,  582. 

search  for,  299,  618. 
licence  in  mortmain,  77,  308. 

forfeiture  and  escheat  to  the,  48, 49,  56,  and  u.  57,  7G,  30(),,  307. 
conveyance  to  or  by,  159  n. 
limitation  of  rights  of,  55  n.,  598,  601. 
lands,  56  n.,  309,  433,  489  n.,  601. 
grants,  title  to  be  shown  to,  606. 

may  reserve  rent  out  of  incorporeal  hereditaments,  44S  n. 
estates  tail  granted  by,  106. 
entitled  to  soil  of  tidal  rivers  and  seashore,  433. 
rights  over  mines,  80  n. 

CuKTEsy,  tenant  by,  312,  313. 

sale  or  lease  by,  314. 
of  gavelkind  lands,  59  n.,  313. 

as  affected  by  the  new  law  of  inheritance,  313,  709 — 716  n. 
of  equitable  estates,  318,  321. 
of  separate  estate,  323. 
of  copyholds,  505. 
of  incorporeal  hereditaments,  712. 
registered  notice  of  estate,  678. 

Custody  of  documents,  undertaking  for  safe,  615,  616. 

Custom,  59,  74,  245,  398,  459,  467,  473,  480. 
tithes  cannot  be  subject  to,  456. 
heriot,  488  n. 
to  entail  copyholds,  480,  481. 

Customary  devises,  404. 

court,  467,  492. 
heir. — See  Heie. 
freeholds,  474—476. 

no  registration  of,  650. 
recovery,  481. 
bargain  and  sale,  490  n. 

Cy  pres,  doctrine  of,  421. 

D. 

Damages,  24,  25. 

for  waste  by  tenant  for  life,  117. 

Daughters,  descent  to,  86,  88. 

De  Domis,  Statute. — See  stat.  13  Edw.  I.  c.  1. 

Death,  will  speaks  from,  253. 
civil,  115. 
without  issue,  in  gift  by  will,  257. 

Dedeistukes,  559  n.,  588  n. 
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Debts,  liability  of  fee  siiupli!,  in  cases  of  escheat,  o7. 

oil  charge  by  will,  202,  2li:j  and  n.,  2So, 

28G,  408  n. 
in  hands  of  devisee,  or  of  Iicir,  S2,  285. 
in  hands  of  i^ersonal  representatives, 

221,  261,  288. 
on    bankruptcy,  282,    283. — And    see 

Bankruptcv. 
to   judgment,    Crown,    specialty,   and 
simple    contract. — Hog    Judgment, 
&c. 
of  estate  tail,  293,  294. 
of  estate  for  life,  294. 
of  estate  ^j«9-  aulic  V'.e,  132. 
of  equitable  estates,  190,  295 — 297. 
of  copyholds,  28  n.,  483,  484. 
of  leaseholds,  532—534. 
of  mortgagee's  interest,  582,  583. 
of  record,  289  and  n. 
where  trustees  and  executors  may  sell  or  mortgage  to  pay, 

262,  263  and  n. 
insolvent  estate  of  deceased  debtor  iiiay  be  administered  in 

bankruptcy,  289. 
creditors  who  now  stand  in  equal  degree,  287. 
sale  or  mortgage  for  payment  of,  by  executory  devisee,  408  n. 
limit  to  the  recovery  of,  598. 

UiiCLAKATiON  of  title.  Act  for,  649  n. 

vesting  property  in  new  trustees,  196,  l'.t7,  411. 
of  trust,  must  be  in  writing,  191. 

stamp  on,  191  n. 

of  term,  551. 

Deed,  152—158. 

necessity  and  effect  of,  at  common  \i\w,  152, 

parties  to  a,  154,  155. 

construction  of,  113. 

execution  by  sealing  and  delivery,  153. 

conditional,  as  an  escrow,  153. 
alteration  or  destruction  of,  154,  155. 
whether  signing  necessary  to,  157,  158. 
poll  or  indented,  155,  156. 
stamp  on,  156  n. 
of  grant,  32,  207,  216. 

conveyance  of  reversion  by,  339,  34'.>. 

consideration  unnecessary,  152. 
of  arrangement  with  creditors. — ISec  Akkaxuemknt. 
required  to  transfer  incorporeal  hereditaments,  32,  202,  207, 
218,  339,  428,  452. 

to  effect  partition,  143,  233. 

to  convey  freeliolds,  145. 

to  evidence  feoffment,  157,  21<i. 

for  a  bargain  and  sale  of  freeliolds,  20t''. 

for  exchange  or  surrender  of  freeholds,  21s. 

for  grant  of  rent-eharge,  437. 

for  assignment  of  leases,  5;{0. 

for  registered  eiiarge,  6f>3,  6tiS, 

where,  for  leases,  121,  340,  341,  512,  5l.t,  5;{5. 

for  surrenders,  547. 
disentailing. — fcJee  Di.skntaimni;  As.-it'KA.st  i;. 
exercise  of  power  by,  389 — 393. 
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JJeeds,  stamps  on,  imuliuunt  of,  register  of.— vScc  Stami'S,  &c. 
production,  custody,  deposit  of. — .Sec  Titlk-J)eeu.s. 

DjiLiVKKY  of  land  in  execution,  effect  of,  270 — 275),  2!)(j. 
of  deed,  153. 

Demand  for  rent,  342,  343. 

Demandant,  96,  97,  98. 

Demesne,  meaning  of,  36  and  note,  38  n. 

the  lord's,  41,  435,  461,  462,  472. 

Demise,  implies  a  covenant  for  cj^uict  enjoyment,  625,  020. 
Denixen,  306  n. 

Deposit  of  percentage  of  purcbase-money,  019  n. 
of  deeds,  equitable  mortgage  by,  580,  587. 
of  land  certificate,  670. 

Descent  of  an  estate  in  fee  simple,  80,  87,  88,  220 — 244. 
gradual  progress  of  the  law  of,  87 — 89. 
stock  of,  229,  230,  238  sq.,  705—708. 
alterations  in  law  of,  29,  75,  85,  86,  111,  225—230,  235,  237, 

238,  358,  705. 
to  widow,  235. 

of  an  estate  tail,  90,  110,  111,  229—234. 
of  estate  of  trustee,  139,  193,  244,  500. 
of  estate  of  mortgagee,  244,  564. 

in  copyholds,  578,  579. 
to  and  from  aliens,  306  n. 
of  estates  of  married  woman,  314,  323. 
of  gavelkind  lands,  59,  1 92. 
of  borough-English  lands,  60  and  n. 
of  an  equitable  estate,  192. 

in  copyholds,  500. 
of  a  vested  remainder  or  reversion,  358,  359. 
of  a  contingent  remainder,  373. 
of  incorporeal  hereditaments,  448,  449. 
of  tithes,  456. 
of  copyholds,  468,  485,  500. 

Determinable  life  estates,  129,  134. 

Devise. — See  Wni. 

Devisee,  equitable  interest  of,  227. 

Disabilities,  time  allowed  for,  576  n.,  593,  594,  601. 

Disclaimer,  by  heir  at  law,  86,  87. 

of    particular    estate,   contingent   remainder   not   now 

destroyed  by,  378. 
of  power,  404. 

of  property  of  bankrupt,  447,  533,  534. 
renunciation  of  probate  is,  226. 

Discovery  in  equity,  166  and  n. 

Disentailing  assurance,  requisites  of,  99. 
enrolment  of,  99  and  n. 
search  for,  617. 
of  money  directed  to  be  laid  out  on  land,  188. 


INDEX.  T^Jf. 

Disseisor,  whether  hound  ])y  equities,  18)1  n. 

Distress,  340,  341,  444,  53G. 

to  compel  the  perforinanco  of  feudal  services,  07,  340. 

for  rent,  340,  341. 

for  rent  seek,  435,  43(1. 

exemptions  from,  341  n.,  53.5. 

clause  of,  440,  445. 

statutory  powers  of  distress,  440,  441. 

for  rent  reserved  by  underlease,  535,  530. 

for  tithe  rent-charge,  457  and  n. 

liability  of  undertenant  to,  530. 

Dockets  of  judgments,  274. 

Domesday  Survey,  40 — 43,  401. 

Dominant  tenement,  GOO. 

Donative  advowsons,  450. 

Donor  and  Donee,  91. 

Double  possibilities,  370,  371  ami  n.,  4  li). 

Dower,  171,  328,  3.34,  713,  714. 
release  of,  by  fine,  328. 
of  equitable  estates,  328,  332,  398. 
of  gavelkind  lands,  59  n.,  329. 
of  copyholds,  505,  500. 

under  old  law  independent  of  husband's  (lel){s,  329. 
old  method  of  barring,  330. 
under  the  Dower  Act,  331,  332. 
barred  by  jointure,  331. 
declaration  against,  333,  398  n. 
modern  method  of  barring,  397,  398. 
uses  to  bar,  398,  702. 
proceedings  by  widow  to  enforce,  334. 
formerly  defeated  by  assignment  of  attendant  term,  552. 
registered  notice  of,  078. 
assignment  of,  333,  334. 
tenant  in,  powers  given  by  Settled  Land  Acts  to,  334. 

Draining,  127  n. 

Drunken  persons,  capacity  of,  303,  304. 

Duty. — See  Estate  Duty,  kc. 


E. 

Easements,  434,  435. 

grant  of,  by  general  words,  435,  ()2S,  035,  038. 
right  to,  by  prescription,  599,  OOO. 
registration  of  title  to,  058  n..  05!>  n..  085. 

Ecf'LRSiASTif'Ai/  cuurls,  jurisdiction  over  ohat(<>ls  on  death.  21  and  n. 

over  l)r(Jioli  of  faith.  171  ami  ii. 
over  wilN  of  prrsonallv.  223.  219. 
corporations,  308,  541  n. 
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EnucATioxAL  association,  conveyance  to,  78  n. 

Ejectment,  action  of,  65  n. 

allowed  to  copyholder,  470,  471. 
of  mortgagor  b}'  mortgagee,  563. 

Eldest  son,  descent  to,  86,  231,  232. 

Elegit,  writ  of,  272—274,  276,  295. 
affecting  copyholds,  483. 

leaseholds,  532. 

estate  tail,  293. 

reversion  or  remainder,  427. 

property  subject  to  power  of  appointment.  388. 
estate  by,  270  n.,  278—280,  089. 

Emblements,  130,  510. 

Enclosure. — See  Inclosure. 

Enfranchisement  of  copyholds,  125  n.,  488 — 490,  506. 
length  of  title  to  be  shown  after,  600. 

Enlargement  of  base  fee,  104,  105  n. 
of  long  terms,  554,  555. 

Enrolment. — See  Inrolment. 

Entail. — See  Tail. 

Entireties,  husband  and  wife  took  by,  317. 

Entirety,  233. 

Entry,  freeholder's  right  of,  65. 

forcible,  is  prohibited,  65  n. 

by  and  against  feoffee,  146  n.,  147,  149  n. 

required  for  other  assurances,  159,  160. 

necessary  to  a  lease,  201,  202,  204,  517. 

right  of,  supported  a  contingent  remainder,  376. 

taken  away  by  descent  cast,  149  n. 
power  of,  to  secure  a  rent-charge,  441. 
statutory  power  of,  441. 
bar  of  right  of,  576,  593. 
by  proprietor  of  registered  charge,  667. 
by  registered  proprietor,  684. 

Equitable  assets,  285. 

estate,  162—200. 
waste,  118. 
origin  of,  169—174. 
modern,  182. 
real  and  personal.  185. 
creation  of,  184,  190. 
restrictions  on,  189. 
alienation  of,  190,  500,  564. 
title  to,  199. 

contingent  remainders  in,  380,  381,  423,  424. 
liable  to  debts,  190,  295—297. 
will  of,  247.  405. 
descent  of,  185,  192,  564. 
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Eqoitaple  estate,  escheat  of,  102,  193. 
forfeiture  of,  193. 
curtesy  of,  318,  321. 
dower  of,  329,  332,  398. 
limit  to  the  recovery  of,  590. 
of  heir  or  devisee,  227. 
effect  of  bankruptcy  on,  297. 
of    wife,    318,    501,    502,    539.— 8ee    Sep.\rate 

Estate — Wife. 
contingent  remainders  in,  380,  381. 
under  agreement  for  a  lease,  123  n.,  187,  399,  .")13, 

519. 
under  marriage  articles  or  contract  for  sale,  180. 
in  a  rent-charge,  439. 
in  copyholds,  498—502. 

descent  of,  500. 
in  mortgaged  lands,  504. — See  Eyi'TTY  nr  ■Re- 
demption. 
tenant  for  life,  189,  190. 
relief,  105—168,  182,  183,  343,  392,  550. 

And  see  Chancery,  Court  of. 
execution,  295,  427. 
jointure,  331. 

mortgage,  502  n.,  572  n.,  580. 
lien,  580,581,  587. 

Equity,  102—109. 

a  distinct  system,  102. 

meaning  and  rules  of,  162,  105,  ISO,  585. 

jurisdiction  to  enforce,  104 — 100,  172. 

rules  of,  now  to  prevail,  108. 

follows  the  law,  185. 

to  a  settlement,  wife's,  318  and  n.,  530. 

Equity  of  redemption,  504 — 500. 
origin  of,  106  n.,  550. 
clog  on,  500. 

is  an  estate  in  the  land,  504,  5l)t). 
devolution  on  deatli,  565. 
alienation  of,  505. 
foreclosure  of,  570. 
enforced  by  redemption  action,  575. 
lost  by  lapse  of  time,  575. 
mortgage  of,  580,  584,  585. 
dangers  of  dealing  with,  591  n. 

Errors  on  register,  682. 

EscHKAT,  48,  49,  51,  53,  71,  72.  238,  244,  300. 
modern  law  as  to,  55 — 58  and  nn. 
of  estate  of  trustee  or  mortgagee.  57  n..  103.  I'.M. 
of  equitable  estate,  192,  193. 
of  incorpor(>al  hcreditamont,  449. 
of  coi)yhol(ls,  485,  486,  400. 
eliect  of  land  registration,  059  n. 

Escrow,  153  and  u. 
ESCUAGB,  40  and  n.,  .".2  n. 
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Estate,  0  .fg.,  113. 

real  and  personal,  20—30,  /SOT,  508. 

classification  of,  64. 

of  froeliold,  G4,  05. 

of  inheritance,  04,  112. 

in  fee,  tail,  for  life. — See  Fke,  &c. 

creation  of,  must  be  in  writing,  150. 

by  deed,  157. 
limitation   of    an,    112—114,    147—149,    208-210.    25.5— 

259. — And  see  Words  of  LnviiTATiON. 
legal,  174,  199. — And  see  Legal  Estate. 
equitable,  trust,  162 — 200. — See  EQuiTATfLE  ;  Trust. 
taken  by  trustees  under  a  will,  200. 
by  wrong,  150. 
at  will,  472,  509,  510. 
of  wife.— See  Wife. 
settled. — See  Settled. 
determinable  life,  129,  134. 
pur  autre  vie,  131—134,  225,  294,  443,  483. 
by  elegit,  278— 280.— And  see  Elegit. 
in  autre  droit,  548. 
particular,  337,  347,  306,  375. 
one  person  may  have  more  than  one,  350. 
in  remainder,  reversion. — See  Remainder  ;  Reversion. 
future. — See  Perpetuities. 
arising  by  force  of  statute  on  execution  of  statutory  power, 

409-^11. 
in  incorporeal  hereditaments,  442 — 444,  447,  455. 
copyhold,  459. — And  see  Copyholds. 
of  mortgagee  and  mortgagor,  563  sq. 
clause,  636,  639,  702. 

Estate  duty,  245,  267—270,  425,  420. 

after  voluntary  conveyance,  79  n. 

on  succession  to  joint  tenant,  138  n. 

rates  of,  269  n. 

charge  of,  270,  610. 

on  registered  land,  658  n.,  675. 

Estoppel,  lease  by,  518,  566  n.,  020. 
by  recital,  643  n. 

Evidence  of  title,  605. — And  see  Title. 

Exchange  and  entry,  160  and  n. 

of  settled  land,  109,  123—120,  400—402. 
implied  effect  of  the  word,  624. 
carried  out  by  deed  of  grant,  218. 

Exchequer,  Court  of,  9  n. 

Execution  of  a  deed,  153. 
of  a  trust,  173. 
writ  of,  24  n.,  276,  532. 
equitable,  295,  427  n. 
against  land,  81,  276—279,  427,  483. 
process  of,  24  and  n. 

Executors,  rights  and  duties  of,  20,  21,  222 — ^225. 

devolution  to,  of  term  of  vears,  20,  21,  531. 
of  chattels,'' 20,  21. 
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ExK(;uToRS,  devolution  to,  of  real  estate,  29,  75,  80,  87,  200.  220,  fiOO. 
of  land  subject  to  escheat,  58. 
of  estate  tail.  J 11,  228. 
of  estate  pur  autre  vie,  133,  225,  483. 
of  trust  estate,  139,  193,  244,  2()3. 
of  estate  contracted  to  be  bought,  187. 

to  be  sold,  2t)4. 
of  equitable  estate,  192. 

in  copyholds,  500. 
of  wife's  separate  estate,  324. 
of  reversion  or  remainder,  358. 
of  contingent  remainder,  373. 
of  property  subject  to  power  of  appoint- 
ment, 389. 
of  rent-charge,  448 
of  advowson,  454. 

of  estate  of  mortgagee,  244,  2(53,  504. 
in  copyholds,  578,  579. 
of  mortgagor,  5(')5. 
of  tithe  rent-charge,  457. 
copyholds  do  not  devolve  on,  483,  485. 
of  tenant  for  life,  right  to  emblements.  130. 

apportionment  of  rent,  131. 
of  trustee,  are  bound  by  trust,  1 83. 
assent  of,  to  specific  bequest,  224,  22.5,  531. 

to  devise,  227,  262. 
deiive  title  from  will,  223. 
survivorship  of  oflice  of,  224. 
of  a  joint  tenant,  139. 
can  sell  real  estate,  221,  220,  201,  sq. 
where  tliey  may  .sell  or  mortgage  to  pay  debts,  222,  261 — 

263  and  n. 
directions  to,  to  sell  land,  404 — iOO,  504. 
exoneration  of,  from  liability  to  pay  rent-charges,  440  n. 
from  rents  and  covenants  in  leases,  531  n. 
may  hold  in  autre  droit,  549. 

"Executors,  Administrators,  and  A.sskjns,"  effect  of  grant  (o, 
209  and  n. 

Executory  devises. — See  Executory  Ixtkrest. 
trust,  186  n.,  187. 
of  copyholds  for  heir,  500  n. 
interest,  382— 411. 

definition  of,  382. 

creation  of,  under  Statute  of  Uses,  382—386. 

by  will,  404—407. 
compared  with  contingent  remainder,  3t)l,  382, 

385,  407,  408. 
bar  of,  by  line,  382  n. 
alienation  of,  407. 

estates  under  statutory  jxtwers,  409 — 411. 
limit  to  creation  of. — See  J^KKi-KTurxiES. 
where  ])reeede(l  by  estati-  tail,  414. 
executory  limitations  to  take  effret  on  failure 

of  issue,  415. 
in  copyholds,  503,  504, 

Exoneration  of  mortgaged  estate,  505,  500. 

Expectation,  alienation  of,  ()9  n. 

W.n.V.  17 
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Express  tnista,  183. 

liinitalioii  of  actions  to  enforce,  50(3,  598. 


F. 

Farmino  leases. — See  Agricultural  Holdin'gs. 

Father,  descent  to,  235,  236,  241. 

his  power  to  appoint  a  guardian,  302. 

Fealty,  13  n.,  39,  47,  51,  53,  54,  .55,  58,  62,  429. 
due  from  tenant  in  tail,  110. 
for  life,  115. 
for  terra  of  years,  339. 
from  copyholder,  485. 

Fee,  meaning  of  term,  19,  36. 
tail.— 8ee  Tail. 

Fee  Simple,  Estate  in,  6,  7,  64 — 89. 

creation  of,  38,  39,  113,  148,  186,  208,  259, 

478. 
tenure  of,  subinfeudation  forbidden,  39. 

gives  free  enjoyment,  06,  80,  81. 
alienation  of,    during    lifetime    of    tenant, 
66—74,  81—85. 
for  debts,  81,  82,  271—298. 
by  will,  74,  75.  _ 
exceptions  to  right  of,  76 — 78. 
descent  of,  86,  87—89,  220—244. 
"  in  fee  simple,"  208. 
joint  tenants  of,  137,  138. 
equitable,      186. — And      see      Equitarle 

Estate. 
in  a  rent-charge,  443. 
in  copyholds,  472,  477,  478. 
enlargement  of  long  term  into  fee  simple,  554,  555. 
of  base  fee  into  fee  simple,  104,  105  n. 

Felony,  forfeiture  for,  48,  56. 

Females  inherit  together,  231. 

postponed  to  males,  231,  241. 

Feme  covert. — See  Wife. 

Feoffment,  31,  145—150,  216.  348,  452. 
requisites  of,  145 — 147,  150. 
deed  required  for,  150,  157,  216. 
might  create  an  estate  by  wrong,  149,  150. 
to  uses,  170—173. 

duties  of  feoffee,  173. 
effect  of  the  Statute  of  Uses  on,  150,  175 — 177. 
none  of  future  estates,  367. 

by  infants  of  gavelkind  lands,  59,  157,  216,  301. 
by  idiots  and  lunatics,  304  n. 
by  corporation,  309  n. 
title  by,  602,  603. 

by  tenant  in  tail  or  for  life,  149,  150. 
may  stiU  be  used,  216. 
conveyance  of  reversion  by,  338,  339. 
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Feudal  system,  introduction  of,  13 — 15,  37. 
main  features  of,  13  n. 

change  of  tenure  in,  2(i — 28,  43 — ia,  53 — 57. 
feudal  system  of  land  holdint;  upon  the  continent  of 

Europe,  J  3  n. 
difference  in  England,  13  n. 
regarded  grantee  as  taking  only  a  personal  interest, 

67,  351. 
tenancies  become  hereditary,  19,  37,  07. 
opposed  to  alienation,  07,  374. 

Fieri  facias,  writ  of,  272,  532. 

Fine,  feudal,  69. 

on  alienation  by  tenant  in  cnpilc,  30  n.,  4S  n. 
fines  on  leases,  122. 
conveyance  by,  72  n.,  159. 
search  for,  617. 
necessity  of  seisin,  159. 
formerly  used  to  convey  wife's  lands,  02  n.,  315. 

to  bar  an  estate  tail,  93  n.,  99,  Km). 

to  release  dower,  328. 

to  convey  reversion,  345. 

to  bar  contingent  remainder,  372. 
search  for,  (517. 

attornment  could  be  compelled  on  conveyance  by,  345. 
payable  to  lord  of  copyholds,  409,  477,  496,  49S,  501  n. 
bar  of  executory  interest  by,  382  n. 
for  renewal  of  leases,  540,  541. 

Fire,  relief  against  forfeiture  for  non-insurance,  525  n. 
power  to  insure  against,  in  mortgages,  573. 

Forcible  entry  on  land  prohibited,  65  n. 

Foreclosure,  509,  570,  576. 

court  may  direct  sale  of  property  instead  of,  570. 
by  proprietor  of  registered  charge,  007. 

Foreshore,  433. 

Forfeiture  for  treason,  48,  49,  55,  94,  110  u.,  170,  487, 

abolished,  56. 

of  equitable  estate,  193. 
for  alienation  into  mortmain,  76,  77. 
for  waste,  1 1  (i,  474. 
for  feoffment  by  wrong,  150  and  n. 
equitable  relief  against,  106  n. 
on  account  of  outlawry,  48,  300. 
for  conveyance  to  alien,  307. 
for  non-payment  of  rent,  340,  525  -  527. 
for  breach  of  covenants,  520.- -.And  nee  C'tiNDiriuN  op 

IIe-kntky 
of  copyholds,  473,  474,  487. 

made  u.se  of  to  l)ar  an  estate  t.nii,  48. 
of  mortgagor's  estate  at  law,  100  n.,  5.58. 
relief  against,  340,  525 — 527. 

FRANKALMult!>f,  40,  53,  55,  02,  09,  480. 

Feankmarrtaoe,  08,  110. 

a  eonditiunal  gifl,  92. 
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Fhatid,  equitable  relief  again.st,  IfiG  n. 

concealed,  limitation  in  cases  of,  500. 

Frauds,  Statute  of. — ^See  stat.  29  Car.  II.  c.  3. 

Free  services,  16,  46 — 58. 
tenure,  16,  36 — 63. 

incidents  of,  37,  38,  46—51.  64. 

at  present  time,  55 — 58. 
classification  of,  45,  46. 

Fkeebench,  505,  506. 

Freehold,  22,  64. — See  Free  Tenure. 

not  devisable  at  common  law,  19,  74. 

customary  freeholds,  474 — 476. 

estates  of,  64  sq. 

determinable  life  estate  is,  129. 

estate  pur  autre  vie  is,  132. 

any  estate  of,  is  larger  than  estate  for  terra  of  years,  64, 

547. 
conveyance  of. — See  Conveyance. 
recovery  of,  at  common  law,  45,  65  n. 
limits  to  the  recovery  of,  593 — 597. 
alienation  of.  20,  27,  38,  39,  66—78. 
descent  of,  19,  20,  27,  68—70,  74.— And  sec  Descent. 
length  of  title  on  sale  of,  606. 

Freeholder,  36,  43,  65. 

remedies  of,  17. 

Freemen,  43,  49,  463,  464,  480  and  n. 

Friendly  societies,  mortgages  to,  575. 

Future  estates. — See  Perpetuities. 

Fyrd,  14  n. 


G. 

Gavelkind,  58 — 60  and  nn. 

descent  of,  59,  192,  500  n. 

tithes  cannot  be  held  by  custom  of,  456. 

curtesy  of  gavelkind  lands,  59  n.,  313. 

dower  of  gavelkind  lands,  59  n.,  329. 

conveyance  of  gavelkind  lands  by  infant.  59.  157,  216. 

30L 
power  to  devise,  27  n.,  74,  246. 

General  residuary  devisee,  253. 

words,  434,  628,  635,  638,  699,  701,  702. 
devise  of  lands,  531. 
occupant,  132. 

Gestation,  period  of,  included  in  time  allowed  by  rule  of  perpetuity , 
102  n.,  414. 

Gift,  conditional,  92. — See  Conveyance. 
"  to  the  heirs  of  A.,"  358  n. 
to  or  by  the  King,  159  u. 
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Give,  word  used  in  a  fcofTmciit,  147. 

warranty  formerly  implied  by,  G02,  G24. 

Glanville,  9. 

Goods. — See  Chattels. 

Grand  serjeanty,  40,  58. 

Grant,  deed  of,  32,  202,  207,  G27,  041. 
an  innocent  eonveyance,  215. 

proper  operative  word  for  a  deed  of  grant,  215,  210,  338. 
incorporeal  hereditaments  lay  in,  32,  207,  330,  428. 
corporeal  hereditaments  now  lie  in,  207,  330. 
of  easements,  038,  690. 
presumption  of  loss  of,  599  n. 
of  copyholds,  403,  494. 
implied  efifect  of  the  word,  624. 

Gross,  incorporeal  hereditaments  in,  428,  435 — 457,.  638. 
seignory  in,  435. 
common  in,  449. 
advowson  in,  449,  452. 
villein  in,  468  n. 
prescription  for  exercise  of  rights  in,  599 — 601. 

GUARDIAN;  51,  52. 

in  socage,  302,  303. 


H. 

Habendum,  628,  631,  642,  644,  645,  699,  717. 

Halfblood,  descent  to,  88,  89,  237,  242. 

Heir,  took  land  of  inheritance,  10. 

originally  liable  for  ancestor's  debts,  20. 

term  descending  to,  21. 

anciently  took  entirely  from  grantor,  67. 

alienation  as  against,  ()8 — 70. 

does  not  take  by  piu-chase,  69. 

power  of  ancestor  over  expectations  of  heirs,  absolute,  70. 

is  appointed  by  the  law,  76. 

bound  by  specialty,  72,  284. 

at  law,  86. 

expectancy  of,  60  n. 

apparent,  86. 

presumptive,  86. 

customary,  20,  28,  468,  480,  485,  487,  500,  699. 

in  gavelkind,  59,  500  n. 

in  borough-english,  00. 

could  not  disclaim,  86,  87. 

is  special  occupant,  132,  133. 

is  a  word  of  limitation.  132,  148,  254,  351—358. 

"  heirs  "  required  to  give  a  fee  simple,  1 12 — 1 14,  147,  148,  180, 

208,  209  n.,  254— 2.')9,  477. 
"  heirs  of  the  body  "  required  to  give  a  fee  tail,  00,  02,  147,  148, 

180.  208,  254—250. 
equitable  interest  of,  227. 
devise  to,  201. 
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Hkir,  of  mortgagor,  former  riglit  of,  505,  5GG. 
remainder  to,  353 — 358. 
gift  "  to  the  heirs  of  A.,"  303  n. 
bound  by  warranty,  002,  003. 

Hekeuitaments,  22. 

real,  20. 

corporeal,  30—32,  207. 
incorporeal,  30 — 32,  337,  426 — 158. 
personal,  29  n. 

HEiuoxy,  480 — 488. 

heriot  service  and  custom,  58  n.,  487  n. 
extinguishment  of,  491. 

High  Court  of  Justice,  108. 

Highway,  432. 

Homage,  47,  54. 

not  recpiired  from  tenants  in  socage  or  frankalmoign,  51,  53. 
due  from  tenant  in  tail,  110. 
in  customary  Court,  492,  494. 

HiiNOUE,  titles  of,  457. 

House,  meaning  of,  33. 
in  boroughs,  43. 

Hull  registrj-,  221. — And  see  Yoiikshike. 

Husband,  right  of,  in  his  wife's  freeholds  at  common  law,  110,  312 — 

318,  555  n. 
in  equity,  318,  319. 
copyholds,  504,  505. 
leaseholds,  312,  538,  539. 
Married     Women's     Property     Acts. — Sec     Index     of 

Statutes. 
conveyance  of  wife's  freeholds,  313,  314 — 310,  319. 
copyholds,  495,  501. 
leaseholds,  538. 
taking  by  entireties,  317. 
and  wife  one  person,  311,  310. 
could  not  convey  to  his  wife,  317. 

unless  bv  Statute  of  Uses, 
317. 
made  trustee  for  his  wife,  319. 
holding  in  autre  droit,  549. 
holding  over,  is  a  trespasser,  314  n. 
appointment  by,  to  his  wife,  392. 

and  see  Curtesv. 


I. 

Idiot. — See  Lunatic. 
Immoveable  property,  11. 
Impeachmext  of  waste,  117,  118,  129. 
Implication,  gifts  in  a  will  by.  258,  259. 
Implied  trusts,  173,  184,  191. 
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I.MX'iioVEMjiNTS  of  sottlccl  land,  12() — 12!t  aiul  mi.,  i'.lS,  4i2. 
rent-charges  for,  438,  442. 

search  for,  G 1 8. 
by  leaseholder,  compensation  for,  541 — 544,  5G7  u. 

INCAI'ACITV,  70,  300—310. 

Inclosuke,  0  n.,  431. 

Coniniissioner.s,  143  n. 

Incoki'okeal  hereditaments,  30 — 32,  202,  207,  337  .b'/.,  428 — ^158. 
not  subject  to  tenure,  448. 
estates  in,  442 — 444,  447. 
escheat  of,  449. 

writing  necessary  to  transfer,  31,  207. 
title  to,  599— GO  1. 
things,  4  and  n. 

Inckemkmt  value  duty,  245,  270,  G30  n. 
on  leases,  515  n. 
on  sales,  G30  n. 

IxVCUMBRANCKS,  Searches  for,  299,  580  n.,  G17 — G19. 

protection  against,  by  long  term,  550 — 554. 

money  sufficient  to  provide  for,  may  now  I)e  i)aid 

into  Court  on  a  sale,  G09. 
covenant  that  estate  is  fi'ce  from,  G21 — G24,  G28,  037, 

703. 
prior  to  first  registration,  053. 
under  Land  Transfer  Acts,  057,  000  and  n..  000,  070, 

071. 

Indemnity  on  .sale  of  land,  021. 

for  Icsses  by  errors  in  registration,  082 — 084. 
on  sale  of  leaseholds,  522. 

Indenture,  155,  150. 

Indorsement  on  deeds,  030,  042. 

Induction,  450. 

Industreal  societies,  mortgages  to,  575. 

Infant,  capacity  of,  59,  70,  301. 
mortgage  by,  301. 
partition  of  infant's  land.  142  n. 
guardianship  of,  302.  303. — -And  .see  Wardship. 
management  of  land   during   minority,   302,   303,   541    n., 

048  and  n. 
tenant  for  life,  303. 
marriage  settlements,  301,  394. 
feoffment  by,  59,  157,  210,  301. 
exercise  of  power  by,  394. 
executory  devisee,  conveyance  by,  408  n. 
admission  to  copyholds,  498. 
under  statutes  of  limitation,  593,  001. 

IXHliUITANCE,  law  of. — iSoC  DESCENT. 

in  land,  19. 

words  of,  112,  113.  117      149,  478. 

suspense  of  ve.sdiiij  of.  303. 

trust  of  terms  to  attend  liie,  549 — 554. 


^44  inI)k:^. 


Inhibitions  on  registered  land,  (Kil,  003,  071,  077,  078,  080. 

Injunction  to  prevent  waHtc  l>y  tenant  for  life,  117. 

to  enforce  restrictive  covenants,  18!>,  530  n. 
obtainable  in  Chancery  only,  100. 

Innocent  conveyance,  215. 

Inkolment  of  deeds  barring  estate  tail,  99  and  n.,  100,  103,  190. 
of  deed  enlarging  a  base  fee,  104. 
of  deed  giving  land  to  the  King,  159  n. 
of  conveyance  for  charitable  uses,  77  n. 
of  bargain  and  sale,  204  and  n.,  217  and  n. 
of  memorial  of  annuities,  437  n. 

of  deeds  in  the  Central  Office  of  the  Supreme  Court, 
77  n.,  99,  100,  204  n. 

Institution,  78  n. 

to  benefice,  450 

Insurance,  relief  against  forfeiture  for  non-insurance,  525  n. 
by  mortgagee,  573,  644. 

Intention,  rule  as  to  observing,  in  wills,  255. 

Intebesse  termini,  517. 

Interest,  legal  rate  of,  557  n. 

covenant  to  pay  in  mortgage,  501. 
stipulation  to  raise  or  to  diminish,  581. 
recovery  of  arrears  of,  598. 

Interrogatoeies,  165,  166. 

Intestacy,  220—243. 

registration  in  Yorkshire  of  affidavit  of,  265.  ^ 

Avidow's  charge  on,  234,  235. 
devolution  of  chattels  on,  21. 

Ireland,  leases  by  tenant  for  life  in,  120  n.,  121. 

Issue,  effect  of  word,  148,  259. 

in  tail,  bar  of,  92—108,  190. 

of  testator,  no  lapse  of  gift  to,  254. 

devise  in  case  of  death  without,  257,  258. 

executory  limitations  to  take  effect  on  failure  of,  415 

represent  the  ancestor,  88,  233. 


Joint  account  clause,  582,  644. 

Joint  stock  companies,  308. 

Joint  tenancy,  136 — 141. 

unities  of,  130,  139—141. 

alienation,  140,  141. 

devise,  138. 

descent,  138,  139. 

severance,  140,  141. 

partition,  142 — 144. 

not  subject  to  feudal  incidents,  171. 


INDEX. 

Joint  lenaucy,  no  curtesy  in,  312. 

no  dower  in,  329. 

untlcr  gifts  to  heirs,  303  n. 

of  copyholds,  488. 
tenants,  survivor  pays  duty,  138  n. 

trustees  made,  138. 

release  by,  140. 

corporations  can  be,  310. 

registration  of,  under  Land  Transfer  Act,  051. 
executors,  223,  224. 

Jointure,  101,  331. 

rent-charge,  438,  646. 

Judgment  debts,  as  affecting  freeholds,  81,  88,  271 — 281. 
lien  of,  now  abolished,  275. 
satisfaction  of,  275  n. 
what  are  included  in,  276  n. 
in  inferior  courts,  281. 
against  purchasers,  273 — 277. 
docket  of,  now  closed,  274. 
as  to  estate  tail,  293. 
as  to  life  estate,  294. 
in  Middlesex  and  Yorkshire,  281. 
in  counties  palatine,  280. 
registration  of,  274 — 281. 
as  to  equitable  estates,  295 — 297. 
as  to  powers,  388,  389. 
as  to  reversions  and  remainders,  420. 
as  to  copyholds,  483,  484. 
as  to  leaseholds,  532 — 534. 
against  a  mortgagee,  582,  583. 
search  for,  299,  618. 

Judicature. — See  Supreme  Court  of  Judicature  Acts. 

JuDiciAi,  trustee,  198. 

JuRiSDiCTio^r  of  Court  of  Chancery. — Sec  Chancerv. 


K. 

Kent,  custom  of,  58. — And  see  Gavelkind. 

King  is  Lord  Paramount,  7,  13,  37. 
gift  of  land  to  or  by,  159  n. 

King's  Court,  institution  and  history,  9  n.,  15,  45,  462  sq.,  469. 

Knight's  service,  14,  16,  42  n.,  46. 

abolished,  26,  27,  54,  246. 

incidents  of  tenure,  46 — 49. 

power  to  devise  land  held  by,  27  and  n.,  240. 


Land,  meaning  of,  34,  637,  6(i5. 

not  the  object  of  absolute  ownersliii),  (>,  12. 
was  given  for  services,  10. 
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IjAJJU,  piupcrty  in,  dilkuH  fruia  [)ro])erty  in  goods  from   physical  dif- 
ferences, 11,  12. 
and  historical 

causes,     12 — 15, 
23—25. 

Land,  action  for  recovery  of,  li;ibiiity  of,  for  debts. — >Scc  Action  ; 
Debts. 

Land  certificate,  on  first  registration,  057. 

pioduetion  of,  on  transfer  or  charge,  (><i5,  'i(>G. 

on  foreclosure,  WH. 
charge  of  deposit  of,  070. 
vendor  must  hand  over  to  purchaser,  075. 

Lakd  Commissioners  for  England,  143  n. 

registry  oliiee,  277,  283,  437,  544,  050. 
charges,  120,  127,  438,  018. 

"  Lairds,  tenoments  xuid  hereditaments,"  22,  2(). 

Landloku,  is  called  a  landowner  though  tenant  for  life,  2  and  n. , 
3  and  n. 
payment  of  comi)ensation  by,  541 — 544. 

Lapse,  253,  254. 

Law  and  equity,  distinct  systems,  102. 

now  administered  concurrently,  J  08. 

Lease,  for  a  number  of  years,  512  sq. — And  sec  Tekm. 

for  a  year,  202,  205.— And  sec  Lease  and  Release. 

for  life,  114,  339.— See  Life. 

from  year  to  year,  510 — 512. 

by  estoppel,  518,  500  u.,  020. 

of  settled  land,  119—123  and  nn.,  400,  402. 

may  be  supported  as  an  agreement;   123  n. , 

399. 
for  building,  &c.,  120  n.,  121,  122. 
of  infant's  land,  142  n.,  303. 
registration  of,  510. — And  see  Registered  Land,  Middlesex 

and  Yorkshire. 
by  tenant  in  tail,  108,  109  and  nn. 
by  corporation,  308,  309. 
by  husband  and  wife's  lands,  314. 
by  tenant  in  dower,  334. 
by  owner  of  rent-charge,  441. 
by  copyholder,  473,  474  and  n. 
by  mortgagor,  560 — 568. 
by  mortgagee,  574. 
covenants  in,  521 — 528. 
renewable,  539,  540. 

leases  in  writing  to  be  by  deed,  340,  341,  513,  535. 
no  formal  words  required  in  a,  513. 
agreements,  for,  513,  514. 

proof  of  title  on.  Oil. 
stamps  on,  514  n. — And  see  TER:^r. 
\inder  Settled  Land  Acts,  120,  121. 
covenant  implied  in,  025. 
notice  of,  on  register,  077. 
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Lease  and  rckase,  cuuveyaucc  by,  100. 

with  cutry,  J  (JO,  202. 
under     the     .Statute     of     Uses, 
205,  200. 
an  innocent  conveyance,  215. 
form  of,  699—704. 

Leaseholds,  27,  29,  05,  507,  509—555. 
mortgage  of,  579. 
registration  of,  050. — And  see  Teem. 

Le«jaoies,  charge  of,  221  n.,  2()1 — 203  and  n. 
limitation  of  suits  for,  598. 
primarily  payable  out  of  personalty,  221  n. 

Legacy  duty,  207  n.,  208  n. 

Legal  doubts,  158,  159. 

estate,  174,  181,  199. 

must  be  assured  to  purchaser,  200. 

whether  trustees  take,  200,  400. 

of  mortgagee,  501,  502. 

importance  of  possession  of,  584,  585. 

on  registration  under  Land  Traiisfer  Acts,  001. 

of  proprietor  of  registered  charge,  089 — 091. 
memory,  599. 
instruments,  formality  of,  030. 

Lessoii's  title,  000,  Oil. 

Letters  of  Administration,  223,  25  L 

Letters  Patent,  for  gift  of  land  by  the  King,  159  n. 

Liber  socliemannus,  43,  49,  403. 
LiBERVM  tenemcntum,  16. 

Licence  in  mortmain,  75,  76. 

to  lease  copyholds,  474  n. 

for  breach  of  covenants  in  a  lease,  effect  of,  527,  528. 

Lien  of  judsjments  abolished,  275. 

of  vendor,  500  n.,  580,  581,  587. 
by  deposit  of  land  certificate,  670. 

Life,  Estate  for,  112 — 135. 

creation  of,  112,  114. 
tenure  of,  114,  115. 
alienation  of,  118—120. 
for  debt.  294. 
forfeiture  of,  115,  150. 

tenant  of,  restrained  from  waste,  115 — 1  IS,  189. 
entitled  to  emblements,  130. 

and  apportioned  rent,  130,  13 L 
and  eustodv  <>f  deeds,  012  and  n. 
bauKnipfcy  of.  294. 

must    <(>ik"iii-   to   bar  entail.    I(>2— IO(i,    IS2. 
500. 
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Lii'K,  EsTATK  I'OK — rontiiwcd. 

tenant  of,  in  Settled  Land,  exines.s  power  of  leasing, 
119,400,  402. 
statutory  i)owers,  119 — 129. 
cannot  be  assigned,  12K. 
to  whom  given,  109,  134,  135. 
leasing,  120  n.,  121—123,  393  nn. 
sale  and  exchange,  123 — 125. 
conveyance,  125,  126. 
mortgage,  125  and  n. 
improvement,  126 — 129. 
partition,  143. 
enfranchisement,  489. 
can  get  costs  of  proceedings,  125  n. 
in  undivided  share,  143. 
infant,  303. 
in  copyhold,  474  n, 
may  register,  661. 
prescription,  601. 
determinable.  129,  130,  134. 
joint,  136,  137. 
equitable,  186,  189,  190. 
reversion  after,  339. 
in  annuities,  437. 
in  a  rent-charge,  442,  443. 
in  copyholds,  469,  477. 

Light,  right  to,  600,  635. 

Limitation,  of  estates,  112—114,  147—149,  206—209,  348.— And  sec 
Words  of  Limitatiox. 
in  equity,  186,  187. 
'  remoteness  of,  412 — 427. — And  see  Perpetuities. 

in  settlements,  645,  646  and  n. 
until  alienation  or  bankruptcy,  83,  84. 

Limitation,  statutes  of,  593  sq. 

as  affecting  mortgages,  575 — 577,  598. 

estates  in  remainder,  594,  595,  608. 
receipt  of  rent  under  a  lease,  595. 
equitable  estates,  596. 
rentcharges  and  tithes,  597  and  nn. 
advowson,  597. 
money  charged  on  land,  598. 
Crown  rights,  55  n.,  598. 
registered  land,  598. 

Lis  pendens,  298. 

search  for,  299,  617. 

Littleton,  49  n. 

account  of  copyhold  tenure,  467. 
description  of  mortgage,  558. 
on  curtesy,  709. 

Livery,  heii*  suing  out,  48  n. 

of  seisin,  31,  145,  146,  158,  204,  216. 

in  deed,  146. 

in  law,  147. 

corporeal  hereditaments  formerly  lay  in,  32,  207. 

Local  Government  Board,  309. 
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Locke  King's  Act,  50'). 

LoDGEKS,  341,  53G. 

London,  custom  of,  74. 

Loud,  paramount  and  mesne,  7  and  n.,  10,  38,  30,  42,  47,  50,  77. 
alienation  against,  70 — ^74. 

demesne  of,  30  and  n.,  38  and  n.,  41,  435,  401,  472. — And  soo 
Manors. 

Lunatic,  142  n.,  498,  541  n. 

capacity  of,  303,  304. 

under  Statutes  of  Limitation,  594,  001. 

trustee,  197. 


M. 

Malks  preferred  in  descent,  87,  231,  236. 

Maneeia,  38  n.,  40—42  and  nn.,  401—403. 

Manors,  40—45,  429,  459,  400. 
lord's  demesne,  41,  462. 
courts  of,  44,  45,  49,  400,  407,  492. 
seignory  passes  with,  429. 
several  feoffments  not  required  to  pass,  147  n. 
advowsons  usually  appendant  to,  451. 
rights  of  lords  of,  to  wastes  by  side  of  commons,  432,  493. 
commutation  of  manorial  rights,  460,  491  and  n. 
registration  of  title  to  lands  parcel  of,  669  and  n. 

Mansion-house  on  settled  land,  120  n.,  121,  120  n.,  128  n. 

Marketable  title,  010,  053  n. 

Marriage,  lord's  right  of,  47,  48,  54,  70,  170. 
in  estate  tail,  110. 
of  ward  in  socage,  51. 
articles,  construction  of,  187. 
settlements. — See  Settlements. 
is  valuable  consideration,  218  n.,  613. 
revocation  of  will  by,  251  and  n. 
rights  arising  on,  30() — 329. — See  Husband  ;  WfFE. 

Married  woman. — See  Wife. 

Maternal  ancestors,  descent  to,  236,  237,  243. 

Memorandum  of  satisfaction  of  mortgage  of  copyholds,  578. 
of  charge  on  lands  in  Yorkshire,  587. 

Memorial  of  registration  in  Middlesex  and  Yorkshire,  264,  630. 

Memory,  legal,  599. 

Merchetum,  16  n.,  40i. 

.Merger,  346,  370. 

of  tithes  in  the  land,  457. 

of  rent-charge,  457. 

of  a  long  term,  547 — 55U. 
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Mesne  lord,  7  and  n.,  10,  38,  39,  42,  47,  77. 

Messuage,  33. 

Middlesex,  registration  of  convoyance,  212,  213,  017,  030. 
of  will,  204,  205. 
of  judgment,  281. 
of  creditors'  deed,  284  n. 
of  order  of  adjudication,  284  n. 
of  lease,  516. 

of  assignment  of  lease,  530,  538. 
of  underlease,  538. 
of  mortgage,  586,  587,  012. 
of  enfranchisement,  488  n. 
search  in,  617. 
effect  of  Land  Transfer  Act,  215  and  n  ,  087. 

Mn.iTARY  service. — See  Knight's  Service. 

Military  tenures  abolished,  20,  27,  54,  240. 

Minerals. — See  Mines. 

Mines,  80. 

powers  of  tenant  for  life,  as  to,  116,  121 — 123. 

under  settled  land,  116,  121—123,  402. 

royal,  80  n. 

sale  under  powers  reserving,  402. 

under  copyholds,  right  of  lord  to,  473. 

on  enfranchisement,  490. 

on  enlargement  of  long  term,  555. 

on  sale  by  mortgagee,  572  n. 

under  registered  land,  058  n.,  065. 

included  in  grant  of  land,  34. 

Mixed  actions,  24,  65  n.,  146,  592  n.,  593  n.,  607. 

Modus  decitnandi,  597  n. 

Monasteries,  tithes  in  the  hands  of,  452,  455. 
civil  death  by  entering,  115. 

Money  to  be  laid  out  in  land,  188. 

charged  on  land,  limit  to  the  recovery  of,  598. 

Mortgage,  508,  556 — 591. — And  see  Equity  of  Eedemption. 
of  settled  land  bv  tenant  for  life,  125  and  n. 
by  infant,  301. 
natvire  of,  556. 
origin  of  word,  557,  558. 
is  personal  estate,  560. 
interest  on,  557  n.,  501,  575,  581. 
stamps  on,  562  n. 
construction  of,  in  law,  558. 
principles  of  equity  as  to,  165  n.,  558 — 500. 
"  once  a  mortgage,  always  a  mortgage,"  560. 
present  form  of,  501. 
foreclosure  of,  509,  570. 
repayment  of,  501,  574. 
for  Ions  term  of  years,  553  n.,  577. 
equitable,  562  n.,  572  n.,  580. 
of  copyholds,  577 — 579. 
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MoRTGAfJE,  of  loascholdis.  579. 

to  tnistee.s,  581,  582. 

to  ])uilding,  etc.,  societies,  575. 

on  joint  account,  582. 

for  payment  of  testator's  debts  and  legacies,  202,  2G3  n. 

for  future  debts  and  advances,  588. 

now  primarily  payable  out  of  mortgaged  lands,  5GG  and  n. 

transfer  of,  583. 

tacking,  585,  58(5,  589. 

registration  in  Middlesex  or  Yorkshire,  580 — 588. 

by  companies,  registration  of,  588. 

sale  of  land  subject  to,  008,  009. 

consolidation,  589,  590. 

proof  of  title  on,  010. 

covenants  for  title  on,  022,  024. 

form  of,  043 — 045. 

of  registered  land,  000—07 1 ,  088—090. 

MoRTCAfiEE,  estate  of,  500,  503,  504. 

cannot   be  conveyed   by    vesting  declaration, 

197  n. 
in  copyholds,  578,  579. 
devolution  of,  57  n.,  244. 
ulien  l)ound  to  see  to  ajiplication  for  del)ls  and  legacies, 

2()3  n. 
with  notice,  213,  275,  585. 
bound  by  judgments,  271 — 281. 

and  lis  pendens,  298. 
costs  of,  501  n.,  503  n.,  575  n. 
in  possession,  504,  570,  573. 
ejectment  of  mortgagor  by,  504. 
foreclosure  by,  5()9,.  570,  570. 
power  of  sale,  571 — 573. 
power  of  leasing,  574. 
power  to  appoint  receiver,  insure  and  cut  timber,  573, 

574. 
in  possession.  Statute  of  Limitations  in  favour  of,  575. 
priority  among,  584 — 587. 
remedies  of,  509 — 573. 

rights  barred  by  Statute  of  Limitations,  570,  598. 
judgment  against,  582,  583. 
may  be  compelled  to  transfer,  583. 
deeds  in  possession  of,  014. 
limited  covenant  on  conveyance  as,  024. 

MoRTCAOOR,  estate  of,   559,   504 — 500. — And   see   Equity   op   Re- 

UEMPTIOX. 

is  at  law  tenant  on  sufferance,  503. 

devolution  of  estate  of,  505. 

lease  by,  500 — 508  and  nu. 

may  sue  in  his  own  name,  509. 

7nust  give  notice  of  intention  to  repay  mortgage  money, 

574. 
may  require  mortgagee  to  transfer,  583. 
limitation  of  his  right  to  redeem,  575. 
inspection  of  deeds  in  possession  of  mortgagee,  014. 
covenants  for  title  by,  022,  024. 

MoRTMATX,  .53  and  n.,  70.  77.  109,  .308. 

exemptions  from  Mortmain  .Act,  7S  n. 

MoRTUVM  Vmhiun,  557. 
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Mother,  descent  to,  230,  238,  243. 
guai'dianship  of,  302. 

M(iVKABT,E.S,  II,  25. 

Municipal  corporations,  309. 

N. 

Name  and  arras,  directions  to  assume,  385. 

Nattjkal  life,  115. 

Natubalization,  306  n. 

Act  of  1870,  30G  n.,  307. 

New  River  shares  are  real  estate,  30  n. 

Norman  conquest,  form  of  wealth  after,  0,  lO 

holding  of  land  after,  12 — 15,  37. 

Notice  of  a  trust,  172,  183,  581,  073. 
of  a  covenant,  189,  446,  536  n. 
of  unregistered  assurance.  213,  586. 

will,  264,  265. 
of  an  incumbrance,  438,  551,  585. 

from  searching  the  register,  586  n. 
of  breach  of  covenant,  525. 
by  tenant  for  life,  121—123. 
to  quit,  510—512. 

for  repayment  of  mortgage  debt,  572 — 574. 
of  deposit  of  land  certificate,  670. 
of  incumbrances  on  registered  land,  677,  678. 

Novel  disseisin,  assize  of,  45  n. 

Nuisance,  80. 


0. 

Occupant,  general  and  special,  132,  482. 
of  a  rent-charge,  442. 

Offices,  not  alienable,  84,  458. 

Official  searches  of  registers,  &c.,  299  n.,  617  nn.,  619  n. 

Operative  words,  628,  631,  641,  644,  645,  699,  701. 

Order  for  sale  by  Chancery  Division,  279,  570,  575. 
for  administration  in  bankruptcy,  289. 
for  foreclosure,  570. 
for  vesting,  197,  198. — See  Vesting. 
search  for,  617. 

Ordinary,  21  and  n.,  222. 

Outbuildings  included  in  grant  of  house,  33. 

Outlawry,  48  and  n.,  115,  306. 
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OwNEKSUiP,  uaturc  and  incidents  of,  2,  3. 
of  land,  not  absolute,  0,  7,  12. 
includes  the  right  of  alienation,  2,  82. 


Palatine  counties,  jurisdiction  to  appoint  truatoes,  198  n. 
inrolment  of  deeds  in,  217  n. 
judgments  in,  280. 

Pakamouxt,  the  Sovereign  is  Lord,  7,  ll{,  37,  56. 

Parcels,  434,  628,  631,  642,  644,  645,  699,  7U1. 

Pakol,  leases  by,  509,  512. 

exchange  by,  at  common  law,  160  n. 

Particular  estate,  337,  347. 

necessary  to  support  contingent  remainder,  366  — 
368,  375. 

Parties  to  a  deed,  154,  155. 

to  a  conveyance  on  sale,  631. 

Partition  between  joint  tenants,  142 — 144. 
between  coparceners,  232,  233. 
of  settled  land,  125,  402. 
of  copyholds,  488. 
implied  effect  of  word,  624. 

Partition  Act. — See  stat.  31  &  32  Vict.  c.  40,  amended  by  stat. 
39  &  40  Vict.  c.  17. 

Pastoral  holdings,  512  n. 

Pasture,  common  of,  430. 

Paternal  ancestors,  descent  to,  236,  241. 

Patron  of  a  living,  419. 

Pensions  and  salaries  not  alienable,  85. 

Per  mie  c.t  per  tout,  140. 

Permissive  waste,  117,  474,  510. 

Perpetuitv,  102. 

rule  against,  412 — 414,  417. 
as  affecting  rent -charges,  441  n. 

leases  to  commence  infutiDo,  516  n. 

renewable  leases,  540  n. 

Person,  in  law  natural  and  artificial,  300. 

Personal  property,  1,  8,  32,  249,  507,  508. — See  Chattel.s  ;   Teu.m  ; 
Mortgage. 
actions,  23,  24,  25. 

representatives,  1 1 1  n.,  222. — And  see  Execltur. 
things,  25. 
}>ereditamen(s,  29  n. 
modern  forms  of,  29,  30. 
W.R.i'.  4H 
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Pki!Hunaltv,  25. 

Petitions  in  Chancery,  103,  I'Ji  n. 

Petty  Sehjeaistv,  52,  58. 

I'iN  money,  101,  438. 

TiacAKV,  eunimon  of,  43U. 

i'liAC'E  of  worship,  site  for,  78  u. 

I'oND,  deseription  of,  34. 

PoBTiONS,  terms  of  years  for  securing,  540. 

l'u:iiiEssio  fraCris,  old  doctrine  of,  70(),  7 12. 

Possession,  2,  5. 

advantage  of,  14'J,  592. 

delivery  of,  essential  to  common  law  conveyance,  31, 

145,  159,  101. 
under  lease,  201,  202,  205,  517. 
under  grant  of  eo})yhold,  472. 
action  to  recover. — See  Action. 

mortgagee's  right  to  recover  possession,  504  and  n.,  570. 
mortgagee  in,  504,  570,  573. 
of  title  deeds,  011—014. 
required  for  action  of  trespass,  170  n. 

PossESSOKV  title,  0.54,  055. 

Possibility  of  issue  extinct,  tenant  in  tail  after,  lor>,  109. 
of  an  estate,  09  n.,  372,  373  and  u. 
common  and  double,  370,  371  and  n.,  419. 
assignable  in  equity,  09  n.,  373. 
of  seisin,  380. 

I'osTUL'iious  children,  308. 

PowEK,  nature  of,  119,  219,  387,  390,  395,  390. 
special,  398—403,  424. 
in  settlements. — See  Settled  Land. 
to  appoint  new  trustees,  194 — 190, 
in  mortgages,  of  leasing,  507,  50S,  574,  579. 
of  sale,  571— 573,  579,  007. 
to  appoint  receiver,  insure  and  cut  limber,  573. 
general,  of  appointment,  251  n.,  315  u. 

conveyance  under,  218,  219. 
liable  to  debts  of  apjjointor,  388. 
compliance  with  formalities  of,  390 — 392. 
attestation  of  deed  executing,  391,  392. 
equitable  relief  on  defective  execution  of,  392,  393,  399. 
exercise  of,  by  general  devise,  395. 

by  will,  251  n.,  393,  395. 

in  favour  of  a  wife  or  husband.  392,  394. 

by  married  woman,  315  n.,  394. 

by  infant,  394. 
extinguishment  of,  390,  403. 
suspension  of,  390. 
duty  on  succession  under,  425. 
release  and  disclaimer  of,  403,  404. 
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FsAiivn'h;  tfuant  to  the,  98. 
I'kecbdkxt.s  folluwx'd  in  Cliancury,  107 
Pke.mises,  mcauiug  of,  'So. 
PiiESt'iui'TioN-,  434,  S'J'J — liUl. 

PRESENTATIUX,  449. 

next,  453,  454. 

.sale  foi-Inddeii,  453. 

limitation  of  action  to  enforce  right  cf,  597. 

Pkeskxt.ment,  of  surrender  of  copyholds,  494,  495. 
of  will  of  eoiiy holds,  497. 

1'kimeu  iSeisin,  48  n. 

PCIJIUGENXTUKE,  101,  231,  232. 

PiuoiUTY  of  mortgages,  584 — 587. 

of  application  for  ix-gistration,  (i55. 
of  registered  charges,  ()(i8. 

in  Middlesex  and  Yorkshire,  213,  2(>J,  2<'>5. 
notice,  076, 

i'iaviT\'  between  lessor  and  assignee  of  term,  52.3. 
none  between  lessor  and  underlessee,  53U. 

PuuBATE  of  wiU,  223,  249—251. 

Phoclamatioxs  of  fine,  lUO  and  n. 

Pkoduction  of  documents,  on  sales,  ()05,  (514. 

acknowledgment  of  right  to,  (114 — (iKi, 

Pjioeesseu  persons,  115. 

Pkufessional  remuneration,  032 — G34  and  nu. 

Pjrofit  d2>>'cndrc,  600,  001. 

PiiorEKTV,  definition  of,  1 — 0. 

classification  of,  as  cor[)oreal  or  incorporeal,  4,  5. 
real  and  personal,  1 .  8 —  1 2. 
moveable  and  immoveable,  11.  12,  22. 
in  lands  and  gcwds  distinguished,  (>,  15. 
in  equity,  185. 

PiKiTECTOK  of  .settlement,  103—105  and  nn.,  35!l,  482,  500. 
mariied  woman,  327. 

PiiuviUEXT  societies,  mortgages  to,  575. 

PunLic  trustee,  198,  1!>9. 

Pcji  autre  vie,  estate,  131 — 134 

liable  to  debts,  2!»1. 
in  a  rent-charge,  44:5. 
in  copyholds,  482,  483. 

Pl'uc  HASE.  meaning  t>f.  Oil,  220.  3(.Mt. 

when  iieir  takes  l)y.  0<t.  2(il. 
deed,  specimen  of  a,  027,  Oil. 

sfaiii|»s  on,  ()2',>  n. 
money,  j)ayment  of,  019 — 021. 
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rLUtcliASEK,  descent  traced  from  last,  22!)— 231,  234,  705—708. 
voluntary  conveyances  void  against  as,  78. 
takes  an  equitable  estate,  187. 
with  notice  of  unregistered  assurance,  213. 
wUl,  264—266. 
annuity,  438. 
judgments  binding  on — See  Judgment  Debt.s. 
lis  pendetis  binding  on,  298. 
without  notice  of  trust,  172,  183,  596,  673. 
of  restrictive  covenant,  189. 
of  judgment,  275,  277,  296. 

copyholds,  483,  484. 
leaseholds,  532,  533  and  n. 
interest  of  mortgagee,  583. 
of  estate  duty,  270,  675. 
of  liabiUties  to  Crown,  290,  291. 
of  voluntary  settlement,  292. 
protected  by  trust  of  long  term,  549 — 553. 
must  see  to  application  for  debts  and  legacies,  263  u. 
from  Crown  debtor,  290,  291. 
from  mortgagee,  571 — 573. 
relief  against  mistaken  payment  by,  401. 
what  expenses  to  be  borne  by,  604,  605. 
rights  of,  under  an  open  contract,  604 — 616. 
of  leaseholds,  must  covenant  to  indemnify  vendor,  522. 


Q. 

Qualified  title,  654. 

Quasi  entail,  134. 

Quia  Ewptorcs,  Statute  of. — Sec  stat.  18  I'^dw.  1.  c.  1. 

Quiet  enjoyment,  covenant  fur,  621,  625,  626,  628,  636,  703. 

Quit  rent,  55  and  n.,  58,  491. 
extinction  of,  491. 


R. 

Rack-rent,  108  and  n.,  130. 

Railway  shares,  personal  property,  30. 

Real  actions,  23,  24,  25,  61  and  n.,  65  and  n.,  146, 592  n.,  593  u.,  607. 
to  recover  rent,  436. 
things,  25. 
property,  1,  8,  28,  32.  471. 

Act  to  amend  the  law  of. — See  stat.  8  &  9  Vict.  c.  10. 
hereditaments,  26. 
estate,  27. 

Realty,  25,  26. 

Receipt  of  trustees  now  discharges,  620.  621. 

for  purchasc-mone}',  form  of,  620,  ()28,  642,  701. 
for  mortgage-money,  indorsed,  575. 
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REf:EIVER,  291. 

power  to  appoint  in  a  mortsaso,  ^>'i'^. 
of  tithe  rent -charge,  457. 

Receiving  order,  5U  and  n. 

Recitals  in  deeds.  605,  627,  631,  64.3,  700,  701. 
estoppel  effected  by,  643  n. 

Recoqnizaxces,  276  n.,  294. 

Reconveyaxce,  561,  563  n.,  575. 

Record,  debts  of,  276  n.,  289  n. 

Recovery,  61  n.,  95 — 99. 
collusive,  96. 
abolished,  99. 

could  only  be  brought  against  tenant  of  freehold,  103. 
persons  prohibited  from  suffering,  106,  107. 
customary,  481. 
search  for,  617. 
of  possession. — See  Possessiox. 

Recreation  ground,  site  for,  78  n. 

Rectificatiox  of  land  register,  682 — 684. 

Rectories,  advowsons  of,  4.50 — 452. 

Reddendum,  700. 

Redemption,  equity  of. — See  Equity  of  RKnEMPTiox. 
action  for,  559  n.,  575. 
of  quit -rent,  55  n. 

Re-entry,  condition  of,  342 — 344,  523  m. — See  Condition. 

Register  of  judgments,  274 — 281. 

of  writs  of  execution,  275 — 284,  533.  017. 

of  lis  pendens,  298.  617. 

vacation  of,  277  n.,  298  n. 

in  palatine  counties,  280. 

-Middlesex  and  Yorkshire,  212,  213. — And  see  MinDi-F.SEX. 

Yorkshire. 
Bedford  Level,  214. 
of  assignments  to  creditors,  283,  619. 
of  annuities,  437,  618. 
of  rent-charges,  437,  544. 

Rectsterep  land,  214.  21.5,  649— (>91. 

what  interests  may  be  registered,  650, 

application  for  refjistration,  6.50—657. 

conveyance  on  sale,  214. 

persons  entitled  to  apply  for  registration,  650,  651, 

advertisements,  ()52,  ()56. 

objections  to  registration,  (i52. 

jmwei's  and  duties  of  registrar,  652 — (i5li.  672,  673, 

67.5,679,680,681. 
with  absolute  title,  652— 6.")4.  i\M.  657.  663,  664. 
with  f|ualitie(l  title,  ti54,  659.  664.  674. 
with  possessory  title.  <>55.  65!K  6(14.  67-t. 
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RF.r.T'^TF.F.KP  laml,  inoninl)rnnooR  ]>rioi'  In  first  rogistralinn,  (ir)3,  (l.'io, 

niarkiiiji;  •loriinionts,  G54. 
leaseholds,  r)l(),  (ir>6,  (5/59,  fiGO,  602. 

assignnient  of,  580,  5.'{8. 

underlease,  538. 
land  certificate. — See  Laxd  Certtficate. 
effect  of  registration,  057,  001,  ()02. 
settled  land,  600—662.  671,  672. 
by  owner  in  equity,  66 1 ,  662. 
registered  dispositions  of,  662,  00.3, 

stamps  on,  663  n. 
registered  charge,  666 — 669. 
priority  of  apjilications,  657. 
certificate  of  charge,  6(57. 
sub-charge,  669. 

effect  of  unregistered  transfer,  670. 
certificate  of  incumbrance,  670. 
liabilities  declared  not  to  be  incuinbrances.  658  n. 
mines  and  minerals,  665. 
succession  and  estate  duty,  675. 
trustee  in  bankruptcy,  672. 
unregistered  dispositions  of,  659,  603,  088,  097. 
trusts  not  registered,  073. 

transfers  and  charges  before  registration,  673,  687. 
title  on  sale  of  registered  land,  673 — 675. 
]5rovisional  registration  of  purchaser,  677. 
death  of  registered  proprietor,  (57 1 ,  672. 
time  from  which  instruments  take  effect,  675,  676. 
priority  notice,  659  n.,  670. 
conditions  annexed  to,  677. 
notices,  663,  677,  078,  683. 
cautions  against  registered  dealings  with,  663,  670, 

677— 68\  683. 
against  registration,  679,  680. 
inhibitions,  661,  663,  672,  677,  679,  680,  683. 
restrictions,  661,  663,  672,  677,  (579,  (581,  683. 

on  registration  of  joint  owneis,  681. 
rectification  of  register,  682— (584,  689. 
fraudulent  dispositions,  682. 
indemnity,  682—684. 
title  by  adverse  possession,  684. 
divisions  of  regLster,  085. 
index  maps,  080. 
list  of  pending  applications,  080. 
inspection  of  register,  686. 
plans  and  descriptions,  686. 
compulsory  registration,  214,  215,  51(5,  530,  538, 

686. 
removal  from  register,  687. 
mortgage  of,  687—690. 

Hegistkation  of  deeds,  212,  213,  012. — And  see  Middlesex,  YoPvK- 

SHIRE. 

compulsory,  214,  215,  516,  530,  538,  686. 

of  affidavit  of  intestacy,  205. 

of  conveyance  of  advowson,  454. 

of  leases,  510. 

of  assignments  of  leases,  530. 

of  underleases.  538. 
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REnif^TRATTdN  of  titlo. — Rcc  RE(;r.sTEUKn  LAvn. 
searcli  for,  018. 
of  jnortgagcs  by  companies,  5SS. 
of  annuifios,  487,  438. 

Regrant  of  copyholds  after  forftutnro,  4SI. 

Releask,  proper  as.surance  between  joint  tenants,  140. 

conveyance    by,    201,    207,    218. — And    see    Lea.se    Axn 

Release. 
of  i^owers,  126,  403. 
of  dower,  328. 
of  reversion  to  tenant,  345. 
of  contingent  remainder,  372. 
of  possibility,  372. 

from  rent-charge  of  part  of  liorodifamenfs,  (•ff(>et  of,  44."), 
446. 

Relief,  feudal,  47,  51,  53,  UiO,  351. 
may  still  be  due,  55,  58. 
payable  by  copyholder,  480. 
against  forfeiture,  513,  515,  520,  527,  070,  343. 
of  underlease,  537.  538. 

Rematxder,  definition  of,  93.  338,  347. 

arises  from  express  grant,  3.3S.  347. 

conveyance  of,  349. 

no  curtesy  of,  312. 

bar    of,    after    an    estate    tail.    !»;5.    09.    107,   350,    382, 

420  n.,  423. 
by  recovery,  97. 
))y  deed  enrolled,  99,  103—105. 
after  estate  for  life,  349. 
in  estate  jnir  autre  vie,  134. 
of  estate  tail,  350,  3.59,  382  n..  4  14. 
tenure  of,  347. 

limitation  of  estates  in,  348 — 358. 
vested,  349. 

devolution  of,  on  death,  358,  359. 
contingent. — ^ec  Ct)XTixGEXT  RE^rAIXDER. 
creditor's  rights  against,  359  n.,  42(!,  427. 
of  copyholds,  502,  .503. 
limit  to  the  recovery  of,  594,  008. 
length  of  title  to  be  shown  on  sale  of,  007. 

Remotexess  of  limitation,  412 — 127. 

of  rul(^  against  perpetuities.  412 — 114. 
restriction  on  accumulation,  415,  41(i. 

on  gift  over  on  failure  of  issue,  415. 
in  the  ca.so  of  contingent  remainders.  417 — 424. 
in  the  ease  of  special  ])owers,  424  and  n. 

Remun'eratuix,  professioi\al,  032 — 034. 

Ki:XK\VAiu,io  life  estates,  in  copyhnlds.  40!>. 
leases,  539,  540. 

Rkxt  service,  .52,  55,  114,  340,  347.  42!>. 

issues  out  of  every  part  of  the  lands,  .]4  I. 

rack,  KtS  u..  1.3(1. 

(piit,  .55  ami  n.,  58,  491. 
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Rent  on  granl.  in  fee,  52,  55,  42f). 

in  tail,  ]09,  :{40. 

for  life,  114,340. 

for  years,  340—347,  521—524. 

of  underlease,  535,  536. 
on  mining  lease,  of  settled  land,  122. 
apj)ortionmcnt  of,  130,  131,  445,  529. 
remedies  for  recovery  of,  340 — 344,  440,  444,  521,  n.  524,  535, 

537. 
attached  to  the  reversion,  344,  345,  529. 
formerly  lost  by  the  destruction  of  the  reversion.  345 — ^347. 
seek,  435,  436,  440,  445  n.,  451,  535. 
of  copyhold,  486  and  n.,  491. 
wrongful  receipt  of,  595. 
limitation  of  actions  and  suits  for,  597.  * 

REXT-charge,  437—447,  535,  550. 

deed  necessary  to  create,  437. 

creation  under  the  Statute  of  Uses,  438,  439. 

estates  in,  437- — 443. 

apportionment  of,  445,  446. 

cesser  and  escheat  of,  445,  449. 

remedies  for  recovery  of,  436,  440,  441,  446. 

limitation  of  action  to  recover,  597. 

how  affected  by  rule  against  perpetuities,  441  n. 

covenant  to  pay,  446. 

issuing  out  of  leaseholds,  544  n. 

under  Agricultural  Holdings  Act,  544. 

under  Improvement  of  Land  Acts,  127,  438,  442. 

search  for,  618. 

tithe,  457. 

sale  in  consideration  of,  444. 

bankruptcy  of  owner  of  land  subject  to,  447. 

Renunciations  of  probate,  223,  226  and  n. 

Representation,  88,  233. 

Repugnancy,  83. 

Residuary  devise,  253,  395. 

Resignation,  agreement  for,  450. 

Restraint  on  anticipation,  84,  319 — 321,  324. 

does  not  prevent  exercise  of  jiowers,  326. 
may  be  raised  by  order  of  the  Court,  316,  321. 
on  alienation,  82—85,  412. 

by  married  woman,  84. 

Restrictions  on  dispositions  of  registered  land,  661,  663,  672,  677, 
680,  691,  693. 

Restrictive  covenants,  183  n.,  189,  446. 

on  sale  by  mortgagee,  572  n. 

Resulting  trust,  185. 

use,  176,  364. 

Retirement  of  trustees,  195,  196,  199 
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Reversion,  337—3-47. 

deiinition  of,  337. 
after  a  conditional  estate,  02. 
after  an  estate  tail,  bar  of,  by  birth  of  issue,  03. 
Ijy  fine,  03  n. 
l)y  recovery,  07. 
by  deed  enrolled,  00,  103- 
105. 
no  curtesy  of,  312. 
after  estate  for  life,  30,  330—347. 
after  a  lease  for  years,  30,  202,  338 — 347. 

condition  of  re-entry  annexed  to,  344,  "123. 
rent  service  annexed  to,  344 — 347,  524. 
descent  of,  358. 
on  an  underlease,  346,  535 — 537. 
of  mortgaged  leaseholds,  570. 
creditor's'  rights  against,  350  n.,  426,  427. 
rights  and  liabilities  of  assignee  of,  523,  524. 
conveyance  of,  202,  338,  330. 
severance  of,  520. 
limit  of  recovery  of,  504,  608. 
length  of  title  to,  606. 
sale  of,  613. 

Reversion,  duty,  350  n. 

Revocation  of  wills,  251,  252. 

Right,  included  in  a  man's  property,  4 — 6. 
writ  of,  05. 
to  convey. — See  Covenant  for  Title. 

River,  soil  of,  432. 

Road,  soil  of,  432. 

waste  beside,  432. 

Roman  equity,  indirect  influence  of,  167  n. 

Royal  mines,  SO  n. 


S. 


Saf-f,  power  of.  in  mortgages,  571—573,  578,  570. 

of  settled  land,  110,  401.— And  see  Skttlkd  Land 
of  infant's  land,  142  n.,  30.3. 
what  is,  215  n. 
of  goods  distrained,  :541. 
of  leaseholds,  521. 
by  tenant  in  tail,  100. 
liy  tenant  by  curtesy,  314. 
by  judgment  crerlitor,  270. 
by  the  Court  instead  of  i)artition,  143,  144. 
foreclosure,  57(1. 
redemption,  .575. 
for  payment  of  testator's  debts,  82,  2()  1—263  and  n. 
rights  of  v(^ndors  and  ])uichasers,  187,  604  .v/. 
of  land  subject  to  inouMil)rane('s,  608,  600. 
contract  for,  101,  604. 
of  reversion,  613. 
by  proprietor  of  registered  charge,  667. 


7fi2  INDEX. 

Saxctuakv.  40  n. 

Satisfactiox  of  jiul^monlH,  27r>  n. 

Satisfied  terms,  553. 

Scholastic  logic,  370. 

Schools,  sites  for,  78  n. 

Scintilla  juris,  386,  387. 

ScuTAGE,  46  and  n.,  52  n.,  53. 

Sealed  writings,  32  n.,  151 — 1.')3. — And  see  Deed. 

Searches  for  incumbrances,  &c.,  20!),  617 — 619. 
official,  299  n.,  617  nn.,  (ilU  n. 

Sea-shore,  433. 

Seigxory,  57,  428,  451,  535. 

in  gross,  428,  435,  451. 

Seisix,  36,  140,  146,  159. 

necessary  for  fine,  159.     ■ 

transfer  of.  required  to  be  notorious,  366. 

under  the  Statute  of  Uses.  176,  203,  383—385. 

in  demesne  or  in  service,  38  n. 

must  not  be  without  an  owner,  366,  367. 

possession  is  evidence  of,  592. 

seisina  facit  stipitem,  229,  230,  700. 

not  in  lessee,  202,  338. 

by  marriage,  312. 

actual  seisin  required  for  curtesy,  313,  709 — 715. 

legal  seisin  required  for  dower,  329,  332,  714. 

of  copyhold  lands  is  in  the  lord,  472.  473. 

of  a  rent,  436. 

of  mortgagee,  563. 

Seizure  quousque  of  cojiyholds,  497,  498,  503. 

Separate  estate  in  equity,  wife's,  319 — 325,  499.  539. 

property   under   Married   Women's    Property    Acts,    322, 
325,  494,  539. 

Sequestration  of  profits  of  benefice.  85  n. 

for  contempt  of  Court,  26  n.,  164  and  n. 

Serjeaxtv,  grand,  tenure  of,  49.  58. 
petty,  tenure  of,  52,  58. 

Servi,  41,  464  n. 

Service,  lord  seised  in,  38  n. 

Services,  feudal,  10,  13,  14,  16,  42,  46—53,  50  n. 
a  charge  on  the  land,  70. 
enforced  by  distress,  67. 
on  grant  of  estate  tail,  109,  110. 

for  life,  114. 
where  land  is  taken  under  writ  of  elegit,  273. 
indivisible,  71. 
lieriot,  487  n. 
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Serviext  tonomonl,  000. 

Retti.kd  land,  persons  liavinp;  statiitorypf^wors  of  Ifn.Tnl.  for  life.  100, 
134,  r.i5,  100. 
married  woman,  ;{25. 
tenant  by  tlie  curtesy.  .'^14. 
timber  on,  IIH — 118. 
powers  given  to  tenant  for  life, 

by  settlement,  110,  120. 

by  Settled  Land  Acts,  120  sq. 

must  be  strictly  followed,  121,  121$. 

leasing,  120,  123,  400..  402. 

sale  and  exchange,  120,  12.3— 1 20.  401. 

mortgage,  12.'). 

conveyance,  12.5. 

partition,  143. 

to  enfranchise  copyliolds,  489. 

to  grant  copyholders  licences  to  lease, 

474  n. 
cannot  be  as.signcd  or  released,  12G,  404. 
exercised  on  behalf  of  infant,  303. 
'    application  of  capital  money  on  sale  of,   123 — 125, 
127—129,  .'')41  n. 
improvement  of,  120 — 129. 

,Sce  stats.  45  &  4()  Vict.  c.  38  ;  47  &  48  Vict.  e.  IS  ; 
50  &  51  Vict.  c.  .30;  .52  &  .53  Viet.  e.  30;  and 
53  &  54  Vict.  c.  (iO. 

Settlement,  by  means  of  feoffment  to  uses.  170. 

marriage,  08,  101,  114,  319,  331,  384,  .540. 

form  of,  (i4.5— 048. 

by  infants  on  mairiage,  301,  394. 

under  the  Statute  of  Uses,  180,  384. 

voluntary  and  for  value,  79. 

fraudulent,  83,  292. 

of  renewable  leaseholds,  540,  541. 

of  copyholds,  499. 

protector  of,  103—105  and  nn  ,  327.  482.  .500. 

execution  of,  in  equity,  180. 

equity  to  a,  318  and  n.,  539. 

duty  on  .succession  under.  2()0 — 209,  425. 

covenant  for  title  in.  024. 

sta7np  on,  048  n. 

Settlement  estate  duty.  209,  270. 

Severalty,  142,  233. 

SEVERAXf^E  of  joint  tenancy,  140  and  n. 
of  reveision,  52!>. 

Shares  and  stocks,  29. 

Shelley's  ea.se,  rule-  in.  351 — 358,  398. 

Sheuiff,  17,  24  and  n.,  159,  272,5.32. 

SliiFTiNQ  >i.se,  .383—387. 

of  coi)yholds,  .504. 

SmNiNO  of  deeds,  1.52,  157.  15S.  .30 1.  028. 
of  wills,  '241.  24.S. 
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Simony,  453. 

HocAv.K  tenure,  44,  40—52,  (il,  .S7,  4r.:],  4SG. 
derivation  of  word,  50. 
viUamun  socariium,  4!)  n.,  (il  n.,  405,  475. 
f(uardianship  in,  51,  52,  302. 
incidents  of,  51. 

under  modern  law,  .55,  58. 
became  the  usual  free  tenure,  .52,  .54,  5.5. 
devise  of  lands  held  in,  27  n.,  75,  24(i. 
descent  of,  87. 

SOCHEMAXSVS,  LlBES,  43,  49,  4()3. 

Soil  of  river  or  road,  432. 

Solicitor  mortgagee,  561  n. 

remuneration,  632 — 634  and  nn. 
payment  of  purchase-money  to,  619;  620. 

Special  contract,  18  n.,  82. 
occupant,  132. 

Special  powers,  398—403,  424. 

Special  tail. — See  Tail. 

Special  Tbtjsts,  177,  178  n. 

Specialty,  heir  bound  by,  82,  284 — 287. 

Specific  performance  obtainable  in  Chancery,  165,  167  n. 

not  granted  of  voluntary  covenant,  184. 
of  contract  to  make  a  mortgage,  610. 

Spbixgixg  use,  383—390. 

Stamps  on  voluntary  conveyances,  80  n. 
on  deeds,  156  n. 
on  agreements,  191  n. 
on  declarations  of  trust,  191  n. 
on  appointment  of  new  trustees,  195  n. 
on  vesting  trust  property,  197  nn. 
on  conveyances  in  consideration  of  annuities,  444  n. 
on  pi'esentation  to  ecclesiastical  benefice,  450  n. 
on  surrender  of  copyholds,  494  n. 
on  covenant  to  surrender  copyholds,  623  n. 
on  leases,  514  n. 
on  agreements  for  leases,  515  n. 
on  assignment  of  leases,  530  n. 

on  mortgages  and  securities  for  the  payment  of  money,  562  n. 
on  foreclosure  order,  570  n. 
on  transfer  of  mortgage,  562  n.,  583  n. 
on  acknowledgment  for  production  of  title  deeds,  615  n 
on  purchase  deeds,  629  n. 
on  marriage  settlement,  648  n. 
on  instruments  relating  to  registered  land,  663  n. 

Statutes  merchant  and  staple,  276  n. 

Stewakd  of  manor,  493,  496,  497. 

Stock  of  descent,  229—234,  235,  238,  705—708. 
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Stocks  and  shares,  29. 

SUB-CHAKGE,  655. 

Subinfeudation,  38,  3U,  07,  70,  1)2,  lOU,  l-KJ. 

Succession  to  freeholds    and    ehattels,    J  [),    20,    220   4vy. — Aud   sec 
Descent. 
duty,  245,  26(5—269  and  nn.,  425. 

on  death  of  joint  tenant,  138  n. 

rates  of,  266  n.,  425  and  n. 

exemptions  from,  267  n. 

charge  of,  268  n. 

on  registered  land,  658  n.,  675. 

on  powers  of  appointment,  425  anil  n. 

Sufferance,  tenant  by,  510,  563. 

SuiTof  Court,  48,  51. 

may  still  be  required,  55,  58. 
due  from  copyholder,  485. 

Summons,  proceedings  by,  194  n.,  279  n.,  569  n.,  575  n. 

Support,  right  of,  34. 

Supreme  Court  of  Judicature  Acts. — See  stats.  36  &  37  Vict.  c.  66  ; 
38  &  39  Vict.  c.  77  ;  44  &  45  Viet.  c.  68  ;  and  47  &  48  Vict, 
c.  61..  169. 

Surrendeu  of  life  interest,  160  and  n.,  218. 

contingent  remainder  destroyed  by,  377. 
of  copyholds,  469,  492,  494,  622. 

on  mortgage,  577,  578. 
of  married  woman,  495,  501. 
stamp  on,  494  n. 
to  use  of  wife,  495. 
to  use  of  will,  497. 
estate  tail  barred  by,  482,  501 
of  equitable  estate,  500 — 502. 
to  shifting  uses  inter  vivo-'>,  504. 
form  of,  717. 

nature  of  surrenderee's  right,  495 — 197,  578. 
of  a  term  of  years,  346,  547. 

efl'cct  on  underlease,  346,  538. 
in  law,  540. 

power  of  mortgagor  or  mortgagee  to  aeeept,  567  n., 
574  n. 

SiiUVlViiKS  of  joint  tenants  cntitleil  to  tbe  wliolc,  138. 

of  copyhold  joint  tenants  do  not  refpiire  fresli  admittanei-, 

488. 


Tacking,  585,  586,  590. 

Tail,  Estate,  64,  90— 111. 

derivation  of  \Mjid,  91,  I  is. 

creation  of,  91,  !>2,    181,   2()S.— And    sec   W"iU)s   n|- 

LlMHATHLN. 
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'J'aii.,  EsTATJi,  gcnwal  and  s[»ecial,  90,  I0<>,  JlJli. 
male  and  female,  !»0,  208. 
tenure  of,  109,  IJO. — JSee  I'ltEK  Tknukk. 

was  a  coudilional  gift,  92. 
alienation  of  and  barring  tiic  entail,  92 — 100,  102 — 
109. 
M'here    coneurrencc    of   tenant    for   life 

necessary,  102 — 104. 
where  the  estate  is  not  barred,  108,  109. 
for  debt.  293,  294,  485. 
descent  of,  90,  110,  111,  228,  233,  234,  707. 
in  borough-English  lands,  tiO  n. 
effect  of  Land  Transfer  Act,  on.  111. 
which  cannot  be  barred,  10(>,  107. 
forfeiture  of,  110  n. 
tenant  of,  91,  109,  UO. 

powers  of  leasing,  sale  and  exchange,  108, 

109. 
feoffment  by,  149. 
bankruptcy  of,  293. 

after  possibility  of  issue  extinct,  lOU,  109 
ex  jjiovidione  viri,  107. 
granted  for  public  services,  lOti,  109. 
free  enjoyment  of,  109. 
quasi  entail,  134. 
joint  tenants  in,  13ti,  137. 
tenants  in  common  in,  137. 
equitable,  186—188,  190. 
ill  remainder,  359. 

"  in  tail,"  "  in  tail  male,"  "  in  tail  female,"  207. 
inrolment  of   disentailing  deeds,  99. — And   sec   Dia- 

EST^ULING   ASSUKAKCE. 

no  lapse  of,  254. 

barred  by  recovery,  95 — 99,  190. 

by  deed  enroUcd,  99,  100,  190. 

by  tine,  99,  100. 

necessity  of  concurrence  of  tenant  for  life,  102, 
103. 
not  barred  by  contract  for  sale  or  w  ill,  107. 
in  money,  188. 

limitation  of  actions  after,  595. 
constructive  estate  in  a  will,  250,  257. 
hi  copyholds,  478—482,  484. 

equitable,  499,  501. 

Taltakum's  case,  95. 

Tax^vtion  of  costs,  033  n. 

Tenant  for  a  term  of  years, 
for  life, 

m  fee,  tail.  I    See  Te1:m,  &c. 

copyhold,  / 

in  villenage,  | 

by  curtesy, 
to  the  prcecipe,  98. 
at  rack  rent,  130. 
■pur  autre  vie,  131 — 134. 
in  capite,  37,  40—43,  45,  57. 

forbidden  to  alienate,  39  n..  73. 

special  burdens  on,  48  and  n.,  54. 
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Tekant  juiiit,  130  144,  488. 

in  common,  141 — 144,  488. 
ill  severalty,  142. 
by  clcrjit,  278. — ^And  .see  Eli;(jit. 
ill  dower,  leases  by,  -JIM. 
al  will,  472,  509,  510. 
by  sulieraiiee,  510. 
from  year  to  year,  510 — 512. 

of  agrieultural   holding,    541    n. — And   sec    AuKlcULTUK-iL 
Land. 

TliNEMiiNTS,   10,  22,  'S'.i. 

dominant  and  .servient,  000. 

TiCM'KK  delined,  12. 

introduction  of  principle  of  feudal,  10,  12 — 15,  'M. 

eliattcls  not  tlie  objects  of,  15. 

classiticatioii  of,  45 — 55. 

in  2)articular  places,  58 — 01. 

of  an  estate  in  fee,  tail,  life. — .Sec  FjiK,  Tail,  Life. 

free,  10,  30—02. 

origin  of  incidents  of,  37  vy 

in  villeiiage,  l(i,  ID,  20,  41",  42.  459—403. 

protection  of,  17  and  n. 
in  burgage,  27  n.,  43,  45,  52,  00,  74. 
gavelkind,  58-00. 
socage. — iSee  (Socage. 

by  knight's  service. — .See  Knuiht's  Seuvice. 
by  serjeaiity,  49,  52,  58. 
in  frankalmoign,  40,  53,  55,  02,  09. 
of  ancient  demesne,  01,  02. 
of  leaseholder,  339. 
of  remainderman,  347. 

none  of  ])urely  incorporeal  liereditaments,  448. 
copyhold. — Sec  CopynoLD. 
customary  freehold,  474 — 47(). 

Tek.m  of  Yeak.s,  Estate  fuu  a,  507,  509 — 555. 
reversion  on. — Sec  Ueveksion. 
right  to  recover  possession,  18,  05  n. 
nature  and  kinds,  .50!t. 
creation  of,  512 — 518. 

when  to  be  in  writing.  150,  513. 
by  deed,  512,  513. 

perfected  by  entry,  20l,  202,  201,  517 
under  powers  in  a  settlement,  398,  399  ini. 
by  estoppel,  518. 

to  commence  inJ'iilKro.  510  and  n. 
is  personalty  and  devolves  among  chattels,  2(.l,  21,  29,  529. 
is  less  than  freeliold,  04,  517. 
trust  of,  not  subject  to  Statute  of  Uses,  178. 
t(;nurc  of,  339. 
forfeiture  of,  on  feoffment,  150  n. 

on  non-i)ayment  of  rent,  342,  524. 
on  breach  of  other  covenants,  524 — 528. 
alienation  of.  519,  529. 

for  debt.  532—534. 
bankruptcy,  511,  533.  534. 
by  will,  531,  532. 
merger  of,  340,  547. 
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Teum  of  Ykai:s,  Estate  fok  a — continued. 
mortgage  of,  579. 

"  usual  covenants,"  521 — 529,  530  n. 
proviso  for  re-entry,  342 — 344,  521  n.,  524,  525,  529. 
tenant  of,  position  in  early  law,  16,  18,  65,  201,  520  n. 
can  recover  possession,  18,  65,  518. 
has  not  seisin,  339. 
attornment  by,  344,  345. 
determinable  on  life,  134,  518. 
lenewablc,  540,  541. 
agricultural,  511,  512,  520,  521  and  nn.,  527. 

compensation  for  improvements,  542 — 544. 
damage  by  game,  543. 
husband's  rights  to  his  wife's,  538,  539,  555  n. 
wife's  separate  estate  in,  539. 

equity  to  a  settlement,  539. 
long  terms  for  securing  money,  544 — 555. 

attendant  on  the  inheritance,  549 — -554. 
merger  of,  547 — 550. 
by  way  of  mortgage,  535  n.,  577. 
enlargement  of  long  term  into  fee  simple,  554,  555. 
title  on  sale  of,  606. 
on  contract  for,  611. 

Testatum,  627,  630,  641,  644,  645,  699,  701. 

Thellusson,  Mr.,  Will  of,  415. 

Things  real  and  personal,  23 — 25, 

corporeal  and  incorporeal,  4 — 6. 

Ti.MBER,  right  of  tenant  for  life  over,  110 — 118. 
on  copyhold  lands,  473  and  u. 
on  mortgaged  lands,  573. 
tenant  in  tail  may  cut,  109. 
what  trees  are,  116  n. 

Time,  unity  of,  in  joint  tenancy,  130,  139. 

within  which  an  executory  interest  must  arise,  412 — 415. 
accumulation  is  allowed,  415,  416. 
contingent  remainder  is 'allowed,  417 — 124. 
to  be  covered  by  searches,  619. 

limited    by    Statutes    of    Limitation. — See    Limitation    oe 
Actions. 

Tithes,  455 — 457. 

limitation  of  action  to  recover,  597. 
length  of  title  to,  606. 

Title,  592—026. 

founded  on  possession,  592. 
under  Statutes  of  Limitation,  593 — 598. 
by  prescription,  599 — 601. 
under  ancient  feofifment,  602 — 004. 
on  modern  sale,  proof  of,  004 — 610. 
length  of,  005—608. 
root  of,  607. 
on  mortgage,  610. 
marketable,  610. 

on  contract  to  grant  or  assign  a  term,  Oil. 
searches,  299,  617—019. 
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Title,  covenants  for. — See  Covexaxts  for  Title. 
Act  for  obtaining  a  declaration  of,  649  n. 
on  sale  of  registered  land,  651 — 653. 

Title  deeds,  destruction,  &c.,  of,  154  and  n. 

mortgage  by  deposit  of,  580,  587. 
importance  of  possession  of,  611. 
who  entitled  to  custody  of,  612 — 015. 
right  to  production  and  copies  of,  614 — 010. 
statutory  acknowledgment,  614 — 610. 

undertaking,  615,  616. 
pass  with  the  land,  632  n. 
old  clause  of  grant  of,  702. 

Titles  of  honour  are  real  property,  457. 

Tortious  operation  of  a  feoffment,  149,  150. 

Transfer    of    land    required    to    be    notorious,    204. — See     Cox- 

VEYANCE. 

of  registered  land,  663,  666. 

of  mortgage,  583. 

of  registered  charge,  668. 

Treasox,  forfeiture  for,  48,  49,  55,  94,  110  n.,  115,  193. 
of  copyholds,  485,  486. 
abolition  of  forfeiture,  55. 

Trespass,  175  n. — And  see  Possessiox. 

Tribal  CoMMtrxiTY,  460. 

Trustees,  equitable  jurisdiction  over,  166  n.,  181,  182. 
vendors  are,  187. 

under  Settled  Land  Acts,  121,  123—125,  302  n. 
to  preserve  contingent  remainders,  378,  379  and  n. 
of  settlement,  400—402. 
mari'ied  women,  320,  495. 

in  bankruptcy.     See  Trustee  ix  Baxkruptcv. 
made  joint  tenants,  138,  170,  193. 
descent  of  estate  of  trustee,  139,  193,  194,  244. 

in  copyholds,  500. 
failure  of  heir  of,  57  n.,  193,  194 
lien  of,  for  costs,  297. 
bankrui)tcy  of,  194  n.,  297. 

vesting  of  trust  estate  in  new  trustees,  190 — 198,  41 1. 
appointment  of  new,  I!t4,  195  and  nn. 
retirement  of,  195,  l!tO,  199. 
judicial,  198. 
under  the  Settled  Land  Acts, 

consent  to  cutting  timber,  1 17. 

to  sale  of  mansion  Iidu.sc,  121. 

notice  to  be  given  to,  121.  122,  123.  128. 

capital  money  to  be  paid  to.  123.  125. 

power  over  land  of  infant,  302  n. 

appointment  of,  ()48. 

registered  under  Land  Transfer  Acts,  061. 
public,  198.  199. 
where  they  may  sell  or  mortgage  to  pay  testator's  debts 

or  legacies.  2()2  n..  2<i3  n. 
estates  of,  under  wills.  2ii(>. 
of  copyholds,  tenants  to  the  lord,  199. 

W.R.I'.  r.> 
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Trustees,  mortgages  to,  581,  582. 

do  not  give  undertaking  for  safe  custody  of  deeds,  Oltj. 

payment  to,  (320,  621  and  nn. 

covenants  by,  on  a  sale,  (i22,  624. 

may  be  registered  as  proprietors  of  settled  land,  651,  661. 

Trustee  ix  Bankruptcy, 

property  of  bankrupt  vests  in,  82,  282,  289,  294,  533. 
power  over  copyholds,  484. 
disclaimer  of  leaseholds  by,  533,  534. 

of  land  burdened  with  onerous  covenants,  447. 
voluntary  conveyance  is  void  against,  292. 
wife's  equity  to  a  settlement  enforced  against,  318  n. 
exercise  of  powers  of  bankrupt  by,  388. 
registration  of,  under  Land  Transfer  Acts,  672. 

Trusts,  177—200. 

old  forms  of,  169. 
modern,  177—184,  631. 
special,  178,  182. 

implied  and  resulting,  184,  185,  191. 
constrvictive,  185,  191. 
executed,  executory,  186  n. 
creation  and  transfer  of,  184,  190,  191. 
notice  of  a  trust,  172,  183. — And  see  Notice. 
declaration  of,  stamp  on,  191  n. 
in  a  will,  260. 
for  alien,  307. 
of  copyholds,  499. 
of  renewable  leaseholds,  541. 
in  respect  of  long  terms,  545  sq.,  577. 
of  reversion  of  mortgaged  leaseholds,  579. 
for  separate  use. — See  Separate  Estate,  Wife's. 
limitation  in  cases  of  express,  596,  598. 
See  also  Equitable  Estate, 

Turbary,  common  of.  430. 


U. 

Unborn  persons,  gifts  to,  417 — 423. — And  see  Perpetuities. 

Underlease,  342  and  n.,  519,  534—538. 
mortgage  by,  579. 
sale  and  contract  to  grant,  611. 
registration  of,  650. 

Undertaking  for  safe  custody,  615,  616. 

Unities  of  a  joint  tenancy,  136,  139,  488. 

Unregistered  Assurances  in  Middlesex,  213. 
in  Yorkshire,  213. 
of  registered  land,  663. 

Unstamped  instruments,  629  n. 

"  Unto  and  to  the  Use  of,"  150,  179  n.,  210. 

User,  immemorial,  585. 

abandonment  by  non-user,  587. 
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Uses,  origin  of,  170 — 174. 

enforced  in  Chancery,  172 — 174.  38.3. 

by  implication,  173. 

raised  by  bargain  and  sale,  173.  178.  217. 

alienation  of,  173. 

effect  of  the  Statute  of  Uses,  175 — 180. 

resulting,  176. 

special,  177,  178. 

"  to  the  use  of,"  177,  180,  209. 

no  use  upon  a  use,  179,  180,  217. 

conveyance  to,  210,  211. 

doctrine  of,  applicable  to  wills.  I't,  172,  260. 

springing  and  shifting,  383 — 390. 

power  to  appoint  a  use,  390. 

to  bar  dower,  397,  398,  702. 

in  a  rent-charge,  438,  439. 

might  be  devised,  246. 

Statute  of,  174  -s^.— And  see  27  Hen.  VIII.  c.  10. 

does  not  apply  to  copyholds.  178  n.,  498. 

Usual  covenants  in  a  lease,  521  n. 

Usury  laws,  repeal  of  the,  557  and  n. 


\'aluable  consideration,  79. 

intended  marriage  is,  218  n. 

Vendor,  lien  of,  for  unpaid  purchase-money,  566  n.,  580,  581,  587. 
covenants  for  title  by  a,  621 — 624. 

and  Purchaser  Act,  1874.— See  stat.  37  &  38  Vict.  c.  78. 
rights  of  vendors  and  purchasers  on  sales,  186,  604 — (515 

Vested  remainder,  349 — 359. 

See  also  Remainder. 

Vesting  Orders  of  estates  of  trustees,  197,  198. 

of  leaseholds  of  bankrujit.  534. 

on  forfeitui'c  of  head  lease,  537. 

on  sale  of  land  subject  to  ineuMil)raiices.  609. 
declaration  vesting  land  in  trustees,  l!M>.  197.  411. 
reconveyance  effected  by,  575  n. 

V'ic.vRAGES,  advowsons  of,  452. 

\'lLLAK,  40,  41   u.,  4(il. 

Village  Communities,  4'W,  4(>I. 

\'ii,LANi,  41,  42,  51,  460  i>,j. 

services  of,  42,  44,  462 — 464,  467. 

I  ur.AXiM  SocAa/iM,  49  ii.,  HI  n..  465.  475. 

ViLLEi.N's  or  villani,  41,  44,  460 — 468.  479. 
regardant  or  in  gross,  468  n. 
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V'XLLENAGE,  tenure  in,  16,  44,  459—468,  479,  487. 

at  will  only,  unless  supported  by  covenant,   17 

and  n.,  459,  464. 
devolution  by  custom,  20. 
subsequent  growth  of,  466.  467. 
absolute  (purum),  464. 
privileged,  464. 

VlLLENAGlVM,   16,  460. 

VlRGATA,  462  n. 

V'oLUNTAKY  Conveyance,  78,  79,  280. 

to  charity,  78  n. 
estate  duty  after,  79  n. 
stamps  on,  80  n. 
by  registered  transfer,  664. 
covenants  not  specitically  enforced,  184. 
settlement  void  against  trustee  in  bankruptcy,  292,  389. 
by  person  of  unsound  mind,  303. 
by  drunken  man,  304 
under  power,  389. 

VorcHEs-G  to  warranty,  96,  98. 

W. 

Waiver  of  breach  of  covenant  in  a  lease,  528. 

Wardship,  47  and  n.,  51,  54  and  n.,  55,  70,  169,  303. 
in  case  of  tenant  in  tail,  110. 

Warranty,  37  n.,  38,  68,  96,  98,  602  and  n. 

formerly  implied  by  word  qive,  602,  624. 
now  ineffectual,  603. 

Waste,  by  tenant  in  tail,  109. 

by  tenant  for  life,  2  n.,  116—118,  121,  129,  189,  520. 

voluntary,  116. 

by  lessee,  510,  520  and  n. 

by  mortgagor  in  possession,  565. 

by  copyholder,  474. 

l^ermissive,  117,  474,  510,  520  n. 

equitable,  118. 

land  of  manor,  41,  430,  431,  493. 

strips  of,  by  the  roadside,  432. 

Water,  description  of,  34. 

prescription  of  right  to,  600,  601. 

rights,  passing  on  a  conveyance,  635,  638. 

Way,  rights  of,  31,  81,  434,  635,  638. 

prescription  for,  600,  601. 

Widowhood,  estate  during,  129,  357. — And  see  Dower. 

Wife,  capacity  of,  305,  312,  324. 

lands  of,  husband's  rights  at  common  law,  311  sq. — And  see 

Curtesy. 
in  copyhold.  501,  502. 
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Wife,  equitable  estate,  318. 

in  leasehold,  539. 
equity  to  a  settlement,  318,  o39. 

separate  estate  in  equity,  318 — 321,  399,  501,  502,  .539. 
separate   property   under   ^Married   Women's   Property   Acts, 

322—325,  496,  502,  505,  539. 
rights  in  her  husband's  lands,  84,  85,  234,  235,  327  sq.,  505,  552. 

And  See  Dower. 
conveyance  of  her  freehold,  313—316,  322,  324,  623  n. 
restrained  from  alienation.  84,  319—321,  .324. 
liability  for  debts,  313,  321,  324. 
contract  of,  305,  323. 
vrm  of,  311,  314,  320,  323—325  and  n. 
descent  of  property  of,  314,  323,  324,  539. 
trustee,  326,  495,  496,  539. 
bare  trustee,  326  and  n. 
l^rotector  of  settlement,  327. 
powers  of,  under  Settled  Land  Act,  1882.  .325. 
of  intestate  has  a  charge,  234,  235. 
appointment  in  favour  of,  392. 
powers  given  to,  316  n.,  394. 

release  of,  403. 
under  Statutes  of  Limitation.  594. 
acknowledgment  of  deeds  by,  315,  321,  403,  .")02.  617. 
surrender  of  copyholds  to  use  of,  495. 
copyholds  of,  when  a  bare  trustee,  495,  496. 

seizure  quousq^ie  against,  498. 

separate  use  of,  499. 

conveyance  of  equitable  estate  in,  .501,  502. 

husband's  rights  over,  504,  505. 
term  of  years  belonging  to,  538,  539,  555  n. 
covenants  for  title  by,  623  n. 

Will,  witnesses  and  signature,  247 — 249,  393,  497. 
revocation,  251,  252. 
probate  of,  21,  249,  250. 

registration  in  Middlesex  and  Yorkshire,  264,  2(j5. 
of  chattels,  20.  21,  249. 
of  real  estate,  29,  71  n.,  74.  75,  113,  114,  246—266. 

full  liberty  of.  29,  247. 
of  lands  held  in  socage  and  by  knight's  seiTice,  75,  24G 
of  estate  jpur  autre  vie,  132,  443,  482. 
of  the  use  of  land,  172,  246,  405,  406. 
of  joint  tenant,  138,  139. 

of  married  woman,  311,  320,  323 — 325  and  n. 
of  contingent  remainder,  373,  409. 
of  copyholds,  28  n.,  495,  496,  497,  503. 
of  leaseholds,  531,  532. 
of  gavelkind  lands,  246. 
whether  escheat  prevented  by,  it'o  and  n. 
cannot  bar  estate  tail.  107,  108. 
construction  of,  113,  254 — 261. 
now  speaks  from  testator's  death,  253. 

and  passes  all  his  interest,  114,  257. 
exercise  of  powers  by,  251  n.,  390 — 393. 
uses  and  trusts  in  a,  260. 

charge  of  debts  and  l(>gneics,  82,  262,  263  and  u..  287. 
direction  for  payment  of  debt,  56t)  n. 
devise  in  fee  or  tail  made  liable  to  dcljts,  82,  286. 
lapsed  devise,  253,  254. 
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Wir.r.,  general  dcvLse,  253,  531. 

devise  to  issue  of  testator,  254. 

devise  to  heir,  261. 

devise  to  executors  for  sale,  404 — 407,  503. 

executory  devise  by,  404 — 409,  414  n.,  .503. 

Will,  tenant  at,  472,  509,  510. 

cestui-que-use  was,  174,  510. 

Wills  Act.— See  stat.  7  Will.  I\'.  &  1  Vict.  c.  26 

"  Without  impeachment  of  waste,"  118. 

WiTN'ESSES  to  a  deed,  391,  629. 

to  a  will,  247—249,  393,  497. 

to  the  exercise  of  powers,  390 — 392. 

WoKDS  of  limitation,  necessity  of,  112—114,  147—149,  208—210. 

in  creating  equitable  estate,  186. 
for  life  estate,  114. 
for  fee  simple  or  estate  tail,  147,  208. 
in  marriage  articles,  187. 
in  wills,  255 — 259. 
for  estates  in  copyholds,  477,  478. 
to  confer  vested  remainder,  .349. 
what  are  considered  as,  351 — 358,  398. 

WoEKiXG  class  dwellings,  78  n.,  127  n. 

Wkit  or  order  affecting  land,  registration  of,  275 — 278. 
search  for,  617. 

of  ekgit,  272  and  n. — And  see  Elegit. 
of  fieri  facias,  272  and  n.,  532. 
of  waste  abolished,  116. 
for  recovery  of  dower,  334  n. 
of  partition,  142,  232. 
of  right,  95,  599. 

Wkitdtg,  necessary  on  transfer  of  incorporeal  property,  31. 
formerly  unnecessary  to  a  feoffment,  150. 
now  required  to  convey  freehold  estates,  157,  160  n.,  206. 

216. 
nothing  but  deeds  formerly  called  writings,  151. 
contracts  and  agreements  in,  152,  157. 
contracts  for  the  sale  of  hereditaments  requu'ed  to  be  in, 

157,  160  n.,  190,  191. 
leases  and  estates  in  hereditaments,  157,  513. 
assignment  of  lease  required  to  be  in,  529,  530. 
trusts  of  hereditaments  required  to  be  in,  191. 
bargain  and  sale  for  a  year  required  to  be  in,  206. 
will  of  lands  must  be  in,  247. 

Weoxg,  estate  by,  149,  150,  592  n. 

Y. 

Yard  land,  462  n. 

Year  to  year,  tenant  from,  510 — 512, 
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YORKSHIRE;  registration  of  conveyance,  212,  213,  017,  (i30. 
of  bargain  and  sale,  217  n. 
of  will,  204 — 2(itj. 
of  judgment,  2Sl. 
of  order  of  adjudication,  284  n. 
of  enfranchisement,  488  n. 
of  lease,  510. 

of  assignment  of  lease,  530,  538. 
of  underlease,  538. 
of  mortgage,  587,  588,  017. 
search  in,  017. 


THE    END. 
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